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PREFACE 


Now that the task of managing our public affairs has happily come on 
our own shoulders, it is natural that Indians are now keenly anxious 
to study the methods of government in important countries. The 
Indian Constitution itself is an outcome of the intensive study of 
various leading constitutions, and full use of the experience of others 
in the mode and practice of government has been made. The selection 
of the constitutions in this volume has been guided by the desire to 
appraise the reader with all the different forms of governments 
(democratic, totalitarian, communistic, parliamentary, presidential, 
unitary and federal) in existence, at the same time avoiding repeti¬ 
tion. The system of government in Great Britain has been described 
in greater detail. It is because the British system has presented the 

skeleton structure on which our own constitution has been cast; it is 

the mother of quite a few constitutions of other important countries 
such as theU. S. A., Canada, Australia, the Union of South Africa, 
Burma, etc. In this revised edition one new chapter on the growth and 
sovereignty of parliament has been added, besides adding details about 
conventions in the British Constitution, and the distinction between the 
King and the Crown. The development of the Commonwealth has 
been given in greater detail. Practically every chapter has been 
revised so as to make the matter more intelligible and useful to all 

readers. 

Due consideration has been given to describing the constitutional 
evolution of different forms as it is very helpful in arriving at a true 
understanding of their nature and form. A new chapter on the 
government of the People’s Republic of China has been added. The 
text of the Chinese Constitution of 1954 appears as Appendix C. 

Revolutionary changes are taking place and constitutional experi¬ 
ments arc being tried on an extensive scale throughout the world. 
That which was modern yesterday has become antiquated to-day. 
But to be able to understand the future it is imperative to understand 
the past and the present. The limitations of democracy arc becoming 
increasingly clear. Even the Fourth Republic of France has toppled 
due to French failure to establish cabinet stability. Pakistan 
which had attempted to establish parliamentary democracy has, 
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after eleven years of rule under cabinet instability, taken to military 
dictatorship. The abolition of colonialism has brought new problems 

of democracy to the fore-front. African States are passing through the 
birth pangs of self-government. 

I have tried to revise the facts and figures and to bring them up-to- 
date and have revised the portions needing revision. I shall be grate¬ 
ful to those who will make constructive criticism to enable me to make 
the book more useful. I hope this edition will prove helpful to 

teachers, students and publicists interested in the study of political 
systems of the world. 

I am grateful to my friend and former pupil Dr. L. P. Choudhry, 

Assistant Professor of Political Science in the Lucknow University, 

or helpful suggestions, and for preparing the Index which is a very 
tiresome task. 3 


Lucknow, 

VIJAYA DASHAMI, 

22nd October , 1958. 


B. M. S. 
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CONSTITUTIONAL GOVERNMENT 

The ideally best form of government, it is scarcely 
necessary to say, does not mean one which is practicable 
or eligible in all states of civilisation, but the one which, in 
the circumstances in which it is practicable and eligi¬ 
ble, is attended with the greatest amount of beneficial 
consequences, immediate and prospective. A completely 
popular government is the only polity \shich can make 
out any claim to this character. 

—j. s. MILL 


State as the Highest Form of Society. Man has given expres¬ 
sion to many aspects of his life through the setting up of various 
associations. But the greatest achievement of human ingenuity is, 
without doubt, the organisation of society into a political community. 
The process lias involved experimentation of a varied character, 
beginning with the nomadic hordes and passing through the pastoral 
tribe, the family and the group, till the emergence of the modern 
political society. It is in the life in this society that the individual 
has been enabled to realise his best self, at the same time, promoting 
the interests of those to whom he findsdiimsclf bound by ties of blood, 
sentiment, thought and common action. Such a society, technically 
called the State, alone can create conditions necessary for the 
evolution of civilisation, the development of science, progress of arts, 
propounding and expounding |of doctrines and building up of what 

is signified by the term progressive man. 

Mankind has passed through a long scries of alternate successes 
and failures before it reached the present (coveted ?) position. The 
pendulum of progress has swung backward and forward; in other 
words, there has been a long series of actions and reactions to complete 
the tale of human behaviour and progress. Civilisation 1 is an arti- 


1 Carlyle said : “The three great elements of modern civilisation arc gunpowder, 
printing and the Protestant religion.” 
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ficial burden man had to shoulder in order to survive the struggle 
for existence. Viewed in this sense culture is human history writ 
large. 

This is the moral of all human tales 
’Tis but the same rehearsal of the past. 

First Freedom and then glory , when that fails 
Wealthy vice , corruption—barbarism at last ! 

And history with all her volumes vast 

Hath but one page . 

Historical Basis of the State. Any study of the institutional 
development of mankind must, therefore, be conditioned by the his¬ 
torical setting behind it. But the complexity of historical events, it 
is true, is such that the cultural life of any people and of any tribe can 
be understood only as an outgrowth of those unique conditions and 
environments under which it has lived. Any attempt, therefore, to 
explain the details of a people’s behaviour on merely psychological 
grounds can never give an adequate idea of the cultural life as it 
exists to-day, no matter how intimately we may be acquainted with 
the reactions of the individual to his social and economic environ¬ 
ments. Moreover, the diversity of these environments in different 


parts of the globe explains, to a large extent, if not 
variety of institutions and principles, methods and 


completely, the 
theories which 


each people for themselves have chosen to express their way of life. 

Constitution Indicates the Pattern of Society. The highest 

common factor of these institutions in all States is the existence in 
each State ol a certain power-relationship between its individuals 
and associated institutions. All this is expressed through the consti¬ 
tution which embodies not merely he fundann ntals of the institu¬ 
tions but also the lramc-work of »lie political system, the government. 
The different stages of human li.story are marked also by the variety 
of the prevalent governmental systems. The striking difference bc- 
iwcen the process of'government in former limes and the present, is 
that in former times participation in government was confined to a very 
small fraction ol the total number of individuals and groups subject to 
the authority of the State. While to-day the tendency is to extend 
the nglu of participation m government to every individual of mature 
years and to almost every « onecix able group or class of people. 

It «s clear, l hcreli >re, that every State chooses for itself the kind 
ol constitution win, h is motivated by the gco-ceonomic and the socio- 

poluical environments. These environments being dissimilar il) 
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different parts of the world, constitutions too take different shapes. 
The content of a successful constitution should, therefore, be articulated 
to accepted principles of the existing social needs and standards, for 
the State is but one particular feature of society, with only a larger 
ambit for existence and growth. Society being dynamic, its needs 
and standards change from era to era; the constitution, too, must be 
adaptable to these changes brought about by geographical, economic, 
social and cultural factors. All this accounts for the differences in the 
political systems or types of government of the different peoples in¬ 
habiting the different parts of the world. The prosperity, then, of a 
people depends largely upon the nature of the government it has, for, 
as Burke said: ‘Government is a contrivance of human wisdom to pro¬ 
vide for human wants. Men have a right that these wants should be 
provided for by this wisdom’. In this definition the most significant 
term is human wisdom, for no government is worthwhile if it is not 
founded on the experience of the wise or articulated to the needs of 
the governed. Cousin rightly remarked: ‘You can only govern men by 
serving them. The rule is without exception.’ Governing by serving 
may appear to be a contradiction in terms, but it undoubtedly re¬ 
presents the modern conception of the functions of a government. 
This happy blending is difficult of actual or potential realisation until 
the relationship between the rulers and the ruled is solidly based on 
stable principles and firm foundations. It is not enough to be content 
with a good government at a particular time. What is needed is not 
merely the way in which the government is conducted. Pope’s dictum: 

*For forms of government let fools contest 

Whale'r is best administered is best .* 

may be rejected outright. The form as well as the personnel of govern¬ 
ment is of as great importance as the end it has to serve. Francis 
Osborne’s advice (to his son), viz ., ‘To a wise man it is indifferent 
what card is trumps. The game may be played as fair under clubs as 
diamonds. If we arc to be fettered, it is folly to be troubled whether 
our letters consist of many links or but one,’ is full ol flaws. On the 
other hand, we arc more inclined to accept what Ovid said: ‘Spare 
the spurs, boy, and hold the reins more firmly.* This at once postulates 
an organisation in which the citizens must control, in the ultimate 
resort, the governmental machinery. This truth has been realised now 
and that is why every government of to-day rests upon a constitution 
framed by the people’s representatives in the name of the people. 

Constitution Defined. According to Lord Bryce, ‘the const itu- 


4 


MODERN GOVERNMENTS 


tion of a Stale or nation consists of those of its rules or laws which 
determine the form of its government and the respective rights and 
duties of it towards citizens and of the citizens towards the govern¬ 
ment.’ Paley defines Constitution thus: “By the constitution of a 
country is meant so much of its law as relates to the designation and 
form of the legislature, the rights and functions of the several parts of 
the legislative body; the construction, office and jurisdiction of courts 
of justice. The constitution is one principal division, section or title 
of the code of public laws, distinguished from the rest only by the 
superior importance of the subject to which it treats.’ This definition is 
only an amplification of what is constitutional law which according to 
Dicey ‘includes all rules which define the members of the sovereign 
power, all rules which regulate the relation of such members to each 
other, or which determine the mode in which the sovereign power or 
the members thereof, exercise their authority.’ According to Austin a 
constitution is that ‘which fixes the structure of the supreme govern¬ 
ment.’ Gilchrist defines a constitution to be ‘that bodv of rules or 
laws, written or unwritten, which determines the organisation of 
government, the distribution of powers to the various organs of 
government and the general principles on which these powers are to 
be exercised.’ Licber defines constitutions as “the assemblage of those 
publicly acknowledged principles which are deemed fundamental to 
the government of a people. The\ refer either to the relation in which 
the citizen stands to the state at large, and consequently, to the 
government or to the pre >per delineation of the various spheres of autho¬ 


rity. 1 hey may be collected, and may have been pronounced at a 
particular date, such as the constitution of the United States; or the 
lundamental principles may be scattered in acknow ledged usages and 
precedents, in various chattels, privileges, bills of rights, laws, deci¬ 
sions ol courts,.as the cun ,t i t ut i« >n of Great Britain is.” 

\\ < thus sec that the content ol a constitution is the picture of the 
fundamental political inslituiiom through w hich the society lives its 
file. In the pi< lute a student can see only the broad features and not 
the finer details; it presents the contour and n«>t the minute specifica¬ 
tions. To understand the latter we have to study the social environ¬ 
ments, the economic life, the cultural heritage and the historical 
backi'rouncl nt ilu* nation. 

Necessity of a Constitution. The long history of mankind is 

naTT'T t ', Sp " s " IV -" 11 «r epoch. In the dark 

past about winch the modern nrch.rulngisl is now trying give u3 
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partial knowledge, we hardly find any set rules or laws which man s 
reason could explain in relation to his creative genius. That was a 
time in which the bludgeon ruled; the law of the jungle prevailed. 
Survival of the fittest, an important biological principle, was without 
doubt the only principle at work. In those days men rather than laws 
governed; the rule was obeyed as man alone could keep the different 
and warring sections of the community under his control. With the 
development of man’s intellect and the lapse of centuries which con¬ 
tained the slow transformation of the barbarian into the rational 
man, there was a distinct move towards a new order. This reversed 
the process and laws, rather than men, began to control, and besides 
the ruler, other parts of the community began to participate in the 
organised political life. This was the davyn of constitutional govern¬ 
ment and the emergence of an understandable system. 

History of Constitution. Among Europeans the ancient Greek 
philosophers were the first to direct their attention towards a discus¬ 
sion of the forms and kinds of political society. Both Plato and 
Aristotle, but more particularly the latter who has been acclaimed as 
the founder of political science, discussed in detail the groupings through 
which men could live as organised communities. Some kind of laws 
or rules, they asserted, were necessary for a State. For over fifteen 
centuries thereafter attempts were made in Europe at evolving stable 
organisations of men, each with a cultural or social harmony of its 
own. With the disruption, of feudal society and the rise ol forces that 
threatened to overthrow the autocracy of absolute national monar¬ 
chies the movement for a settled life based on known or knowablc 

rules and laws received a new impetus. 

In Europe, England was the first country to circumvent the 

rights of the subjects. The Kings who forced their rule over the subjects 
provoked protests from the richer and upper classes at first, and from 
the common people later. Constitutional Government thus originated 
for the first time in England in order to safeguard the rights of the 
common people and curb the absolute powers of the rulers (whether 
Kings or their ministers). Thereafter it was adopted on the continent, 

in America, and other parts ol the world. 

Constitutional government, then, is a form of government in which 
laws rather than men control and which, to a greater or lesser degree, 
is popular in character in that it admits, to a greater or esscr 
degree, of the participation of the important elements in the States 

life. 
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In England. ‘Constitution' was first employed in England to desig¬ 
nate certain fundamental customs or ancient usages declared in some 
form by the English King with the assent of his Gicat Council. Thus 
Henry II, in 1164, issued a set of rules governing the relations be¬ 
tween the secular and ecclesiastical courts and these became known as 
the constitutions of Clarendon. Ostensibly they were not new rules, but 
merely the old usages put into written form and formally declared. 
So it was with the provisions which the barons wrung from King John 
in 1215. On a much broader scale Magna Carta enumerated the 
various fundamental customs of the realm. It was a document of 
definition, not of legislation, and might just as well have been called 
the constitution of Runnymcde. This surrender on the part of the 
king marked the beginning of constitutional government in Europe, 
that is, of government based upon a definite understanding among the 
parties concerned in it. But these constitutions and charter did not em¬ 
body all the principles upon which the government of England rested 
during the succeeding centuries. From time to time they were supple¬ 
mented by successive confirmations of the Great Charier (the Magna 
Carta), by the Provisions of Oxford (1258) and by a series of great 
statutes such as the Statute of Mortmain (1279 , Winchester (1285) 
and Praemunire (1353). Later came the Agreement of the People, 
drawn up by Cromwell's soldiers in 1647 and the Instrument of 
Government issued by the Protector in 1653. ‘I bis Instrument of 
Government was a formal w ritten constituti »n in all its essentials, for 
it set forth in some detail the powers of the cxe, ui ve and the legis¬ 
lature. It established an English republic with legislatise power 
vested in a single char her and a President Lord Protector) with 
a life tenure. But Parliament never accepted the Instrument as 
legal, and only four years after Cromwell's death, w hen monarchy 
was restored, it merel\ decreed in lMitb that the government of 
England should again be conducted ‘according to the ancient and 
fundamental laws of the Kingdom’. Thus ended the 1 ’ -t and only 
experience of England under a constitution of tin-, t\; e and this 
English Constitution of 1653 is said to be the earliest writun consti- 
tulion ol miuliTn Europi\ 

In America. On arriving at the eon. htsioii. | 7 7r>t, that 

a written constitution was necessary, the Americans were just follow¬ 
ing the example ol their English kinsmen. Who h.,.1 drawn up (he first 
written eonstin.iio.i of modern Europe- in In , t | | 1( . \ mi . r i ran 
colonics c:iu_,h( .l.ci.lc;, involved in ,l.c In ( „ 1V1 nilnent 
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and utilised it. During the latter part or the 17th century they revived 
the practice of using the term constitution to designate their own 
fundamental laws, especially the one relating to the organisation of 
their government. And after the Declaration of Independence all the 
thirteen States utilised the word ‘constitution’ to signify the new 
instruments of government which they set up. In other words, America 
borrowed the term from England, gave it a more precise meaning and 
by her example during the past 1 75 years she has been largely respon¬ 
sible for its extension throughout the world. We may say, then, that 
America is the birth-place of the written constitution. The constitu¬ 
tion of South Carolina was drafted by John Locke and that of Rhode 


Island by Roger Williams. 

In Europe. The next attempt to frame a written constitution 
was that made by France in 1791. This constitution was in operation 
for less than a year, hut was followed in that country by a ser.es of 
written constitutions, which appeared with great rapidity from 1792 
to 1815. A number of smaller German states adopted written cons¬ 
titutions between 1815 and 1830. This early constitutional move¬ 
ment in Germany would appear to have been one of the results of 
the French Revolution. In 1830, the newly established kingdom 
of Belgium also framed a written constitution. The independence of 
the South American colonies of Spain also, about that lime, brought 

constitutional government and written constitution in its train. Other 
States in Europe adopted written constitutions particularly as a result 
of the revolutionary movement of 1848. Among these may be men¬ 
tioned Prussia and Italy. The movement for national unity which is 
to be noticed in Europe about 1870, and which resulted in the consolida¬ 
tion of Germany, also brought witl.it a number of written constitu¬ 
tions, among which may be mentioned those of Austria-Hungary and 

the German Empire. 

Elsewhere. Ninteen years later a written constitution was pro¬ 
vided for Japan, when that Empire joined, in 1889, the ranks of the 
constitutionally governed States. Within the firs, few years after 
World War I, Turkey, Persia, China, Egypt and Iraq also adopted 
written constitutions particularly as a result of the right of sell- 
determination. Siam in 1932 was an important addition to the Its.. 
World War II further strengthened the right ol peoples to shape their 

destiny; colonialism was discarded; protectorates were freed. France, 

Germany and Japan adopted new and more democratic constitutions. 
The Republic of India adopted her constitution ... Novcmbet, , 
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and became a Republic on January 26, 1950. 

We find, therefore, that the movement originating in the United 
States of America in 1776 has now spread to all the live continents. 
It is not, however, usually remembered that the constitution of the 
U. S. A., which had been adopted in 1789 is, apart from a few 
American State constitutions, the oldest existing written constitution, 
completing more than a century and a half of its existence, with only 
22 amendments, not all of which arc major. 

Classification of Constitutions. The distinction between 


written and unwritten constitutions is of little significance. It is more 
accurate to call them ‘enacted’ and ‘evolved’ constitutions. To say 
that a constitution is unwritten suggests that it is indefinite in its provi¬ 
sions, chilli the British constitution is not. Its requirements are in 
some cases more definite than are the corresponding provisions ofeven 
written constitutions in some other countries. An evolved constitution, 
like that of Britain, has its origin in custom as contrasted with the 
one which appeared full grown from the hands of some assembly or 
ruler. I he constitutions ol Great Britain and of pre-1914 Hungary 
would belong to the class of evolved constitutions.’ .Ml other constitu¬ 
tions belong to the ‘enacted class.’ But this distinction between evolved 
and enacted constitutions is by no means a sharp one. liven an evolved 
constitution is partly made up of enactments. Magna Carta of 1‘>I5 
in England and the Golden Bull of 1222 in Hungarv were both of 
them, enactments, vet they formed part and parcel of s olved 
constitution m those respective countries. On the hand an 

enacted constitution is never an aim,hitch spontaneous , ,e ,,ion It is 

flThcr UC n° n 11 a " PCri,i0 ll :" r !,V a designated ,,o„p of ,Varners or 
fa l.cr . Ihccimsitiui.imi.i K public oil ,„i; , is rx , e . 

' has Iron,, h.CNpc, of,,,!,.,-, huiorrmii- countries like 

England, the l ruled Stall s and 1 ranre, valuable prinrinl . , . 

lives, method and inacliiiicrv of government IV ■„ ,1 J . te ' 

of the U. S. could nol have been ICuncd in 1 7«7 1 i 71,”"' TT d" 
had there nut been a body of .blieal vat I., 1.1 ■ , , . , , ’ 

Philadelphia Gonvention. It must he b„ r ,ie inu.hul IM " " ’> 1 

from the moment a ..tun,ion is enacted ,t begins T 

time there Kill be impose,1 upon the enacted document a „ rea " 
superstructure ol nbium and pi«ee,|. ,u m ,\\ , , • 7 1 

gr °' V,h - N .n.t it u I ion, I bi i. lor,-. i v In ill'. ,l„ .,,',' 0 , 10 , ‘. h “ 

or ol enactment. I. ... ,,,,, «*" 

Rigid ocncxiblc 1, ,S also cttstolnart ^ 

' Ul - ,11 > constitutions 
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asrigid and flexible according to the difficulty or case with which amend¬ 
ments may be made. The constitution of the United States of America 
is said to be a rigid constitution because the process by which formal 
amendments can be effected is longer, more elaborate and more 
difficult than in any other country. T he constitutions ol Great Britain, 
Italy and Hungary (till 1918) are examples of flexible constitutions 
due to their susceptibility to easy and frequent changes made in a 
simple way. In such countries it is, technically speaking, no more 
difficult to amend the constitution than to enact an ordinary law. 
Finally, there are constitutions which fall into a class between these 
two, namely, the ones which arc amendable by a special procedure 
which is more difficult than the ordinary process of law-making, but 
is nevertheless, within the competence of the national legislature and 
does not require the participation of any outside authority. Examples 
of this type were the constitutions of 1 he Third French Republic, and 
ofGcrmany and Austria till 1918. The constitution of the Republic 
of India is partly rigid and partly flexible. 

Rigidity is Relative. Though the distinction between rigid 
and flexible constitutions is of some importance, there is danger of 
laying too much emphasis on it. In actual practice, it has been found 
that even written constitutions like that of the United States of 
America are not nearly so rigid and inflexible as some would seem to 
think they are. The remark is attributed to a President of the U. S., 
that the constitution of U. S., is to the country what a coat too small in 
size is to a man. If he buttons it up in front, he splits it open behind. 
Such a characterisation of the American constitution is, however, 
hardly justified by an examination of the constitutional development 
of the United States of America. The process of formal amendment is 
not the only agency through which an enacted constitution can be 
brought into step with the times. H is merely one of several agencies 
and by no means the most important among these. Great changes take 
place in a constitution as the result of usage and judicial interpreta¬ 
tion, thus obviating in many cases the need for utilising the prescribed 
mechanism of amendment. The constitution of the U. S. has had 
only twenty-two formal amendments added to it since 1789, but by 
judicial interpretation it has been amended on innumerable occasions. 
Viewed from this angle, it is no more rigid than the constitution of 
Great Britain. No vigorous, progressive nation ever tolerates a rigid 
constitution. If the methods of formal amendment prove too cumber¬ 
some, it will find some other agency of change. 1 he L . S., with the 
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help of the Supreme Court, found it a century ago. Constitutional 
rigidity is not a matter of law, but of popular temperament. A people 
inclined to conservatism, like the British and the Swiss, will change 
their constitutions slowly and cautiously, no matter how easy the 
process of change may be. 

Written Constitution only a Plan, 
constitution is only a proposed plan of government set forth in one 
document. It does not necessarily exhibit the actual lorm of govern¬ 
ment of the country. It is like the rules of a game. If the game as 
actually played is not played according to the rules, then the rules as 
set forth do not give an accurate idea of the game played. 

So if those living and acting under a written constitution play the 
political game according to the rules and, it may perhaps be said, 
they seldom do this for a long time, the written constitution may give 
a fair idea of the actual governmental system. If. however, they do 
not thus play the political game, then the student of government 
must, if he would know the real political system, lind out how the 
political game is actually played, l ake an example like the party 
system. It does not find any place in the written American constitu¬ 
tion, nor in the unwritten English constitution, yet every student of 
government knows what prominent pa. t it plays in the actual working 
of the American and British systems of government. W hat we need 
from students of com pa rat ive government is more attention to actual 
constitutional developin'-m and the political psyehol* »;■ v of the people 
and less attention t<> its purck foimal aspei is. 

Extreme Rigidity is Bad. li is. however. unwise to make the 
process of amending .1 ten constitution too dillicult. i'or the 

conditions in almost every count r\ are « ..niimi.dk changing, and a 
constitution, it it to serve the needs of tin- people living under it, 
must change ;•> rmdui. ms change. If provision f. t a reasonably easy 
amendment i not nude, either the constitution will become out 

ofharmo: with the.'dilions as they exist, or « -.• changes will 

he made the actual \ >n m ol government b\ a .trained inter¬ 

pretation o' the eoiistiuu i m. 1 his was po.bable what lit,- American 
President, who has beeu <,noted above, had in mind when he com¬ 
pared the Constitution of the l . S.. coat .hat was ,00 tight. 

Extreme rigidity ol a . on-tiiuiioo w.,u| 1 ,,„ an that iu hamers laid 
<lown in ah no-a unalicrubl.- forms and ii.Mmuions the means whereby 
future g, u, i.niou> should com ... o, r.-ulaie their conduct This 

' V,U " ,c -" .. . .. - |.r..-,r cs , with time. Tom 
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Paine rightly condemns such an attitude when he writes in his Rights 
of Man : “The vanity and presumption of governing beyond the grave 
is the most ridiculous and insolent of all tyrannies. It is the living and 
not the dead that are to be accommodated. When a man ceases to 
be, his power and his wants cease with him; and having no longer 
any participation in the concerns of this world, he has no longer an\ 
authority in directing how its government shall be organised and how 
administered.” Changeability in constitution is, therefoie, essential 

for a progressive people. 

If, therefore, we sum up the case for and against the written and 
the so-called rigid constitutions, we arc probably justified in saying 
that almost universal experience of the European world is in favour 
of this method of determining the principles of constitutional govern¬ 
ment. The argument of inflexibility and rigidity, which is often used 
against it, is justified only partially and only to the extent to which 
the methods of amending the constitution arc made unreasonably 


difficult. , .. 

Popular Control over Constitution. The doctrine ol popu¬ 
lar sovereignty has had for one of its effects in the U.S the submission 

of the original states’ constitutions as well as amendments hereto 
to the voters of the states. Such submission to the people m the cast 
of constitutional amendments is not required by the U. S.consul ® 
nor by most of the written constitutions of the world 1lie old ay 
method of amendment is through legislation but with the condom 

of a greater than ordinary majority vote and the observance o spccia 
formalities. Thus in France an amendment of the constitutional laws 

of 1875 was made as follows: , v 

Each of the chambers of the legislature deeded by a n ajo.tty 
of its members that an amendment was necessary. After both 

chambers had thus separately reached this decision they united l m a 

joint assembly. The decision of this joint assembly for amendment 
had to be made by a majority of the members forming he assembly 
If we judge from the experience of European nations, we may 
conclude thaf every country having constitutional governme shouW 
have a written constitution, and that the constitution shoo dI be 
amendable in some such way as were the French constitutional laws 

institutional Government Defined. Every government of 

to-day rests upon a constitution. II ha, do we mean by " ^ 

government? How does it difier from the o. her forms of gowrn.ne, 
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which the history of the world exhibits ? What arc the car-marks by 
which we may know it ? By constitutional government is meant, 
in the first place, a form of government which, as opposed to what 
may be called personal government, is based not on the temporary 
caprice or whim of those who possess political power, but which, on 
the contrary, is carried on in accordance with rules so clearly defined 
and so generally accepted as effectively to control the actions of 
public officers. Constitutional government is, then, a government of 
laws and not a government of men. The fact that constitutional 
government is a government of laws and not of men, has necessarily 
involved the formulation of the rules or laws which arc to control 
the actions of government officers. These rules or laws constitute a 
constitution. 


Constitutions Made by Different Methods. Although the 
same underlying factors enter into the making of all constitutions, 
the external aspects of the process of constitutional development vary 
widely in different states. The British constitution, as we have seen, 
has grown or been evolved by the slow process of accretion and has 
never been embodied in a single instrument. As a matter of fact, much 
of the English constitution has never been put into definite docu¬ 


mentary form, but consists of long series of recognised customs, tradi¬ 
tions and precedents. In most countries, however, social conditions 
have not been as stable and social change has not come as peacefully 
as in England, consequently th*' process of constitution making has 
been more discontinuous, more deliberate and often more violent. 
Monarchies have often been obliged, because of rebellion, actual 
or potential, on the part of their subjects, to grant and put into 
effect complete constitution. In other instances, the people or a 
certain part o| them have succeeded in forcing the calling of some 
sort of constituent assembly empowered to frame a constitution. In 

still other cases the people have gained the right on their own initia¬ 
tive to summon such a constituent assembly. The American 1 787) and 
Germ.™ (19191 constitutions were framed by conventions consisting 
^delegates representing the several states, and the former was ratified 

by a specially circled convention in each state of the U. S Virtually 
a " ,T rll "' M r0nsti,u,in " s "me into being through somewhat 

s,,n d, r i,Rra up ’ 

—..... l di::: 1 l;t,;:.!;;a: pr " cc ' s '" ,aufica,ion 

What a Constitution Contains li will . i 

it will pet haps contribute 
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to a better understanding of the nature of constitutional government 
if we set down in a summary form the principal matters which a 
constitution regulates. 

1. Every constitution, in some way or other, sets the limits of 
governmental power. It makes no difference whether the constitu¬ 
tion be the work of a fully representative constituent assembly, or 
simply the result of an act of self-denial on the part of a monarch, it 
definitely limits the exercise of governmental authority. hat may 
be done and what may not be done in the name of government are 
declared and set forth; and to that extent at least the constitution 

becomes the source of political power. 

2. A constitution determines the rights and obligations of sub¬ 
jects and groups of subjects with reference to their government and 

also with reference to one another. 

3. A constitution determines as to who may participate in the 
exercise of governmental power and to what extent and how. Even 
under governments that are considered thoroughly democratic not 
all persons are permitted to participate in the working of government, 
and in governments of less democratic character a great many classes 
of persons are excluded from having voice in government. 

4. A constitution lays down certain fundamental rules and 
establishes certain fundamental methods by which the governing 

officials of the state arc to be chosen. 

5. A constitution always determines in a general way, and often 
with great minuteness, how the government shall be organised, what 
powers shall be exercised by it and how its different organs and agen¬ 
cies shall be co-ordinated. 

6. A constitution establishes in its own terms the fundamental 
and supreme law of the land and, therefore, anything done in contra¬ 
vention of the constitution is unauthorised and illegal. 

Contrast Between Constitutionalism and Absolutism. 
These things mark the essential differences between constitutional 
government and absolutism. Constitutional government is not neces¬ 
sarily democratic government, but no government can be democratic 
that is not based upon a broadly grounded constitution. 

For instance, the government of Japan before 1945 was a consti¬ 
tutional government, though it was far from democratic ; the same 
thing is true of the Soviet government of Russia. The governments ol 
Austria, Germany and Turkey—before 1918—were of the same type*. 
All these governments had or have constitutions, very elaborate and 



14 


MODERN GOVERNMENTS 


detailed. Yet they could by no stretch of imagination be deemed 
democratic, because these constitutions made a distribution of politi¬ 
cal power and provided for a system of governmental organisation and 
operation which accorded to certain individuals and groups and 
classes a great many special advantages, prerogatives and privileges 

which were denied to the majority of the people. 

Democracy, on the other hand, is a type of constitutional distri¬ 
bution of political authority and organisation for governmental 
purposes which throws open the enjoyment of political power and 
extends the favours, protections and guarantees of the State to all 
individuals, groups and classes in the same measure. In other words, 
democracy places us all on the same political footing ; gives us all, 
theoreticallv, the same rights, the same obligations, the same pri¬ 
vileges, the same opportunities and the same advantages. Sir Stafford 
Cripps defines democracy thus : “By democracy we mean a system 
of government in which every adult citizen is equally free to express 
his views and desires upon all subjects in whatever way he wishes and 
to inllucncc the majority of his fellow citizens to decide according to 
those views and to implement those desires.” 1 But he admits that 
such democracy is fast disappearing, yielding place to cither totali¬ 
tarianism or authoritarianism. 

This does not mean, ol course, that under democratic government, 
we mu\ all enjoy in the same manner and to the same extent the 


practical everyday result of governmental activity; lor the group 
struggle goes on under democratic "overnmeril as much as under 
any other type of government ru 1 the course of democratic govern¬ 
ment is lik« l\ to be deilecied one way or the other b\ group pressure 
and group atu\ity. Democracy does, however, or should remove all 


arbitrary and unnatural disci iminatinns 


between different individuals 


and groups and give freer play to individual and group 
than is possible undet any scheme of government. 


initiative 
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THE THEORY OF FEDERALISM 


If modern legal thought recognises several possessors 
of State authority in the same commonwealth, then wc can 
only conceive of the relationship that a certain compendium 
of rights and duties constitutes one highest and indivisible 
sphere of power, but a number of beings is called to their 
associated possession. Withal in the Federal State the State 
authority is of exactly the same character as in the Unitary 
State. The difference lies only in die peculiar form of the 
institutions (beings) possessing the authority of the State, 
which is not a single collective person, but a number of 
collective persons ordered together in a specific way. 

-HUGO PREUS 


Constitutions have been classified in different ways. One of 
these classifications is that into unitary and federal types. The recent 
changes in the relations subsisting between States and the rapid 
advance of science have brought about tremendous modification in 
the political outlook of nations. The old ideas of national self-suffi¬ 
ciency and national absolutism or independence arc being given up 
in favour of interdependence of nations. 

Types of Political Unions. Political combinations are coming 
into existence more and more and the prophecy of Prof. Henry 
Sidgwick, viz., ‘When wc turn our gaze from the past to the future, 
an extension of federalism seems to me the most probable of the 
political prophecies relative to the form of government,’ is proving true. 

E r VCn ' hc f ' lstor >' of ,hc andcm medieval ages affords us examples 
ot political unions. 

All these unions however, did not and do not exhibit the same 

m P r if CalCf r StUdy ° f 1 ,CSC Unions cnablcs us to classify them into 
the following four types : 

1 P ™* 1 Unions ' An example of this is afforded by the 
unton of England and Hanover from 1714 to 1837. When George I 

m™ ° f n Sla '' d ', hC ,etai '' Cd “ nd " him his ancestral 

possess,on of Hanover. Durtng the period 1714-1837, England and 
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Hanover had the same person as the head of the Slate, but the two 
States retained their independence unimpaired, in internal as well as 
external matters. 

2. Real Unions. Between the years 1603-1707, England and 
Scotland remained as independent states only in internal matteis, 
whereas in all foreign dealings they appeared as one state under the 
same sovereign. The Act of Union, 1707, united England and Scot¬ 
land even in internal matters. Article III of the Act stated: That 


the United Kingdom of Great Britain be represented by one and the 
same Parliament to be styled ‘The Parliament of Great Britain’.” 
Other Articles established uniformity of weights, measures and coin¬ 
age. A common seal was substituted for the two till then in use. The 
most important provision was contained in Article XX\ which per¬ 
fected the union by providing “that all Laws and Statutes in either 
Kingdom so far as they arc contrary and inconsistent with the terms 
of these Articles, or any of them, shall, from and after the Union, 
cease and become void and shall be so declared to be by the res¬ 
pective Parliaments of the said Kingdoms.** 1 his was, thus, a case ol 
real union which resulted in the voluntary establishment of a unitary 


state. 1 

3. Confederation or Temporary Alliance. This type of union 
between two or more states usually grows out of a temporary alliance, 
concluded for specific purposes, political or economic. -ommon 
institutions are established to carry out these specific purposes. Such 
institutions arc undoubtedly few in number and the decisions ol these 
bodies are more or less recommendatory and not mandatory. The 
typical examples of such confederations were the American Con¬ 
federation (1777-1789), the Swiss Confederation (upto 1874), and the 
German Confederation (upto 1874 ). Even the pre-war-I Austro- 
Hungarian Empire was more a confederation than a real federation. 

4. Federations. The fourth and the last type is the federal 
union in which the federating units, or the component parts, definitely 
lose their erstwhile independent character, retaining only some 
powers in their hands as separate states, and transferring all ol KI 
powers into the hands of a supciior authority or state w hich t ms n 
comes supreme in all external affairs. Such federal unions an 
United States of America since 1789, Switzerland since 1874, Repub- 


1 Sharma : Federal Polity , p. 4 
* Ibid, 
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lican Germany, Canada since 1367. Commonwealth of Australia since 
1900, The Indian Republic and Soviet Russia, besides a few smaller 

ones. . , 

Federalism defined. Federalism is the device by which the 

force of the state is divided among ‘a number of co-ordinate bodies 
each originating in and controlled by the constitution’. 1 Why is tliis divi¬ 
sion necessary ? Common experience shows that in his everyday life 
a citizen is concerned more with the activities of his town or district 
or province in which he resides than with the activities of his nation 
or country. He wants education, good sanitation, means of general 
relief, light and roads, to enable him to live a happy life. His local 
sentiment or ‘regional patriotism’ confines his attention more to the 
immediate body over him than to the distant central government. It 
is only indirectly and on rare occasions that he is called upon to look 
bevond the limits of his town or locality. This is why in ancient and 
medieval ages, when the means of communication were few, small 
States were the general rule. C ndoubtedly the recent scientific discover¬ 
ies and inventions have bridged the seas, annihilated distances on the 
land anti conquered the space in the air, and thus brought about, so to 
say, ‘shrinkage’ of the earth. Therefore, slates have grown interdepen¬ 
dent and thrown oil the cloak of absolute ‘isolation’. While increasing 
international co-operation is seriously delimiting national indepen¬ 
dence in certain fields ol activity, it is also opening up fresh and 
greater opportunities for self-expression and self-realisation. Neces¬ 
sarily. therefore, a citizen, though he is still moved by local sentiment, 
feels now the imperative reeessitv of interesting himself in the acti¬ 
vities of the districts m hi> neighbourhood. These two seemingly 
contradictory inlriests. local and national, have been co-ordinated by 
the concept of federalism. 

Federal governments are the result of deliberate action on the 
part of constitution-makers and are. thus, in everv wav, of later deve¬ 
lopment than unbary'governments which have evolved most imper¬ 
ceptibly. In reality. Trdeialism connotes a high degree of political 
experience for its sin-eessful establishment and working’.- And for 
this reason, we hud that federal unions before the year 1737, when the 
constitution of the I 'niied. State ; of America was formed, were really 
exceptions. We meet cases of federal union* even in ancient history 

1 F,ileal I\ lirv, | . I. 

* James liivtc : /le/fr.-n,. r . J 7 |. 
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but these‘scarcely got beyond the form of leagues of small republics 
for the purpose of common military glory . l There were main cm 
pire states’ in days of antiquity wherein the smaller kingdoms were 
under subjection to the overlord or emperor, but those empires did 
not possess the chief attributes of federal state. For, as Freeman points 

out, ‘the name of Federal Government may-be applied to any 

union of component members, where the degiee ol union between 
the members surpasses that of mere alliance, however intimate, and 
where the degree of independence possessed by each member sur¬ 
passes anything which can fairly come under the head of merely muni¬ 


cipal freedom’. 2 

Evidently, in a federation there is division of power between the 
national or federal government which presides over the whole terri¬ 
tory of the nation and the governments of the various component 
states or provinces which govern the smaller units inside the federa¬ 
tion. ‘Two requisites seem necessary to constitute a federal govern¬ 
ment. On the one hand, each of the members of the union must be 
wholly independent in those matters which concern each member 
only. On the other hand, all must be subject to the whole body of 
members collectively-. Lord Charnwood defines a tederal constitu¬ 
tion as the constitution in which ‘one important part of government 
is discharged by a number of different authorities belonging each to 
one district or province of the country and another part of.lie govern¬ 
ment is discharged by a single authority distinct from all the otl.ers 

and belonging to the whole country . . c 

Federations: How Formed. A federation is established m one of 
the two ways, vie., integration and disintegration, accord.ng as the 

centripetal or centrifugal forces arc the stongei. . . 

(1) Integration of States. In the first case, a federation is formed 
by the willing co-operation of several states, till then absolue.ly ...de¬ 
pendent or quasi-independent, both internally and externally to 
surrender a part of their authority into the hands of a new central 
authority which they voluntarily establish over themselves lor the 
discharge of such functions of government as are ofnat.onal importance 
as opposed to local interest, while retaining at the same ..me those 
other functions which they are capable of d.schargtng themselves 


* Freeman, History of Federal Government, Vol. I. p. 3 

4 Ibid, pp, 2-3. 

* The Federal So 'ution 9 p. 55- 
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separately. That is to .ay, these states enter a federation when they 
desire union but no, nni'r. Examples of such federations are the 
United States of America, the Swiss fedcratton. Ind.an Rcpubhc and 
the Commonwealth of Australia. 

(2) Division of a big State. In the other case, a lug state 
may he divided into two or more smaller states, each ol the latter 
entrusted with the discharge of functions of local or provincial interest 
and the original state retaining in its hands all other matters of 
national importance. This actually happened in the year 1867 
when United Canada was split into two provinces (the province of 
Quebec and the province of Ontario) and the British North America 
Act was passed to establish a federal government in that colony. A 
similar tendency preceded the formation ol the f nion ol South Ah ic.t. 
The resolut ion appointing a Commission «»1 I n<juiry. passed on J une 9, 
1871, by the South Africa Cape House of Assembly contained these 
words: ‘And as it may be expedient that the Colony should he 
divided into three or more Provincial Governments for the manage¬ 
ment of their domestic a flairs formed into a federative Union under 
a general Government for the management ol allairs allccting the 

interest and relations ol the l niteil Colony. 1 1 lie process by 

which the federal Republic ol India lias been tunned is a combination 
of both the above processes. Between the Indian States and the 
former provinces of India tlu-ie lias been an integration. Also some 
new provinces have been carved out of the lugger provinces, for 
example, the formation of the Orissa province composed of Oriya 
speaking territories of die original pro\ ince of Bihar and Orissa, and 
the formation of Andhra as a separate unit out of the Telugti speak¬ 
ing areas of Madras State ami certain parts of the former Hyder¬ 
abad State, the integral ion of a part of Marl h\ a Pradesh with Bhopal, 
Vindhya Pradesh and M.ulh\a Bharat into the newlv formed state 
of Madhya Pradesh : and so on. 

4 

Characteristics of Federations. A stud\ of the federal, confe¬ 
derate and unitary states reveal' distinguishing features of each 
type. Here we propo>c to consider the chief characteristics of federa¬ 
tions. These features, as I lei man 1 incr points out, are the distribu¬ 
tion ol legislative and administrative powers together with represen¬ 
tation of the stau-s in the federal parliament and special revenue 
arrangements </./.. tin- < r.exiMeneeof two governments), the rigidity of 

1 Newton: Du- I ri’i, jf, ith Af,i \\,1. |. 
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the federal constitution, special position of thejudiciary and, finally, 

a special theory of allegiance and secession. 

(1) Coexistence of two governments. In a federation 

the government of the whole territory, also called the federal 
or central government, is in juxtaposition with the governments 
of the component states or Provinces, sometimes called part states . 
Both these sets of governments derive their authority from t te 
constitution and are, therefore, independent of each other s conuo 
in the spheres assigned to each of them by the constitution. A federal 
constitution differs from a unitary constitution in the sense 
whereas the latter recognises the existence of only one governmu t 
which is supreme in all matters concerning the state—without an) 
kind of reservation whatsoever—the former, being by its very nature 
a contractual agreement, necessarily distributes the powers pertaining 
to administration between the several state-governments on the one 
hand and the federal government on the other’. 1 h may )c arg “ C 
here that now-a-days even in a unitary state decentralisation of autho¬ 
rity is on the increase and local governments and 'local ^cs a 
being set up to administer matters oflocal interest. Wherein docs t 

real difference he between a unitary state, and a« 

question may be answered thus. In a unit.uy s . ,, , j 

‘levels’ of government, the central and the local or n.u.ncipal but the 

authority of the founer is all supreme even over the latte W 

or municipal governments are the creation ol centra autlmnty 
whieh has the constitutional and legal authority to add to lire I o 

of these bodies, or withdraw some powers from them, “ 
abolish them, without being guilt) of any constitutional nnpropr e y , 
such an act of the central government cannot be declared . legal 
the government sets up, of its own b ee will, local bodies for the sake o 
administrative convenience. The laws or regulations of these local 
bodies are merely ‘municipal’ bye-laws and are binding only so ong 
as the central government does not disallow them. W l.creas in a 
federation there are three ‘leeels' of governments so to speak, he 
federal or central government, the governments of the component 
states or provinces and also local bodies (as in a unitary sU£). 
is the existence of the governments of component slates winch dilkic - 
liates a federation from a unitary state. I he aut ioiii> o t »e s 
government is derived not from the central government (also calico 


1 Federal Polity, j>. 7. 
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national or federal government) but directly from the federal consti¬ 
tution itself; that is to say, the state-governments in a federation exist 
independently of the national government. The laws made by the 
state-governments have as much force as those marie by the national 
government. 

Division of Powers. Each of the two sets of governments, the 
national government and state-governments, has specified powers to 
exercise. The division of powers is complete for all practical purposes, 
in every sphere of governmental activity, viz., legislative, executive, 
judicial, administrative and revenue. The federal constitution itself 
specifies the allocation of powers to the governments. The general 
principle underlying the division of powers is that all powers that are 
necessary to safeguard all matters of national importance, e.g .. defence, 
foreign allairs, customs and tariffs, posts and telegraphs and the like, 
arc allotted to the national governments; while all matters of provin¬ 
cial or ‘local* interest e.i education, health, sanitation, local adminis¬ 
tration and the like, arc assigned to the governments of the states 
composing the federation. Each government is assigned definite 
sources of revenue necessary to enable it to discharge its functions. 
The national government is generally assigned sources of indirect 
taxation, e.g., customs, though the recent temlcnc> is towards allowing 
that government to raise revenues from direct taxation as will. This 
principle ol div ision of powers gives the t\s<» governments almost in¬ 
dependent status, neither government being allowed to encroach upon 
the powers of the other. 


Residuary, Concurrent 8c Implied Powers. \o amount of 
precision with which the burners ol a federal constitution may divide 
the powers or functions of go\ imnenl between the national govern¬ 
ment, on the one hand. and various state-governments on the other, 

(.in exhaust the list of functions, for the mere l.u t ihattlic.se constitu¬ 
tion-makers cannot possibly foresee the problems <.| the futme. We 
may illustrate the point. The fathers of die I ..S. constitution were 
pet l,M ining dieir task in ! 7M7 at a time w hen nciihci means of com¬ 
munication in that country, nor in other pans <>f die world, were 
s" great as now. Also the problems now created l>v the scientific 
discoveries and inventions of the P'thand 2< H h e. in m i. s. resulting in 
»>'< reasc-d international co-opeiatioi. and inici -dcpn.dcn, c. were not 
present Im- 1.Me them. 1 hereto,e. they We e not t.ikm- 
ill' in'\\ liiiu'lidih, the i 1 14 Teased I 
11.«\ < l<» |m i l«d m in 111rsi• c 1.i\ s. 


Hilo account 
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The two World Wars and the astounding researches in science have 
revolutionised our conception of national state soveicigntv. One 
concrete result is the increasing realisation of the fact of co-operative 
effort between states and sub-states without too much insistence on 
theoretical rights. As a result there has been greater and greater 
central control or direction over the affairs of units in federations. 
Large enterprises, affecting several states, have been undertaken by 
central governments in federations like the United States and t ic 
Indian Republic, either with the consent of the units or in the exer¬ 
cise of implied or concurrent or residuary powers. 

Residuary Powers. To provide for future contingencies, all 

federal constitutions including the U.S. constitution, contain c auses 
regarding the residuary or unenumerated powers, assigning them ciihci to 
the national government or to the several state-gov ernments, actoi 
ing as the centripetal or the centrifugal force is stronger, for example, 
in the U.S. the residuary powers are vested i.i the state-governments, 
while in Canada they arc vested in the government of the Dominion. 

Concurrent Powers. There is often a prov.s.on m a federal 
constitution regarding ‘concurrent powers’which either relate to 
functions not assigned to any of the governments or to those winch 
are specifically mentioned as being of local as well as of national 
interest. In all these matters, both the governments, national as well as 
state, are allowed to exercise powers of legislation and administration 
subject to the important condition that in case there arises a conflict 
between the national government and any of the stale-governments ... 
respect of the exercise of any concuuent power, tic voice ° 1C 
national government is final. This is a very important provision winch 
safeguards desirable uniformity of laws in certain important matters 
and also imparts strength and vigour to the national government o 
give an example, Article XIII of the German Constitution «>r 1JU 
laid down that ‘Federal law overrides state law’, m matters where t it, 
two governments, federal and state, had concuricnt powers. 

Doctrine of Implied Powers. Flic Doctrine of Implied l owers 
has assumed a very great constitutional importance ever since it was 
propounded by the U. S. Supreme Court. 1 he constitution of 7J7 ol 
the United States assigns only specifically mentioned powers to the 
federal or national government, reserving all other powers to the state- 

governments. These specified powers of the fedeial gov t rninent arc, 

• i i • | ,• tl n fl r Article I of that constitution lays 

indeed, very limited. Section o 01 /much 

down the powers of the Congress thus: 
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‘The Congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common 
defence and general welfare of the United States; but all duties, imposts 
and excises shall be uniform throughout the United Stales; 

‘To borrow money on the credit of the United States; 

‘To regulate commerce with foreign nations and among the several 
States and with the Indian tribes; 


.etc., etc. 

The concluding words of this section 8 say that the Congress 
shall have power‘To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers and all other powers 
vested bv this Constitution in the Government of the United States,or 

4 

iii any department or officer thereof’. Now these words arc so compre¬ 
hensive in their meaning that they have been very liberally interpreted 
by the Supreme Court in favour of the Congress and by applying them 
to actual cases theCourt has propounded the Doctrine of Implied Powers, 
/.(..powers, though not specifically assigned, yet implied or latent in 
some other specified powers. Chief Justice Marshall, the greatest 
exponent ol the doctrine, thus succeeded in strengthening the federal 
govrmm-nt in the U. S. Charles A. Beard and Mary Beard in their 
interesting book 77/* Rise nf American Civilisation, go to the length of 
saying that tin* concluding words of Section !’» have renllv proved 
Pimlorn * It>x <f 11 orideis. I hisdoet nne «>l Implied Powers is impercepti¬ 
bly pervading tin* decisions of Supreme Courts in almost .ill federations, 
thus filling up a gap in tin* specilication of powers. 

Double Citizenship in Federations. This at once brings us to 
the problem ol 'lie existence ol double citizenship in a federation. 
Clearly, every individual cit izen in a federation owes allegiance to the 
government of the state or province of his residence, for those matters 
win. h are w itlbn the jurisdiction of this government, and he also owes 
i allegiance to the national govrt nment for t hose other matters 

Ih .,1 are the concern •.filial government. In a unitary state the citizen 
owe. undivided allegiance to one central government. In a confedera- 
ti'.a. he owes allegiance to his state-government, because the govern- 
“* l!,r ""'•••deration exercises its authority only through the 
mt -i m m1i.ii \ o| the state-governm nt. and not directly over llu* citizens 
'b'-B t* y c c » defines tl.istlo tble i iii.u ndi'ip in federation 

thus; -lltc essential feat,,, • < onsets x \ u essence ;i | )llVC everv 

rm/cn ol two a it l .I.ta« of . he S t a . e, .Can.,,,, as in Switzcr- 

lll “l- ' ,l "‘"Uanada , tow liivl, he belong, and that of the 
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Nation which includes all the states and operates with equal force 
upon all their citizens alike. Thus cacl.cilizcn has an al eg.ancc which 
is double, being due both to his own particular Stale and to the Natton. 
He lives under two sets of laws, the laws of his State and the laws of 
the Nation. He obeys two sets of officials, those of his State and those 

of the Nation, and pays two sets of taxes, besides whatever taxes or 

rates his city or county may impose’.' He calls that State a 
in which the central government exercises direct ‘powe over the 
citizens of the component communities Newton too is c <• 
point. He says; 'The Central Governme.it acts not only upon the 
associated states but also directly upon the citizens . I he con.ubutor 
to the Encyclopaedia Britannica, explaining the relation between the 
citizen and the two Governments in a federation says that the federal 
government, in turn, in the exercise of those specific powers acts dnee 
fy, not only on the communities 'making up the federation, bu on 
each individual citizen... .and the citizens of a federation consequenly 

owe a double allegiance one to the state and the ot iei to 1 

government ’. 3 This theory of double citizens up las jeen g 

to in almost all federations. To quote only one .llu.ua.ton. Aructe 

XIV of the U. S. Constitution states : 'All persons born or - 

in the United States, and subject to the jurisdiction thereof, aree.t.zens 

of the United States and of the State where... the) ,ei,dc ’’ ’ j ’ ’ , 

(b) Written and Rigid Constitution. 1 he second 

isticofa federal constitution is its peculiarly written rigid ell. rue r 

It is true that the modern tendency is to have a written cons,™ 

for all states, unitary or federal. What we mean by dns pt« 

of a federal constitution is that though a unitary state can a lord 

to have an unwritten constitution, because ... that case a I p«% 
are vested in one government (the centra governmen , ‘ 

supreme), a federation cannot but have a written constitution w ,eh 
definitely divides the powers er functions between he national 
government and the governments of component states. \\ idid e ^ 
ular exception of England, all modern unitary states l,av 
constitutions, but no federal state has an unwritten cons.t.u ton 
federal constitution is a contractual agreement, del..cacl baho -ed 
arrived a. between the governments of the states thcmscKcs, 


1 Constitutions , p. 228. 

* Constitutions , p. 5. 

* Vol. X, p. 233, cl. Bryce : Sludits i'i 


Hiiloijr and Juti'!rudttut. 


\ol. II, |». 1W. 
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between the national government and state-governments. No contract 
even between two individuals can be clear and lice from possible 
future friction unless its terms are put into writing to avoid misunder¬ 
standings in its actual working, much less can a complex contract 
between states a (lord to be vague or unwritten. A federal constitution 
delimits the powers of national and state-governments and in doing 
so it becomes supreme, so that a law passed by either the national 
government or by any of the state-governments is valid only if it is 
in ronforiniiv with the constitution. There is no such restriction on 
the powers of a unitary government whose authority is supreme. We 
may quote here the grotesque expression in which De Loline has 
summed up the powers of the British Parliament. “It is a fundamental 
principle with Lnglish lawyers that the Parliament can do everything 
but ‘make a woman a man and a man a woman . Such legis¬ 
lative sovereigntv is unthinkable in a federation. 

A federal constitution is also peculiarly rigid. When a federation 
is about to be formed, the claims ami counter-claims ol the federating 
states are very carcfwllv considered. Stupendous clilliculties arc 
surmounted. The history of all federations has made it abundantly 
(le.u. ami till l ,, Pi we had also been witnessing the prolonged discus¬ 
sion- regarding the establishment of an All-India Federation com¬ 
posed of British Indian Provinees and the I miian States. The result 
in all ease has Iiomi a compromise. Such a r< n.promise which ncces- 
sarih harmonises verv eonMi< > mg points of view cannot and should 
not be lelt to be easily elian-ed !»v ordiitarv pr<"'i s-; i,f law-making, 
il die federation is t<* be a perm" tit union. To leave a federal con¬ 
stitution open «■» e.i v i• i , ■ i i h.mges is undoing the most 

important w-'fk d >ne prim -• ,• formation of the union. At the 
same tint* it is clear that a v \ r • ompeiei.t ami fir-sighted the 
statesmen who draw up a federal < >• ist it u: ion m iv be. t hev cannot 
provide tor all lu'.ure . •mtiiigeneies. 11 mtan .*• ergv being essentially 
kit iet ie. no I'ltisi imh .n i in be so 1 ram • 1 is * ■ i m ike pro v • si on to meet 

dhcuk iv-s that mav be 


an new i ise . t:i.;i m.i 
d Is-. >\ ( •) e -1 ; 11 the l ig!: ■ 

the ( . * 11 s t i • i n i ■ > 11 . ' i i < • 11 • 
const it ut ion Fas t . I »•• 
rative si.,. ,• i !,,■ |'. t ' le i . 
\r.w r • > 11 h* ku» t \ > | , 

* 'll p m \v I r •' i . i i . i« '*ui 

l !• ui [ h'< »v itli . i | >r« .f >* 


•in 


<»r * 


iii.it: 
• *! A 


o!VP \U'\\ t 

i.tl ‘I r . v • i ] in i lie \vt irking of 
:i clrvio- fur .uiir tornt of the federal 

In immv. i» is true i! i;k m thefede- 

nifiinirs ilcliberalely 
■ ? 1 * 1 s <• i 1 * - ; »rk«t s of i ho const i- 

1 1‘ : •• t . . 1 ! I e .if, 4 leral const it II- 

.mniidm.ni but tin. process is di He rent 
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from the ordinary process of federal law-making and is usually such 
as to give a voice to all interests and parties in the kderation in t le 
amending of the constitution and is, therefore, more diflicult an 
complex than the method of amending unitary constitutions. Hence, 
a federal constitution being the supreme law of the land, is always 

written and peculiarly rigid. . 

(c) Special Forms of Judiciary. The third characteristic of 

a federal constitution is the peculiar position of the Judiciary create 
under its terms. It has already been stated that a lcdcral constitution 
is a contractual agreement between the national government an t te 
state-governments, involving distribution ol powers and definition 
all possible relations between them. If the federation is to a pei 
manent polity, the contract must be honoured and faithfully observer . 
But who is to decide whether any of the parties to tin contract 
violating it? Who is to adjudge the validity of the laws passed by any 
of these governments? Who is to uphold the suprtmaev o t le c 
stitution and interpret it? Who is, lastly, to expound the constitution 
by explaining its implications? Evidently, none of the parties to the 
contract, the national government or the state-governments. < an 

solely entrusted with this most important task, riicre oic, 1 H 0)11 
stitution itself sets up an independent judiciary, generally called 
Supreme Court, to decide the disputes between the several govern¬ 
ments and also to perform the work indicator m » ^ 

questions. The Supreme Court derives its authoiit\ c ucel v “> 
constitution; the judges hold office for lile, uiikss, o coin, t, 

peached upon address generally by the federal legis ,lturc ' n ' , 

Supreme Court in a federation is the institution which has enabled 

the federation to function. 

Supreme Courts in all federations have accomp is vtr ^ 1 
tant tasks. To give an example, which is undoubtedly the .nos. 

valuable contribution of a Supreme Court, wc ma> mention 
the Doctrine of Implied Powers propounded by the L. S. . I 

Court. 

(d) Theory of Secession. Federation implies a union ol sta es 
which were independent or quasi-independent, be ore t »< > ass . . 
together. The union of states may take any form. 1 heie lst °*° r in* » 

super-ordination, graduated subordination, permanent c n 

arrangements, easy or difficult withdrawal or no wu u r.i\%a - , 

partial or complete partnership, that winch originates m 1 H s ‘ 
for the individual advantage as conceived by the stp.ii.iti pa 
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and that which is compelled by common need and loyalty and which 
establishes a community of thought and behaviour selfishly regard¬ 
ful of the actor’s own good.’ We have already treated the various 
forms of political unions. Herq we wish to discuss the true nature 
of a federal union as regards its inviolability. 


There are two conflicting views to be taken notice of. One view, 
chiefly held by the advocates of states’ rights in the U. S. headed by 
John C. Calhoun, stated that the States being parties, as distinct and 
integral units, to the federal union, brought about by their willing co¬ 
operation in order to secure the advantages of that union, they were 
‘sovereign’ bodies and could, therefore, break up tlie* union or secede 
from it as soon as they found that the union was no longer to their 
advantage. The sponsors of this view relied upon the language of the 
Kentucky and Virginia Resolutions which clearly laid down that the 
States, as su< h, entered the union and were integral units inside it. 
At one time the issue was post polled in the t'. S. by the repeal of the 
Alien and Sedition Acts which had brought the question of secession 
of States to the fore. In 1 812, and again in 1828, a similar controversy 
was raised on account of the outbreak of war 1812'. and the imposi¬ 
tion of tat iff by th<* Congress (1828 , which adversely affected the 
interests of South Carolina. On both occasions, there was a compro¬ 
mise and the final issue was merely postponed. 

I In* other school of thought led by Daniel Webster, asserted that 
the people of the country us a whole were the i < . 1 1 purlics to the union, 
and not tin* Stales. I hey. therefore*, questioned the right of the States 

Acts of Congress «» e t > > g< , out « > t the union. "I hese ad vo- 
cates ol the theory of rights of the Nation.il (io\ eri illicit t quoted 
the preamble of the Constitution ,.| | l \\~ j ; , q, j,- support: ‘We, the 
people of the l nited Stales in order to form more* perfect Union, 
esla I dish just ice, insure dottiest ie t r.i nq u ill i t \ . provide for the common 
defence, promote the general welfare and .c ure the blessings of 
liberty to ourselves ami our posterity, do ouiuin and establish this 
Constitution for tin- United Stum, of Aim.-tuu’. The Civil War 
t l!1 '*l 1 s - l»< « .pitnicl the issue. 1 he Southern States would 

not submit toAhrahnm Um..ln\ view regarding slavers and desired 
the com.nuance of the evil. I he No, then. Sum s Mood for the aboli¬ 
tion Of slave. .. 1 Iii.dk the Mar lesulted in the defeat of the Southern 
States.,,"1 1 1 ie\ were cruel, so suy. into . rnmining uilhin the 
lederat'on. but herV super i,ph> s„ ,,f r, Ml , dr, ided the issue and 
’“‘t —,ts. In Suil/e.land, too, tin \\ .„ C | K . S.u.de.bu .id, 
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wherein the Catholic cantons combined to defy the authority of the 
union and seek secession, brought a similar issue to the front, in 1847. 
General Dufour, the commandcr-in-chief of the federal army, defeated 
the forces of the recalcitrant cantons and stopped their secession. 
Undoubtedly, the subsequent revisions of the Swiss Constitution in 
1848 and 1874 removed most of the grievances of the secessionists. 

The theory of secession of states has been criticised by several 
eminent authorities. Mr. Justice Story, of the United States of 
America, denies the right of secession of states, or the destructibihty 
of the union, because he views the peaceful continuance of federal 
union to be for the vital interests of all the partners, i.e., the people, 
composing the union. The real interest of the people is peace. If, 
however, the rights of individual citizens or even states are infringed, 
the only guarantees of individuals’rights and property‘are understood 
to consist in the peaceable appeal to the proper tribunals constituted 
by the government for such purposes; or if these should fail, by the 
ultimate appeal to the good sense and integrity and justice of the 
majority of the people’. 1 Mr. Justice Marshall, in McCulloch versus 
Maryland, expressed the same view; ‘The government proceeds 
directly from the people, is “ordained and established in the name of 
the people.. . .The assent of the States, in their sovereign capacity, is 
implied in calling a convention, and thus submitting that instrument 
to the people. But the people were at perfect liberty to accept it or 
reject it and their act was final. It required not the affirmance, and 
could not be negatived by the State Government. The Constitution, 
when thus adopted, was of complete obligation and bound the State 
sovereignties. . .The Government of the Union, then, is emphatically 
and truly a government of the people; in form and substance it 
emanates from them. Ils powers are granted by them and are to be 

exercised directly on them and for their benefit .“ 

Article I of the Swiss Constitution olT874 slates: ‘The peoples ol 


the twenty-two sovereign Cantons of Switzerland united in the pusi nt 
alliance.. ..form together the Swiss Confederation’. Similarly, Article I 
of the Gciman Constitution, 1919, says that all the authority emanates 
from the people. Besides these clear expressions of the popular view 
of the federal union, we have to take into account the important lac 
that.no constitution can contain a clause for the dissolution ol t 


* Theory and Practice of Modern Government, p. 32b. 
2 Ibid. Footnote 1, \). 
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state it creates nor can it legally permit it. 

‘Wheneser one State government, or more titan one, who form the 
minority party find that their interests are seriously suffering under 
any of the laws of the central government, that minority party should 
wait, argue and try to get the law so changed as to make it amenable 
to its wishes. It has no right whatever to secede from the union when 
once the entire people of that union have formed that central body. 
For if this right of secession be conceded to the recalcitrant states the 
whole polity loses its stability and there is no certainty where this dis¬ 
ruption might lead to. In a truly federal union—properly formed after 
exploring all avenues of community of interests and finding them more 
strong than points of conflict—there cannot frequently arise grave 
disputes which may compel a part to go out of it. In fact whenever the 
union breaks up after the secession of a part, it must be presumed that 
the union was from its nature not federal but only an alliance*. 1 The 
inviolability of a federal union has now been generally accepted. In 
the 1930-32 discussions regarding the future of an All-India Federa¬ 
tion, the question of the inclusion of Burma inside the federation was 
raised and it was declared that Burma could not be given the right to 
go out of the federation once it had chosen to join it. This principle 
sound as it is, could not, therefore, be reconciled with the intention of 
the Indian Bimccs to obtain right ol secession t>l their states after 
joining the federation. 


Factors that Promote Federal Unions. i he study of ‘the 
amalgam ol motives and environmental factors which cause large 
states to be composed out of •• • i ; ones, or to be decomposed bv the 
transference of powers to sma'! teas within them** is of great impor¬ 
tance. History ol federations shows that different federal unions were 
formed for different reasons which arose out ol their special problems 
and circumstances. We discuss here some of these important factors 
which encouraged the 1 <>i mai uni <• i such unions 


(1) Physical Contiguity. No successful and lasting federation can 
he formed unless the federating states lie in close proximity to each 
other. Political co-operation between different states becomes close 
only when they lie in neighbourhood, because in that case they have to 
depend upon each other in day to day administration. ‘Nearness of 
existence finds its counterpart in the creation of a certain imperceptible. 


1 I'dlmil Polity, pp. 2 

unJ Piiit in <• of Modem Government, p. 2-\ \ 
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yet by no means inappreciable, bond of union which does not. gene¬ 
rally speaking, exist between two nations living at a great distance 
from another’. 1 The Hanseatic League did not last long because of 
the great distances that separated the scattered cities which had 
formed the League. New Zealand could not be brought within the 
Commonwealth of Australia because the intervening sea more than 


counter-balanced the aggregating tendencies, despite the wish of the 
fathers of that federation to include that island. For the same reason, 
New Foundland did not join in 1867 the Dominion of Canada which 
was formed only of the territories lying adjacent to each other. 
Hamilton observed with pleasure ‘that independent America was not 
composed of detached and distinct territories, but one connected, 
fertile, widespreading country was the portion of our Western sons 
of liberty’. 2 R. FI. Brand expressed similar reasons for the unification 
of South Africa. The country, vast as it is. is destined by nature to 


be one. Its physical features arc uniform and there arc no natural 
barriers between one part and another. I he population foims and in 
reality formed even before the war, one body politic. 3 

(2) Economic Incentive. The ‘tangible utilities’, or the econo¬ 
mic advantages, of union have proved a ‘vital impulse to federation’. 
Uniformity of laws regulating commerce, contracts, tariffs, bills of 
exchange, navigation, railways and the like, was one of the most 
important motives which formed the basis of several federations. 
Hamilton, while discussing the advantages of union between the 
American states, wrote: ‘The veins of commerce in every part will be 
replenished and will acquire additional motion and vigour from a 
free circulation of the commodities of every part. Commercial enter¬ 
prise will have much greater scope, from the diversity in the pro¬ 
ductions of the different slates’. 4 The fathers of the federal cons¬ 
titutions of the Dominion of Canada, Commonwealth of Australia, 
Union of South Africa, Hanseat ic League and German Confederation, 
were all conscious of the economic advantages of the unions they were 
forming and all these constitutions contain clauses which lend support 
to this view. It requires no great stretch of imagination to perceive 
that a federation opens a wider field, a bigger market and greater 


1 Sharrna: Federal Polity, p- 
1 Federalist, No. II. 

* Brand: Union of South Africa, r»I>- »-‘ J - 

♦ Federalist, No. XI, 
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commercial facilities to all the members. It is easy to understand the 
manifold difficulties which the traders have to meet when they come 
across diversities in weights, measures and coinage in traversing diffe¬ 
rent countries or different parts of the same country. Therefore, 
economic factors have very largely contributed to the growth of 

modern federations. 1 2 3 

(3) Political Motives. The obvious advantages of a political 
union have also directly brought independent states to form federa¬ 
tions. These political motives include the problem of defence, foreign 
affairs, and economy in administration. The Greek city-states 
combined together to offer a united opposition to the menacing 
power first of Macedonia and then of Rome. The Lombard League in 
Italy and the Swiss Confederation were originally formed to meet the 
attacks of the Austrian Emperors. The Netherlands had come together 
to resist Spanish aggressions. Hamilton aptly remarked that ‘‘A 
strong sense of the value and blessings of union induced the people, 
at a veiy early period, to institute a federal government, to preserve 
and perpetuate it’.- The independent colonies in Australia were 
mainly guided by political motives to form a federation. Jay, through 
the Federalist, appealed to the Americans to federate by emphasizing 
the political importance of union as against the imperialistic designs 
of European nations, lie declared: ‘If they (the European powers) 
see that our national government is efficient and well-administered, our 
trade prudently regulated, our militia properly organised and disci¬ 
plined. our resources and finances discreetly managed, our credit 
re-established, our people free, contented, and united, they will be 
much more disposed to cultivate our friendship than provoke our 
resentment. 11', on the other hand, they find us either destitute of an 
effectual government iea« h state doing right or wrong as to its rulers 
may seem convenient) or split into three or four independent and 
probably discordant republics or confederacies, one inclining to 
Britain, another to France and a third to Spain and perhaps played 
oil ag; -i st each other by the three, what a poor, pitiful figure will 
America make in their eyes. How liable would she become not only 
to their contempt, but i<* their outrage and how soon would dear- 


bought experience proclaim that when a people or family so divide, 
it never fails to be against itself v 1 A bigger nation is always likely to 


1 Iwdtlill 1'utitv, |»|». IOI.j-1 10 . 

2 I'tderalhi, N*». 1 l . 

3 hideratist , No. IV ,« f. NY>. III. 
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command greater influence than a smaller one and '.Ids create:- .m 
impulse towards union. Moreover, a federal government is also 
economical, as it enables llie component stales to remain sccuic, b\ 

keeping one single army or navy or air force. 

The German statesmen who met at Weimar, after the World 
War I, were guided largely by political motives to resist the separatist 
tendencies of that group among them which was advocating separa¬ 
tion of states and the dismemberment ol Prussia. Political motives had 
also largely influenced the Indian statesmen and Princes in their 
discussions Which led to the Republican constitution of India on 
federal lines. An united India will be better able to defend herself 
against foreign attacks, to have a strong and consistent foreign policy 
and to commapd influence in international matters, than an India 

divided into many sovereign units. 

(4) Racial and Cultural Factors. A unitary state is possible in a 

country where the people inhabiting it speak one language, lx long to 
one race and follow the same religion. But where the population is 
composed of various races, speaking dillerent languages anc even 
following different religions, unitaiy form of government simply widens 
the gulf between the peoples and retards the progress ol the country. 
If the various parts of the country have to unite in order to preserve 
themselves as an independent and free state and advance their econo- 
mic interest, the application ol ledoahsni is the <>nl\ dev ice to so \ e 
their constitutional problem. Sue h had been the ease when the 
Dominion of Canada was formed in 1867. 1 he French and the English, 
the two important communities, were reconciled onl\.b> iccognistng 
their diversity inside a united dominion. 1 heir linguistic, racial and 
cultural differences were rendering smooth government impossible, 
till these were recognised and ha. monised by the British North America 

Act, 1867. The attempt to found a unitary state m 1842 had laded and 
federalism succeeded, to a very great extent, in solving duii \ icu lies 
and settling their disputes. Similarly, it was impossible foi t k ‘ 
Cantons,speaking three different languages, following di (.tent rt igi 
ons and containing Germans, French and Italians],, (heir population to 
form a unitary state. These acute differences were recognised and then 
reconciled by applying federal principles and estahhshmg the Swiss 
Federation in 1874. The federal constitution of the German Republic 
(1919) had also satisfied the varying needs of thestates which compose, 
that Republic. It was largely due to the differences m languages, reli¬ 
gions and cultures of the various provinces of India that a federal con- 
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citation had ml e cstablidu c! in this vast country since 2Gth November, 

1949. 

Merits and Demerits of Federalism. Political writersdifTer m 
their estimate of the value of federalism. Some criticise it on the ground 
of its creating a weak government and divided allegiance. Prof. Dicey 
says that in a federation cither a dominant state is likely to exercise 
an authority almost inconsistent with federal equality', or the many 
smaller states ‘may easily combine io increase unduly the burdens in 
the way of taxation or otherwise, imposed upon one most powerful 

st ate’ 

Dicey’s Criticism of Federal Tie. In actual practice, these 
two dangers do not generally appear, provided the constitution has 
been carefully drawn up. It is true that in the pre-war German Empire, 
Prussia, the miM d< minant partner exercised ihe greatest power, 
followed l>v other half a dozen states that came next in importance, 
and the remaining smaller slates oi townships were almost helpless and 
pranicall'. impotent. 1' was this d. feet in die constitution of the 
Empire which made I.owell remaik that the pact could not fail to 
resemble that between a lion, hall a dozen l'*\e :»iid a score ol mice. 

Also, inshlc the Au-tro-l Inn arian C a• nfrdrvad . Hungary, by virtue 

() f her men compact Mnnv.u population, virtually exercised seventy 
per cent of the pow.-a f . 1 i*”. y percent of the expenditure, because 
Amina. ihottvjt nn < h 1. in populat a <i\ at.d a than Hungary, 
was uiidoiihndlN wc.il-a a on a< count "I th< onihe ting racial and 
liugtti • a ell men*s. 

tin v «h fed in f< deia’hm which, lie says, 
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of federalism, says that ‘federalism is after all, a pis alter, a concession 
to human weakness’. And he goes on to say that ‘federalism must he 
accepted where nothing better can be got, but its disadvantages arc 
patent. It means a division of a consequent irritation and weakness 
in the organs of government and it tends to stereotype and limit the 
development of a new country’. 1 This is but an indirect admission 
of the value of federalism under certain circumstances, for it merely 

means that where unitary government is impossible, the second best 


alternative is federal government. 

Laski’s Appreciation of Federalism. Equally eminent writers, 
on the other hand, have highly praised federalism. Among them, 
Prof. Harold J. Laski goes so far as to say : ‘The structure ol social 
organisation must be federal if it is to be adequate. Its pattern 
involves, not myself and the State, my groups and the State, but all 
these and their inter-relationship’. 2 And he concludes that because 
society is federal, authoiity must be federal also’ 3 . He dwells at 
great length upon the value of international and inter-state co-opera¬ 
tion and asserts that we are now witnessing the slow erosion ol the 
highly unified State.’ According to him, ‘The nation-Statc is not the 
final unit of social organisation. Its power as a sovereign body re¬ 
presents a phase only of historic experience and the pressure of world- 
forces has already made its sovereignty obsolete for any creative pur¬ 
pose. The nation-Statc is entitled to autonomy in all concerns ol 
which the incidence is obviously local, but immediately what n wants 

and docs, impinges upon the interests of the larger world outside. 
Undoubtedly the world is heading towards international co-opera¬ 
tion in all spheres of human life, political, economic, social, cultural 
and intellectual and he would be too bold a man who could now 
speak of the absolute sovereignty or independence ol nn> state. 

What Experience says of Federalism. In actual practice, 

federalism has not proved the weak concept as Dicey paints it to be. 

The various Cantons of Switzerland would have ever remained a cause 
of breach of peace in Europe, il they had not ledciatec . roo s las 
aptly remarked that ‘a people divided by so mans gcogiap in a 
barriers, so divergent in language and religion and also.pt may be 


1 The Union of South Africa > pp. 40-47. 
* Grammar of Politics, p. 202. 

1 Ibid. p. 171. 

1 Ibid, p.285. 
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added in race and customs, must needs provide ample leew ay in its 
governing machinery for local liberties and local self-rule. As a 
matter of fact this condition is fully met by the federal system of 
government and bv the large measure of decentralisation prevailing 
in the various states’. 1 2 Similarly, the original thirteen states in 
America would not have produced the strong and wealthy U. S. 
Republic, if the framers of the constitution of Philadelphia had not 
succeeded in applying federal principles. \\ ho can say that the U. S. 
constitution has proved weaker than the constitution ol franco where 
frequent changes of government are creating difficulties every year? 
To unite Canada into a permanent unitary state was an impossibility 
due to the conflict between the french and the tLnglish in that Colony. 
Also, French Canada and British Canada, without any union be¬ 
tween them, would have carried on an imev ant war with each other, 
but tin* Canadian federation since 11)07 has undoubtedly created 
unit'd mii\ and hatmmiy in diversity. Again, lederalisin enabled 
the makers of the Weiinai Constitution to cheek the disruption of 
German',’alter the war, 1 ‘J1 1-1 y 1 o. anil continued the unity of that 
great power iti the heart of F.urope, till the emergence ol Nazism. 

In short, federalism It.is removed hiction, stopped disintegration, 

suppressed jealousies, cheeked wars and created powerful, peaceful, 

and thriving nations out of a heterogeneous mass of human beings 

living in different parts of the habitable globe. This result could not 

have bee n achieved under a unitary government, l'ocall federalism — 

tin- very source of union, compromise and iuiercsialal peace—as a 

weak polity will be a c>nilladiciion in terms, ‘for ii has imparted 

vigour where weaknr s prevailecl. bestowed peace where jealousies 

and suspicious were m.iking political air foul and created prosperous 

big states when- smaller and weakc r states wore lighting for their 

very existence'.' It is true that a unitary state i> heller organised 

and more lasting front its vorv nature, Inti where such a polity is 

imp -sible on account of the special needs of the c ount rv, federal 

govi .;unent is “undoubt- d!v ihe soeoad best and inosi eerlainlv the 

* # 

best for a certain sri «i ircumsfaners/ 

And, then •lot O, wo have to agree with John Stuart M ill who says 
that “\\her<* the conditions exist for the formation of cllicient and 
durable federal \mii mlin- miil 1 i jilicali« >u of ihem i *; % d\va\ a benefit 


1 Coin ament ant / Pilin'. v /./ Si it :< t land. |*. I '>. 

2 Federal Polity , j». I >li. 
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FORMS AND FUNCTIONS OF GOVERNMENT 


The divine right of kings may have been a plea for 
feeble tyrants, but the divine right of government is the 
keystone of human progress and without it governments 
sink into police, and a nation is degraded into a mob. 

-DISRAELI 


Government is a Necessary Feature of Every State. As a 

Community-Building animal man has set up a variety of institu¬ 
tions in order to live with his fellows. Of these institutions the state is 
the all-embracing and the most important, for it is pre-existing and 
pre-determined for him as he is born. Each state is known by the 
territory under its jurisdiction, the people living in it, the bond of 
cultural or socio-economic unity that keeps the people together, and, 
finally, a machinery or system to regulate its life. This machinery or 
system is what we mean by a government. It is necessary to run the 
political structure of the state. For a short time a state mav not have 
a government, yet it will continue as state; there cannot, however, 

exist a government without a state. Such is the relationship between 
the two. 

Forms of Government are Different in Modern States. 

Government is thus the machinery through which the political life of 

a state is conducted. All states do not have similar problems of life; 
the differences arc geographical, economic, cultural, social and tradi¬ 


tional. It is these differences that account for the different types of 
governmental machinery in modern states. It must, however, be re¬ 
membered that forms of government have differed in all ages of human 
history and will continue to be varied equally, if not more, in future, 
bach state adopts the form of government best suited to its needs and 
mosl practicable in the particular set of its environments. 

Classification of Governments Since Ancient Times. Even 
though the forms of government are of a varied character, they may 
be broadly classified so as to permit their scientific study. Such has 
Jeen the attempt of a procession of political philosophers from the 
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ancient Greek times up to the present age. Each of these thinkers has 
adopted his own method of classification and then attempted to 
evolve a system of Government best suited, in Ids opinion, to a state. 

Two Bases of Classification. The oldest attempt was made 
by Aristotle who has been acclaimed as the founder of political science 
as a subject of systematic study. His classification is based on two 
aspects, viz., the quantitative and the qualitative. 

(1) Quantitative Classification of Governments. From the 
quantitative point of view, lie classifies governments according to the 
number of participants in the actual administration of a state. 11 the 
whole machinery of administration is run by, i.e., according to the 
views of, one man, the government in monarchic, ll the government 
is run by a chosen few, it is aristocratic. And, finally, il in my persons 
(meaning thereby the whole of the people) actively participate in the 
administration, the government is democratic. 1 his sort of quantitative 
classification of governments was adopted by a number ol political 
thinkers during the Roman period (Polybius and Cicero being the 
most important of them), as well as during the middle ages 

(2) Qualitative Basis of Governments. 1 he Aristoteliaii 
classification of governments strikes the imagination anc txac s 
admiration of thinkers when he adopts the qualitative test to stuck 
the various forms of government. Accoicling to i ns asis t ie test 

end to which the conduct ol government is di.octet. ns at o 
involves the motives and the attitudes ol the nilcis. 11 du. ^oNeinnie 
is conducted primarily for the wellare <>1 the gocernec, \n lie i e 
means, in modern parlance, the bulk of citizens, the go\einment ts 

normal. In that case, the rule ol the one is R°> a l > > 1 uU ° 
‘Aristocracy’, and that of the whole people Polity. Hiking the revet sc 

view, viz., the conduct of government primarily toi seivmgt ic cn so 
the ruling body, the normal forms arc converted into corrupt or 
perverted forms. In the latter Conns, rule ol the one is 1 yianny ,iu c 
of the few is ‘Oligarchy’; rule of the whole people is Dc.nociacy . 
Aristotle uses‘democracy’ to designate the form which we ... modem 
times, would call ‘mobocracv’ or ‘anarchy’. Of all these lor.ns which 

E the best? Aristotle, in answering the question, adopts the 
of government as the criterion, a| id hum 'his view-point cun ci > 

is best where (he poor B rci.lly ,l,c rich iu " u,nlM ' rs ; " l ‘" , Y ’ 

where the superiority of lb.- riel. in resources ami power ,m,.e tha. 

compensates for their inferiority in numbers; polin > Nvht |C 1 * n . 

class is clearly superior to all ihe rest’. Boll. l>ol>hius ami C.cero 
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adopted the Aristotelian classification of government but considered 
that system of government the best which combines in itself the 
elements of monarchy, aristocracy and democracy. Hence they 
praised the Roman system in which the consuls represented the 
monarchic element, the senate was the aristocratic element and the 
popular assemblies formed the clearly democratic element. 

Modern classification of governments. The classification of 
modern governments is, now-a-days, attempted not entirely from the 
quantitative or the qualitative view-point. The systems of government 
in modern states are so complex and varied that a different form of 
classification is essential. To us. governments arc either monarchic, or 
democratic, dictatorial or collective. 

Monarchy, benevolent or despotic. Monarchy may again be 
benevolent where the monarch rules with the definite object of serving 
the best interestsof his subjects without impinging upon their rights and 
liberties; or it may be despotic (as in pre-war Russia of the Czars) 
where the ruler’s word is law and the aim of government is to promote 
the interests of the ruler alone. 


Democracy: director representative. Democracies too may 
be classified as direct and representative. In a direct democracy, the 
whole body of the adult citizens takes an active part in the framing of 
laws, appointment of magistrates and deciding of disputes. Such a 
democracy now exists in some of the smallest cantons of Switzerland. 
It had also existed in ancient Greek city-states. Direct democracy is 
possible only in a small territory where the people can easily be called 
together to deliberate on the problems of state, where their needs are 
few and relations with neighbours peaceful. But the modern world, 
due to the di srovetie . and inventions of science and the consequent 
changes in human activities, is made up of large stales with extensive 
territories, wul populations running into millions and relations with 
neighbours complex and even vai \ ing. In these states democracy has 
taken the representative form. Citizens exercise their voire only at 
intervals when called upon to elect their representatives to the legisla- 
tuie. and leave the actual participation in government to these 
t epi (‘sent at ives generally 1< >r a stated period. Represent a i ivr democracy 
began in tne eighteenth and nineteenth centuries; the Liberal Move- 
nunt of i • > 1 • > i e 11 1 * ed in i h • establishment of democrat ic governments 

in moSl , ' 1 lhr Rm-opr. I he Industrial Revolution, the 

n \ am t ni< nt <>l surncr *\m\ inirlkcuialisni anil ilie rcvoli against 
oppressive monarchic governments have been the chief causes of the 
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rise of representative democracies in ihc modern world. They arc now 
continued because they have been found to work well. 

Democracy is still the most popular form. In the present 
age democracy, although much abused or criticised in some quarters, 
has been a favourite with all constitution-makers. Its basic principles 
have been applied in actual practice through different typesol political 
institutions. In general, the true lest of a civilised gotemmi nt is tin 
extent to which democratic ideals are embodied in i's politicals} stem. 
England, France, the United States of America, Switzerland. Ireland 
and the self-governing dominions of the Commomvcath ol Nations are 
cited as examples of the traditional loim of demooac\ ol 1 10 - 

century Liberalism. It is considered as the final form and not nun > 

a stage in the institutional development of a country. 

Different views of democracy. It will be worthwhile to i 
cuss here the basic principles of democracy inorder, as a preliin.narx. 
to understand the spirit of democratic governments. Abraham Lincoln 
defined democracy as‘the government of the people, by the people, 
for the people’. This puts in a nut-dicll the highest pra.se that could 
be bestowed on this system. It was. however, unnecessarily tw,steel bx 
Oscar Wilde who said : ‘Democracy means simply the bludgeoning o 
the people, by the people, for the people’, and thus given an .ntut > 
different meaning. This condemnation of democracy is .io« ji.si. lu-d 
by facts. The truth is that democracy tends to give the peoph d.< 
liberty that is essential for their true cnclsoi human i \isuiu< . 
at creating conditions which permit the rise of tin down-trodden and 

the enriching of the poor. , 

Principles of democracy. This may easily he wen loan the 

principles on which democracy is based. In this hum <»l -> mtl 1,11 

‘the ruling power of a State is legally vested, not in any I ‘ ,v ‘ 

or classes, but in the members ol the coinmuniiy as aw 10 c . t > 

then, that in a democracy the poorer class, b> tin 0,(1 

numbers rules. Democracy is founded on Lquality ant H ll > I 
cal, economic and social). This* annot be illustrated better than >v >< 
following words of the Arne, ican Declaration of 1 "dependence, u>. 

•Wc hold these triMhs ... hr self-evident. that all 
created equal, that ih-y are . ..<1 owed by cn-aio,- w.«h 

certain inalienable riid.ts. ll.ai aments 'heseare Iah . ' *' ' 

and the pursuit of I lappm-s. ‘''..Mo «*cure ,1 m m n - y 
governments are ms.iioi. <1. «!•"'*"K d.e.r jusi »»**"• r 
llic consent of tin* govnn««l . 
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•Men arc born and continue equal in respect of their 
rights : The end of political society is the preservation of 
the natural and imperceptible rights of man. These 
Rights arc liberty, property, security and resistance to 

oppression'. 

•The principal of all Sovereignty resides essentially in the 
nation. No body, no individual can exert any authority 
which is not expressly derived from it’. 

While defining democracy much stress is laid on its content of 
Liberty and Equality of all individuals. John Stuart Mill grants the 
individual the largest measure of liberty in all matters pertaining to 
himself but emphasises the restrictions in all those matters which con¬ 
cern others or society. Lord Haldane 1 explaining the ideal of demo¬ 
cracy stated ’The infinite value of human personality, humble and great 
standing on the same footing”. But he rejects the notion of abstract 
equality on the ground that you cannot make all men equal; because 
Nature is too powerful. “One woman is born beautiful, and another 
ugly and that makes a great difference. One man is born with brains, 
and another without them. One has bad health, and another good 

health.dismiss that abstract idea of equality.It is an old 

notion that has obsessed many people. . . . It did so in 1843, when the 
idea was that all men should be the same, and that, translated into 
practice, meant that nobody should rise higher than his fellow”. He, 
therefore, defines equality as equality of opportunity and not of 
achievement. 


Democracy considers every man to be the best judge of his own 
interest. It does not trust any person with unlimited powers, for there 
is the sure danger of his abusing them. Consequently, the larger the 
number of persons associated with administration the greater is the 
chance of eradication of evils and correction of errors. In such an 
organisation, there is little room for any individuals pursuing their 
selfish aims unrestrained by the community. On the other hand, it 


gives every citizen a chance to realise his best self and thus contribute 


to the general weal. 

Conditions essential to the success of democracy. No 

system, however good from the theoretical point of view, can prove 
uselul unless the conditions necessary for its successful working are 


1 H.ikl.inr. -'Hie Future of Demon a, y. pp. 7-9. 
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present. And that is why we find examples of thcfailureof democratic 
institutions here and there. The first essential condition for the success 
of democracy is a high standard of general education, not ne«ssardv 

literacy. Unless the mass of citizens are acquainted with then "J"- 
and duties and possess a high sense of civic fife, they cannot inn a 
dem ocratic government successfully. Though much of the education 
may be acquired in the practical working of democratic institutions. 
vU., participation in elections, legislatures, or other public associations 
and institutions, it is very necessary to train the would-be citizens at 
an early age, in the elements of corporate life. Freedom of speech and 
association, coupled with a free and well-informed press winch pre¬ 
sents facts accurately and impartially without attempting too much 
to thrust its own opinions on an inquisitive put it, ait -unit 

necessary conditions of a popular education. 

It is but a truism that the present must be founded on the pas 
with an eye on the future, if the best interests of men arc to be -serve 
and protected. This at once emphasizes the need of, rad, t.onal equa¬ 
lity for the success of a democratic government. Equably ", social, 
political and economic life is the very spirit of true- tit nioti.it t. 
distinctions which restrict the enjoyment ofcisi rig us 10 on t a t 
are a great barrier to democratic life and must he removed. Sun,huh, 
offices in the state must be open to all who possess the necessary capa¬ 
city and qualification ; franchise should be universal and not resin, ted 
to those possessing property or tracing tlieii descent to any pailn , 
race. And, finally, the economic system must be so arranged as to 
guarantee not merely some work lor every citizen, nit a so ac k \ 

wages to enable him to live a decent human hie. Many states, m he 

modern age, fail to create the requisite economic conditions to stamp 
out unemployment, starvation and unhealthy conditions ol 1 
the result that democracy fails to evoke enthusiasm ol the masses and 
finally provokes revolt against the very system that aims serving 

best interests. . ... . . 

Liberty is obtained by fight against despotism. Hi *■ 

England illustrates the fight people have put up to NN,t1 U \ 
unwilling despots. Voltaire has summed up Englishman s fig » m n >' 
words : ‘It has cost much to establish liberty in England It lias mvih j 
seas of blood to drown the idol of despotic power, but the 

do not think that they have bought tbeir laws too deat s - IH * " ^ 

have not had less troubles, have not shed less blood u . , 

the blood they have sacrificed has only temenue t K 11 
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Fight fen- democracy or liberty involves the recognition of a system of 
rights which alone enables citizens to live happily and well. The 
Americans got their independence in 1783 only as a result of a war of 
rights. The Irish people fought for their liberty for hundreds of years 
before they could choose their own form of government in 1937. 
Indians had to make tremendous sacrifices before they wrested their 
independence (1947) from British hands. 

Democracy and the Declaration of Rights. In a large majority 
of modern states rights of citizens are included in their written consti¬ 
tutions. This fact by itself does not mean much, for the maintenance 
of rights is much more a question of habit and tradition than of the 
mere formality of declaration. Written enactment, however, enables 
a citizen to attack the executive in a court of law, if it has violated his 
rights. A declaration of rights in a constitution also reminds the 
people that it had to fight for its rights, it is a valuable parchment in 
so far as the sanctity of a principle is concerned. This principle sets 
limits to the powers or the functions of government. It establishes 
conditions under which a people can freely express its life of instinct¬ 
ive freedom and enables the citizens to proclaim : 

It is the land that freemen till, 

That sober-suited freemen chose ; 

The land , where girt with friends or foes 
A man may speak the thing he will ; 

.1 land of settled government, 

A land of just and old renown, 

11 here freedom slowly broadens down 
Fiom precedent to precedent. 

Democracy and the Great War of 1914-18. World War I 


(1911-13), as was asserted by the Allies and their sympathisers, was 
fought to make the world safe for democracy. No doubt, the twentieth 
century had opened with a new chapter in democracy. The formation 
of the Commonwealth of Australia on 1st January 1901, and the grant 
of responsible self-government lo the provinces of the Union of South 
Att ica in 1909, were important signposts on the road of democracy. 


German violation of Belgian neutrality in 1914 was the signal for 
Lngland s entry into the war, followed three years later by the 
United Stales of America. President Wilson of America had assured 


the world that at the end of the war people would have self-determi¬ 
nation as the basis ol their government. The establishment of the 
Li ague ol Nations was also a great step towards a better world order 
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in which rights of nations were to be recognised on principles of equ¬ 
ality and justice. Unfortunately, however, the Treaty of \ c.sa,lies, 

1919, that ended the war, raised, on the rums ol the Austro-Hungarian, 
the Ottoman and the German Empires, new pillars of impc, ml,on m 
total disregard of the principle of self-determination cnunciaicd .> 
President Wilson. The defeated Germany restarted her pol.in.al f 
according to the Weimar constitution which se. up a demu .a , 
federal, republican state. But in Italy, the parliamentarian, sm of, e 
liberal movement of 1848 failed to realise the expectations raised b 
the secret Treatv of London which had brought Italy into the a 
the side of the Allies. The Italian parliamentarians were dr sated n 

the diplomatic battle fought a, the peace table m Vc«aill«. T 

consequent disappointment in Italy resulted m he nmi dilia, 
democracy and the rise of Mussolini’s dictatorship. In 
Revolution of 1917 had already replaced the Czar s desp, 
new system of government which was as far removed ho 1 .1 ■■ 

teenth century conception of democracy as tic new i 11 ‘ 

Italy established later. It was the rise of a collect,v.st stun basM 

The spoils of war, viz-, large parts of the Austro-PUtngm an Em u , 
the Ottoman Empire and the colonial possessions of Ge, mam b 11, 
into existence new states in Central Europe backed b> .1, L a,u f 
Nations, and augmented the overseas possessions ol the k tm ■ ■ 

cularly England and France. The principle ol sc l-de m a o 
which was expected to be the fundamental basis and the - “ 

of post-war democracy, for safeguarding which the war a si.pp. 

to have been fought, was completely disregar ec m p y 

The world thus remained as unsafe for democracy af ■ ^ 
sallies Treaty (1919) as it was ever before Disarmament « 
pean nations remained an unrealised dream. Then there u. ^ 
general economic collapse which afTecte t le w m,\ uslr ia, 
rally killed the spirit of the infant Republic 

Poland and other smaller states in E P , Third Reich 

unable to stand on its legs collapsed, yielding place . 

under Hitler (1933). Austria mo adopted a d.c.atorsh^ loUowed laic, 
by Poland to some extent. All this socialism and 

fanned by a war of ideologies, particula y country and 

dictatorships. Fascist doctrines invaded practically ever, connlry 

democracy became an unpopular system o governm ' v ,. rn . 

Thus the post-war I Europe nroduced two new forms R 
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mcnt, viz., collective soviet rule as established in Russia and totali¬ 
tarian dictatorship as it existed in Germany and Italy. Both in their 
basic philosophy and the nature and forms of institutions, these two 
types of government present ample scope and material to a student 
of modern governments. This is taken up later in the book. 

Fascism and Nazism resulted in the outbreak of World War II which 
in its course led to the rise of nationalism in South and South-East 
Asia, the Middle-East and Africa. Colonialism crumbled and new 
independent states came into being, with democratic governments 
deriving their authority from the people. The concept of a welfare 
state caught the imagination of the people, leading to greater func¬ 
tions of government. 

Independent and Dependent Governments. Of the modern 

states, some possess independent governments and others are still 
dependencies. The independent states, like England, France, Germany, 
Italy, Japan, India and a host of others have systems of government 
cither actually or impliedly approved by the citizens. The govern¬ 
ment in all of them is conducted by a party, or according to a consti¬ 
tution. which has immediately or remotely the backing of the people, 
whether the government is of the democratic or of the dictatorial type. 
Before the forces of nationalism were released during and after World 
War II there were large states like India till 1947, Palestine and most 
of the mandated territories which were denied the right of self-deter¬ 
mination or self-government, cither on the plea of their general unfit¬ 
ness or of the special responsibilities of the dominant country. These 
countries were the black spots of the civilised world and presented 
serious problems to true lovers of democracy who would not accept 
the pretensions of the dominant countries at their face value. Eng¬ 
land. the mother of parliaments and democracy, held large parts of 
the world under her subjection, on the ground of fulfilling a definite 
mission. The rule of the dominant country over dependencies, which 
cannot be justified on any moral grounds in a democratic age, is in 
some places in Africa and elsewhere still held out to be continued on 
principles. G. B. Shaw has, in his characteristic way, thus spoken of 
th Englishmen who rule over vast dependencies. ‘There is nothing so 
bac or so good that you will not find Englishmen doing it; but you 
will never find an Englishman in the wrong. He does everything on 
principles. He fights you on principles ; he rules you on business princi¬ 
ples; he enslaves you on imperial principles.* Thus dependencies with 
their own systems of government as established by the dominant coun- 
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tries, apparently justified on some principles, arc pcculiai tud\ 
themselves both in the aims and methods for government. 

True Aim of keeping Dependencies. A dominant count,, keep 

its control right over its dependencies not for the benefit of the subjec 
peoples, but for deriving several benefits to „s own These benefit 
consist of (f) tribute or revenue raised from the dependences n n 
of peace and men and money in times of war ; (») open markets tr, d 
dependent countries for the purchase of raw materials and he sale of 
manufactured goods by the dominant country ; (...) mat tenance, of 
naval bases or air bases, as in Gibraltar Malta, Ionian - an- C • 
islands, etc; (,» sending to the dependences the surplm 

ofthe dominant country or its criminals, as was the . ; 

British colonies in America, Australia and the AndamannJand , an l 
M the very gloty of possessions, of which the best example ,s Ln 
,hitman's pride of the British Empire over which the - 

said to set The pretensions of a dominant country that , con 
its hold over other countries for the latter’s benefit and wt.lt a , o 
grant self-government when they become fit for ..arc oh 
to justify unjust domination. Sir George Cornewal Lewis hus admit 

the disadvantages to a dependency like lnd.a .,11 1947 a,.sing out 

3 r “lhhoug U h C British India may have derived considerable benefit 

from the superior honesty ancnnti in* ... ,, ■ _ 

. • r Fmrlishmen exclusively in all impoi lant 

yet the practice of emplo\ mg Eugn. , . ; cs anc l 

— , , r ,i, f . necessity of giving them high saiai ics mu 

offices has on account of the nc “...} * nuc \ cd to lhc accumulation 

the inadequacy of the native public ’ . . . 

r 1 fcintirs on the head of a single peison ancl lias 

of an enormous mass oi duties on me ° . r . . 

produced a practical denial of justice and an abdication of he most 
useful functions of government, in many parts of the count . 1 ><= 
insults often ofTered to the feelings of the nat.ves by the «e bem 

i i r ,, pneriisih would be of less importance, 11 tlu moic 

behaviour of the English " ou,Ll . , , .1 

permanent and serious interests of the people were efficiently p. - ; 

But unhappily it seems that in most parts ofthe conn ry 1,1c a d 
property are scarcely more secure than they were unde .he nan 
governments and that the main benefit which the people base 
from the British rule is the exemption from foreign invasion . 

In equally emphatic words, Sir George refuses to J l * d “* ^ * 
dominant count,y could ever restore true freedom to „s depend, V 

A 


1 An Essay on the Government of Dependencies, p. 20 5. 
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by slowly training the subject-people in the art of self-rule. He says : 
‘If a dominant country grants to a dependency popular institutions, 
and professes to allow it to exercise self-government, without being 
prepared to treat it as virtually independent, the dominant country 
bv such conduct only mocks its dependency with the semblance of 
political institutions without their reality. It is no genuine conces¬ 
sion to grant to a dependency the names and forms and machinery of 
popular institutions to bear the meaning which they possess in an inde¬ 
pendent country, nor do such concessions produce any benefit to the 
dependency, but, on the contrary, they sow the seeds of political dis¬ 
sensions and perhaps of insurrections and wars, which would not 
otherwise arise’. 1 

And that is why Swami Dayanand, one of the greatest socio-reli¬ 
gious reformers and political philosophers of India, asserted that the 
indigenous native rule is by far the best ; a foreign government, per¬ 
fectly free from religious prejudices, impartial towards all, kind, bene- 
ficient and just to the native like their parents though it may be, can 
never render the people perfectly happy. This is but saying that good 
government is no substitute for self-government. 

Responsible and irresponsible governments. Governments 
whether of dependencies or of independent countries arc also classified 
from another point of view, wz., their responsiveness to the citizens. 
When a particular system of administration is conducted according 
to the wishes ol the people or of their representatives, the government 
is called responsible. In such a system the administrators, that is the 
executive, conduct the administration in such a wav as to please their 
masters who may be the citizens themselves as in a direct democracy 
like the Swiss cantons, or their representatives as in a representative 
democracy like England or France or India. But when the executive 
pursues a policy irrespective of the approval or disapproval of the 
people whom it serves as in the Central Government of British India 
or in the Indian States (before the advent of the Indian Republic) the 
government is irresponsible. 


Government is a complex machine. The conditions of life in 

modern states are so complex in their nature and are determined by 
such a variety of factors, that the machinery of administration has to 
look alter a very large volume of work which includes making of laws, 
the actual work of administration and the enforcement of laws. Political 


1 Ibid, p. 307. 
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thinkers have suggested many devices for accomplishing governmental 

works with a view to make the people happy and prosperous, giving 
them the maximum amount of liberty without loss of efficiency of ad¬ 
ministration or fear of subversion of authority. 

Three Organs of Governments. Aristotle had laid down the 
doctrine of the triple organs of government in his famous work The 
Politics. These three organs he designated as the deliberative, that 
pertaining to oifices, and the judicial. Such division of governmental 
functions was discussed by a host of later political thinkers. It has now 
become so popular that in every modern state the government is run 
by the totality of efforts of all the three organs, legislative, executive 
and judicial. 

Montesquieu on the Principle of Separation of Powers. 

Though the division of governmental activity into legislative, exe¬ 
cutive and judical has now been adopted by all governments that lay 
claim to modernity, the theory underlying this division was for the 
first time laid down by Montesquieu in his famous work The Spirit of 
Laws { 1748). This theory was hailed by all liberal constitutionalists 
as the stronghold of popular sovereignty. 

Montesquieu says : l 


‘When the legislative and executive powers are united 
in the same person, or in the same body of magistrates, 
there ran he no liberty ; because apprehensions may arise, 
lest the same monarch or senate should enact tyrannical 
laws and execute them in a tyrannical manner. Again, 
there is no liberty, if the judiciary power be not separated 
from the legislative and executive. Where it is joined with 
the legislative, the life and liberty of the subject would be 

exposed to arbitrary control, for the judge would be then 

the legislator. Where it is joined to the executive power, 
the judge might behave with violence and oppression. 

There would be an end of everything, were the same man 

or the same body, whether of the nobles or of the people, 
to exercise those three powers, that of exccut.ng the public 
resolutions, and of trying the cases of individuals.* 


A similar view was expressed by ihe greal English jurist, Blacks.,me. 
in his Commentaries on the Laws of England (1765), in ihese words: “In 
all tyrannical governments the supreme majesty, or the right both of 
making and enforcing laws, is vested in the same man or one and the 


1 Esptit Lei Lois, book XI, ch. VI. 
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same body of men; and when these two powers are united together 
there is no public liberty ”. This conclusion derived by the two thinkers 
from an erroneous analysis of the working of the British constitution 
became an article of faith with the later political writers of the 
eighteenth century. It was translated into constitutions made in the 
United States and France. In the United States state constitutions of 
1 776 and 1 777 and the federal constitution of 1 787 adopted the theory 
and attempted at an absolute separation of powers. In France 
the constituent assembly of 1 789 incorporated in the XVI Article of 
the Declaration of Rights these words: “Every society in which the 
separation of powers is not determined has no constitution”. 

Though the theory of separation of powers largely influenced later 
constitution makers, its utility diminished in the nineteenth century 
because of the British constitution whose working invalidated it “asa 
universal proposition”. The rise of the cabinet system of government, 
based on the responsibility of the executive to the legislature (where 
the executive is also a part of the legislature) led to a new defini¬ 
tion of democratic system of government, without the least trace of 
“tyranny”. Even in the United States there is the system of “check 
and balance” to coordinate the activities of the three branches of 
government, each of which is checked in certain respects by the other 
two. There the executive has a share in legislation through the exercise 
of the partial veto by the President over Acts passed by Congress and 
through initiating legislative measure by means of presidential 
messages. The legislature too has some share in the executive govern¬ 
ment by exercising die Senate’s power of ratification of treaties and 
appointments to several federal offices. The judges are appointed by 
the executive, while the courts can pass upon the validity or invalidity 
of the acts of the two branches of the legislature. There is thus only 
a modified form of separation of powers in the federal government. 

1 he great defect in the theory is that it assumes that the persons 
exercising legislative and executive powers would do so tyrannically* 
The example of Great Britain gives lie to the fear expressed by 
Montesquieu and Blackstono. But the theory' has one good point, 
namely, in the actual conduct of public affairs the introduction of a 
certain degree of separation ol powers ensures greater efficiency in 
administration. 

Tins principle of separation of powers has come to be looked upon 
as vital to the safeguarding of the liberty of the people. It has been 
adopted by most cl the modern democratic states, as a theoretical 
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basis of securing the freedom of die citizen from autocracy or tyranny 
of the rulers. Much, however, depends upon the actual conduct of 
the government because “ in practice the boundaries between the 
three processes are by no means sharply drawn, and there is much 

overlapping and many complications”. 1 

The Legislature in a State. The legislature is that organ or 
branch of a government which is concerned with the determining, 
enacting or altering of laws of the state. In an autocratic monarchy, 
the word of the ruler may be law, but no democratic or popular 

government can work without providing for a legislative body whose 

sole function is to deliberate on all matters affecting the welfare 
of groups or localities or the whole state. In a small state like the 
ancient Greek city-states or some of the small cantons of Switzerland 
at the present time, it is possible for the bulk of the adult citizens to 
come together and lay down laws or rules to regulate the common 
activities. But in large nation-states which arc the peculiar charac¬ 
teristic of modern times, a representative legislature composed of the 
representatives elected by the citizens for the purpose, is the only 
practicable device for law-making. Such a body becomes, in course 
of time, a collection of experts in the art of law making. Though the 
beginning of a representative legislative body was made in England, 
the system has now been universally adopted in all c.vihsed modern 
states. 

Forms of Legislatures : Unicameral and Bicameral. In 

olden days, nations derived their laws from religion, codes of morality 
and the proclamations of rulers. Custom too played an important part. 
But in modern states deliberate legislation is the most prolific source 
of law, though custom, equity and adjudication exercise considerable 
influence. Therefore, in a modern government the question of the 
form, composition and powers or a legislature assumes considerable 
importance. Political history of England shows that it was more or 
less by accident that Parliament came to be divided into two houses, 
the House of Lords and the House of Commons. But several other 
countries that copied British polilica! institutions followed Englandi s 
example and established bicameral legislatures. Some states still 
maintain single chamber legislatures. Thus there are only two forms 
of legislatures, viz., unicameral and bicameral. 

Advantages of Bicameralism. Quite a large number of poll- 


* Ross, J. F. S. - Elections and Electors, (1055), p. 2G. 



52 


MODERN GOVERNMENTS 


tical scientists are of opinion that a bicameral legislature is more 
useful and better than a unicameral one. Marriot says that “With 
rare unanimity the civilized world has decided in favour of a bicameral 
legislature”. 1 According to them the advantages of bicameralism are 
many. Firstly, when a legislative measure has passed through a chamber 
it is sent to the other chamber where it is again subjected to critical 
consideration. In this process some of the defects of the measure as it has 
emerged from the originating house are removed by the other house. 
In this way, an upper house (the name given to the smaller and less 
popular chamber) acts as a revising chamber. Secondly, due to the 
ever increasing volume of legislation in a modern state, it is extremely 
difficult for a single chamber to devote sufficient time and attention 
to every measure that comes up before it. Therefore, the institution 
of an upper house where some of the measures may originate, enables 
a large amount of legislation being considered simultaneously when 
both the houses arc in session. True, every measure that is passed by 
one house is sent to the other for its approval. But even during the 
process of first consideration by a house, several unimportant mea¬ 
sures are rejected or dropped and this definitely results in legislative 


convenience. I hirdly, it is asserted that when a popular chamber, 
which usually consists of younger persons elected directly by the 
citizens, often times in the heat of public excitement when passions 
run high on account of the controversy over any single important 
issue, considers measures whose subject matter had not been foreseen 
by the voters at the time of election, it happens that the popular 
representatives are unable to bring sobriety of thought to bear on the 
issues. In such cases, the upper house acts as a more sober body, 
consisting as it usually does of more elderly and experienced persons 
arge y unswayed by passions and less prone to play to ephemeral 
cc ings or less likely to fall victim to prejudices or temptations. In 
otner words, the upper house acts as a brake on hasty or ill-considered 
g ation passed b\ the popular chamber. Fourthly, a popular 
lam icr icing representative of the masses on territorial basis does 
not represent the more stable elements in a state, «*., vested interests, 
only communities, certain important professions and industries. 

on lcincc *‘ cc * establishing an upper house composed 

a basis different from that of the popular house. In this way is 

secured due representation of all interests and communities in the 


p. 1. 


1 Marriot —Second Chamber. 
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legislative organ d ° cLsisVs‘of abler persons than 

l Zi:^M^oJs m0re a m , and applies better know- 
ledge to making oflaws than the othe. house ^ ^ supporters 

.tSSSSi-S "== K 

lTgued!firstly that in a ^ 

machinery more expenstve and ™mple ^ ^ ^ and England , i, 

enjoys less powers thaj_ if lhe upper house is more conservative 

is worse than useless. T’ “ ■ ’ f hi ^' lhan ,|.e lower chamber, it is 

and elected on a narro a , macIlincry like the fifth wheel of 
merely a drag on the g (>f democracv . Fourthly, if the upper 

a coach and is toan ^ in Canada, the device only puts legisla- 

house ,s a nominated^ d^ ^ ^ nominallng authority; if it b an 

live power 1 England, it wrongly assumesthat legislative 

hereditary institution s "\ ih( . d . and if it is composed of represen- 

talent can be inherited or interests, it is impossible to apportion 

tatives of professions an ^ one ptofcssio „ and another, or one 

equitably the members P adjudging their relative importance. 

particular interest and another. -0 g. ^enai,! devices can 

It is also stated that even a £ rovision „tat before a legis- 

be introduced, t.g., be invited or expert advice obtam- 

lation is finally passed pu > I adequacy, which will largely procure 
ed with regard to its use » « /^h. no high degree, from an 

all those advantages that acc ^ rcmoying dcfccts in a law. 

upper house like dc,a > , . n ^ '^ erationsNe cessary?Intliecascoffede- 

Are Upper Houses in imcra lism say that upper houses are 

ral states, the apologists procure and maintain equality ot 

unavoidably necessary m o and ser ve as sheet-anchors ol 

status of all units, ^rge « without the upper house, they argue, 

the particular rights " f . V( ', lcd by the bigger ones by the very 
the small states will 1 , s representatives in the lower house 

superiority of number o t “ ‘ basis, and in this way the equality 

which is constituted on pop « ^ iml)t , rlalU principle of federalism, 

of status of all slates wh«.h - • at t |,e federative stage 

will be violated d, ^,; iis|lil upp „- houses on .he basis of equal 

insistence was laid on 
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representation of all units as a condition precedent to the formation 
of the union, but practical working of federal legislatures has demons¬ 
trably proved that the apprehensions of federal constitution-makers 
were not justified and the expectations then held of the usefulness of 
upper chambers have not been fulfilled in actual practice. 

Composition and Powers of the Two Chambers. The 
problem of composition and relative powers of the two houses in a 
bicameral legislature has presented serious difficulties in modern states. 
In general, the present position is this. Upper houses are generally 
smaller than the lower ones, the most notable exception being the 
British House of Lords; they possess either less powers than, or co¬ 
equal powers with the popular chambers, but the U. S. Senate is 
definitely more powerful than the House of Representatives and is 
the strongest, while the British House of Lords is the weakest, of all 
upper chambers; the upper houses enjoy longer lease of life than the 
lower houses, the House of Lords being largely hereditary and the 
Canadian Senate having life-term; the lower houses exercise final 


control over finances, though in the U. S. A. the two chambers possess 
co-equal powers in such matters except that money bills originate in 
the lower chamber. In many states the upper chambers act as judicial 
bodies to try important cases of impeachment of high officials or heads 
of states. \V here upper houses are elective, the franchise is narrower 
than for lower houses and in some cases even indirect election is re¬ 
sorted to, but in the U. S. A. since 1913 election of federal Senators by 
state legislatures has been replaced by direct election by voters in each 
state, and such is also the method for election of the Senators in 


Australia. The adjoining table illustrates the comparative composi¬ 
tion and powers ol the houses in some of the bicameral legislatures.. 

Different Methods of Election to Legislatures. The problem 
of the system ol electing representatives to the legislatures is solved by 
each state lor itself. I here is, however, one thing common to elections 
to legislatures in different democratic states, viz., the elections are held 
on party basis. Political parties are the core of democratic elections. 
Different methods of election exist in modern states. In England, 
members ol the House of Commons are elected bv single-member 
constituencies, after the abolition of the University constituencies. The 
candidate obtaining the largest number of votes, irrespective of the 
percentage of votes he secures, is declared elected. 


Relative Majority System of Election. This is called the Rela¬ 
tive Majority System of Election. It worked satisfactorily in England 


Composition and Powers of 



LOWER 

J HOUSE: 

(a) Composition. 


(4) Mode of elec¬ 
tion. 


UNITED STATES 

1787 


House of Representa¬ 
tives : 

435 seats distributed on 
a population basis, not 
exceeding one per 
30.000 inhabitants, but 
with a minimum repre¬ 
sentation of one for 
each State. 


One delegate each from 
Alaska and Hawaii, a 
‘resident Commis¬ 
sioner’ from Puerto 
Rico and from the Phi¬ 
lippines arc admitted 
with a right to speak 
on any subject and to 
make motions, but not 
to vote. 

A representative must be 

at least 25 years of age, 
a citizen of the United 
States for at least 7 
years and also an in¬ 
habitant of the Stale 
he represents. 

Term: 2 years. 

Direct election, the fran¬ 
chise being the same as 
for ‘the most numerous 
branch of the Slate Le¬ 
gislature’. Disqualifica¬ 
tion on the ground oi 
race, colour or sex for¬ 
bidden. Universal adult 
franchise adopted m 
practice by all the States, 
subject to the limitations 

of literacy qualifications 

administered in many 
of the Southern Stales 
in surh a way as to 
exclude the negroes. 


CANADA 

1867 


House of Commons: 

Distribution of scats 
among provinces on 
the basis of population, 
the seats of other pro¬ 
vinces being fixed in re¬ 
lation to that or Quebec 
which has a hxed repre¬ 
sentation of 73 mem¬ 
bers. 

Present stre th:261 


\ qualified voter, and a 
natural born or a na¬ 
turalised citizen. 


Term: r > years. 

I )j„ .tele. non. All adults 

enfranchised. No pro- 

pc iv qualification. 


I 


the two Chambers of some Legislatures 


SWITZERLAND 

1874 


National Council: 

One member for every 
22,000 inhabitants and 
at least one member for 
each Half-Canton ir¬ 
respective of its popula¬ 
tion strength. 


AUSTRALIA 

1900 


DUTH AFRICA 

1909 


U. 8. 8. R 

1936 


i H*of Assembly : 

House of . e 

lives: [te^aition of seats in 

Distribution of s» 0 .°“ ^-rtion to the num- 
,hc basis of popub'> uB jJJ European adults 
with a mmimum « ol y province. 

representatives for earn 

State. 


Council of the Union: 

One deputy elected for 
every 300.000 of the 
populate »n. 


Present strength : 196 Present 


itrePgth 


Clergymen, and members 
of the Federal Count il, 
the executive organ "* 
the State, spe< du ally 
excluded. 


Term: 4 years. 

Direct election bv die 
method of proportional 

rcprcscntati n. ' 

sal adult male b.m- 

chise. 


21 years «f»S^*JJ lur a|. 

bornfl, £ci of ,hf Kin? 

ised subjtf o. rrtjdfn , 
for u Vea the Comiw> n - 

weal* for 3 y 

ssgsi-s 

friiaW 


prtf'- strength: 159 
\iiitvotcrsof the Cape 
G^Y elect 3 members 
form additional 
^ers of the House 
^Assembly and who 
^ their seats for 5 
notwithstanding 
y , lissolution of the 

P^ifnt for 5 years in 
pinion and a British 
^*<1 of European 


Strength depends on 
population and so varies. 
Present strength: 700 in 

1950. 


Everv < lector entitle ! to 
stand as a candidate. 


trim J y , nrs - 

prelection. Univer- 
j ulult (male and 
(rtrL'") suffrage, but 
r j, persons of Euro- 




descent enfran- 


Term : 

\ veaiN. 


l nivei* 

,tl. .»• i lit. 

dire«c 

and 

s;-» rel m: 

ilVravje. 

Age : 1 

6. l ho>e c 

inplos - 

int; * kl 

her** hr 

t V \ . 

protit. 

V V 111 f* 1 V 

i nritut 

. 1 • U M" •' 

vl 11 r 11 , 

l 

, monk 

» .111*1 1* ( * 

> l S 11 4 - - 

enli ai 

It iil'tll. 1 

•if only 

Il ii.ll | 

( i.iriv « 

l oiu- 

muni' 

» I •. • s’. 
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so long as only two political parties, the Liberals and the Conservatives, 
existed and there teas generally a straight fight between two cand.dates. 
Since the advent of the Labour Party, the system has faded to secure 
true and proper representation of the voters, in Parliament aswt I b 
shown in some details later. Where this system prevails political 
narties are not fairlv represented in the legislature, even though only 
^o panfes contest the election,. The following ^-s speak for 
themselves. They relate to the elections to the lower house of the 
Canadian federal legislature: 


Year of 
Election 


1904 


Provinces 


1911 


Nova Scotia 


1926 

1926 


British Columbia 


Alberta 

Manitoba 


; 

Party 

Votes cast 
for the 
party 

Scats secured 
by the party 

Liberals 

56.526 

16 

Conservatives 

46.131 

Nil 

Liberals 

25,622 

1 

Conservatives 

16,350 | 

Nil 

Farmer's Party 

60.000 

11 

1 Conservatives 

49.000 

1 

Liber; 1 Progrcs- 


• 

| « v «-s 

| 36.000 

Nil 


System of Proportional Representation. Tl^wilsof the rela- 
livc majority system of elec-" have 

medial measures have been ^ rL . pres( , ntation called 1>. R. 

adoption of the principle 1 P 1 rcprcscIll ation in legis- 

v.'hich aims at securmg to each .ml.t,^ P J aU , u . el ec,ion. 

^^S^ation, ‘hen, * "*e 

election, as just of t.J 

between the parties shall 1 • u v . i> r has been 

b V thc clcCl ° rS ’ M Tht : " ” this svstcm'thc o>nstituencies 

adopted in different ways. A* u» - cilllcr restricted power ot 

" ,r r— r o f «,- —. 


» Hoss, J. F. S .—HUitions ami I'.Utlors.p- U. 
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or cumulative votes, i. e., power to cast all votes a voter has, in favour 
of a single candidate or to distribute them among more than one 
candidate. There is also another form of proportional representation, 
called the single transferable vote system. In this form, a voter has 
only one vote and he expresses on the ballot paper his preference as 1, 
2, 3, or 4 and so on, in favour of candidates of his choice. The details of 
the system are complex and concern the returning officer and, therefore, 
need not be discussed here. 

Representative and the Voters : Their Relations. What should 
be the relations between a representative and his constituents ? 
Should he be at liberty to exercise his own judgment while voting for 
or against a measure before the legislature, or should lie act according 
to the general opinion of his constituents? How should lie keep himself 
in touch with his constituents? These arc questions of importance in 
the actual governance of a state. They arc solved by each state for 
itself. Periodical elections to lower houses, partial renewal of the 
upper houses at stated intervals, earlier dissolution of lower chambers 
in case of conflict between the cabinet and the legislature, the institu¬ 
tions of referendum, initiative and recall are some of the important 
devices adopted in several states. These arc discussed at appropriate 
places in the book. 

The Executive is the Second Organ of Government. The 

second organ of government is the Executive of which the form, func¬ 
tions and relationship with the legislature differ from state to state. 
No doubt, the spirit of administration of a state is determined bv the 
form of its executive. Should the executive power lie in the hands of 
one person or many ? What should be its term of office, fixed or vary¬ 
ing? Should it be irremovable or removable and responsible? If the 
latter, to whom should the executive be responsible in a democratic 
state? To the legislature or to the people? If the executive is to consist 
of many persons and is responsible, should each member be res¬ 
ponsible individually or should they all work on the principle of joint 
responsibility ? Each state has answered these questions for itself. 

Classification of Governments according to the Forms of 


Executive : Despotic, Presidential or Parliamentary. Govern¬ 
ments are classified also according to the forms of the executive. 
When the executive power is unreservedly vested in a single individual 
who owes no responsibility to any body, the government is despotic as 
in monarchies like Afghanistan. Sometimes the real executive power 
is vested in a.single individual elected In the people or their represen- 
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tativcs for a slated period; such a government is democratic and of 
the presidential type, as in the United States of America. The President 
of the U. S. A. is the sole executive, but he is bound to observe the 
constitution. In England, France, Indian Republic, the British Domi¬ 
nions Ireland, etc., the executive is called cabinet. It consists of several 
persons owing joint responsibility to the legislature, generally to the 
lower house. Such a government is called parliamentary form of 
government or cabinet government. It remains in office as long as it 

enjoys the confidence of the popular chamber. 

Principles of the Cabinet System, Parliamentary lorm ol 
government, i.e., the cabinet system, is perhaps the most important 
contribution ofGrcat Britain to practical democracy. How it began and 
evolved is discussed later. There are definite principles on winch the 
cabinet system works. The nominal executive is still the King in 
England, or the head of the stale in any other parliamentary system, 
but the real executive power is exercised by thecabinel. The principles 
on which the Cabinet System works are: Firstly, there should be 
. definite political parties in the legislature and the executive should be 
formed by the party which is itself in majority in the legislature or can 
command the support of the majority of members. Secondly, the 
exercise of the executive power is vested in a comparatively small 
body of officials called cabinet members, responsible to the popular 
chamber, though a few of them may belong to the upper chamber if 

there is a bicameral legislature. The cabinet frames,he poltcy ofad¬ 
ministration, guides the legislature and places before .1 the budget 
for approval. The cabinet is but a small body ms.de the ministry 
which includes all those officials, ministers, parliamentary secretaries 
and under-secretaries, etc., all of whom resign ofin e when the cabinet 
lenders its resign*,ion. In the cabinet, the chief monster, generally 
called Prime Minister or Premier, is the leading figure. He not only- 
forms the cabinet but also guides its general policy and distributes 
por,folios among the ministers. An individual mimslcr may resign 
office by tendering his resignation to the Premier, but when the la,ter 
resigns, the whole ministry is considered to have resigned He ,s the 
leader or the popular chamber where he defends the policy ol Ins 
cabinet and answers cril icisms. I lordly, the cabinet con, mues to office 
as long as it commands the confidence of the popular chamber and 
must resign if the t humb .-r passes a vote of no-confidcnce or rejects 
any important scheme, or disapproves of any men a tre, sponso red by 
the cabinet. In case the cabinet thinks I 

FOR 
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view of the legislature, is likely to meet with the approval of the elec¬ 
torate it may desire dissolution of the house and seek general elections 
to appeal to the country. If the country returns the party of the cabinet 
in majority, the cabinet continues, otherwise it resigns and the Opposi¬ 
tion Party then forms the government. This is the real essence of the 
Parliamentary System of Government. Fourthly, all members of the 
ministry must be drawn from the majority party or the party that is 
called upon to assume the responsibility of government and the reins 
of office. This secures the continuance of a homogeneous policy in 
administration. But if there are more than two political parties in the 
popular chamber, none of which is in majority, the leader of an in¬ 
fluential party is asked to form the government. He might choose all 
his colleagues from his own party and assume the responsibility of 
administration relying upon the support of some other party or parties 
in the legislature, or he might take into his cabinet a few ministers from 
other political parties to form what is called ‘a coalition cabinet." The 
polic y of a coalition cabinet naturally involves a compromise between 
the principles of the parlies forming the coalition. And this means a 
weak cabinet which is often in fear of break-up as in fi ance. 

Merits of Parliamentary Form of Government. There are 
important merits of the parliamentary form of government. In the 


first place, it necessitates the formation of distinct political parties 
with clearly drawn up programmes and policies which they place be¬ 
fore the electorate for its approval. Electioneering on party lines is an 
important mode of imparting political education because the citizens, 
who are the ultimate masters in a democracy, become wide awake! 
In the second place, the system enables the adoption and continuance 
°f a definite policy in administration, known and knowablc, which 
is vital to the genera! welfare of the state. In the third place, it ensures 
healthy cri'icisin of measures prejudicial to public welfare, for the 
opposition i i the legislature acts as (he watch-dog of democracy and 
by being ever vigilant in trying to find loop-holes in the administra¬ 
tion .nd expose them to public view, it prevents the government, i.e. 
the p• . «y m office, from sleeping over its election promises or treading 
a pa . which is not in the best interests of the people. And lastly, in 
the loin ih place, it prevents hasty legislation by providing wide and 
extensive popular discussion not only in the legislature itself but also in 
the press and on the platform outside the house. 

Party system, a necessity in a democratic state. The neccs- 
S,ly a ,,< al,hy pan > s > su ‘™ for working parliamentary democracies 
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can hardly be over-emphasised. Even in states with irremovable 
executives but democratic institutions, the system is no less useful, for 
as Bryce remarks: ‘Though the professed reason for the existence of a 
party is the promotion of a particular set of doctrines and ideas, it has 
a concrete side as well as a set of abstract doctrines’. It works on the 
basis of Sympathy, Imitation, Competition and Pugnacity. The 
members of a party are held together by a bond of mutual apprecia¬ 
tion of feelings and community of purpose and arc pi evented from 
breaking with each other by the rules of party discipline, l'he liveli¬ 
ness created by discovering means to combat the antagonists and 
outgeneral them in the public life leads to a strange feeling of pleasure. 

The party system crystallizes principles and opinions which keep the 
nation’s mind alive to the requirements of the time. for. So few 
people think seriously and steadily upon any subject outside the range 
of their own business interests that public opinion might be vague and 
ineffective if the party searchlights were not constantly turned on 
It creates a concrete plan of action out of a hopeless confusion and 
chaos of ideas of the multitudes of voters. Though each party presents 
its own side of the case and tries to conceal the strong points of the 
other, the public undoubtedly learns something about the actual con¬ 
ditions and problems of the state. 

The formation of political panic, in each state is largely cond.l.oncd 
by its own traditions, customs and political problems. I hese will he 

discussed later at appropriate places. 

The Civil Service in a State. While the party system corrects the 
efforts of the executive and keeps it alert in the discharge of the res¬ 
ponsibility ofgovernmc.il, the Civil Service winch .s the extended arm 
of the executive, conducts the actual administration in accordance 
with the principles or the parly in office. It consists of a huge army 
of officials of different grades, recruited largely on a permanent bans. 
The officials are expected to possess abilities necessary for the conduct 
of their respective particular duties. The large volume ol functions of 
the state impel the government to maintain such a service winch ts 
distinguishable from the real cabinet arm by the permanent nature ol 
the former whose personnel does not change will, the change m the 
ministry. The party may come into office or go out of n, but the per¬ 
manent civil servants continue to function. Without crtt.e.s.ng the 
policy of the party in office, they are required to carry out ns orders 
and instructions impartially. The civil servants are permanent servants 
and at the same time direct governors. Therefore, >t ts upon then 
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character and ability that the actual administration depends, for the 
policy of the executive, may be to promote the best interests of the 
citizens, but unless the vast organisation of civil servants loyally co¬ 
operates in putting into practice the details of the policy, the desired 
results cannot be achieved. 

The Judiciary in a State is the Third Organ of Government. 

The third organ of government is the Judiciary. As soon as men 
organised themselves into society, the possibility of disputes and 
quarrels between themselves, or between them and their rulers became 
clear. How to settle these differences and disputes became an impor¬ 
tant problem for the state. No government can work merely by enact¬ 
ing laws and appointing officials to conduct the administration. It 
must also see to it that the laws arc enforced, that breach of law is 
punished, that citizens can seek justice in the exercise of their rights 
and the discharge of their obligations. This work is entrusted to the 
judicial arm of the government. 


Principles on which a judiciary works. The organisation, 
functions and principles of working of the judiciary in a state are 
determined either by the legislature and the executive in co-operation 
with each other, or are enumerated in the constitution itself. There 


are certain general principles upon which the judicial system of a 
modern state works. Imparting of justice being the chief function of 
the judiciary, the foremost essential principle is the impartiality in its 
working. Justice implies giving to each citizen liis or her due. This is 


possible only when 
impartially without 


in the actual administering of laws justice is done 
fear of or favour for any one. Three conditions 


seem requisite to secure this impartiality. Firstly, the judges ought to 
be secure in their offices if they are to act fearlessly and without favour. 
1 hey can hold the balances even between the disputants if they are 
convinced that their judgments would not, even if they offend the high 
and the mighty in the state, drive them out of office. This necessitates 
permanence of tenure and independence of executive control. Unless 
the executive is prevented from interfering with the administration of 
justice, the lurking suspicion in the minds of judges about their work¬ 
ing unmolested will not disappear. Moreover, the judges must get 
adequate salaries to keep them above all temptations. Where the 
judiciary is corrupt and open to bribery there is no impartial jus ice. 
Money makes the conscience melt and judges being ordinary human 
beings are not tree from the weakness. The chances of corruption 
and bribery can be minimised and even completely removed by a 
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system of remuneration which prevents all encroachment on their 
integrity. Secondly, the judges must be fully conversant with the 
law they have to administer. This is generally secured by prescrib¬ 
ing high legal qualifications as a necessary condition for entry into 
judicial service. Thirdly, the system of justice, to be really impartial, 
must be within easv reach of every class of citizens, poor or rich and 
irrespective of their creed or race or any other artificial distinctions. 
This means the institution of graded courts, small judicial fees and 
provision for supplving free legal aid to poor litigants by the state. 
Prohibitive expenses in seeking justice prevent the poorer classes 
from seeking redress in courts of law. This perpetuates a sense of 
insecurity against the rich who by their longer pursestrings can 
defeat the real purpose of justice and judical courts. There should 
be courts of different grades will, the highest appellate court at the 
apex, so that in case a litigant is dissatisfied with the judgment ,n a 
lower court he may appeal to the next higher one Whatever may 
be the method of recruitment of judges, then mfalhb.hly cannot 
be guaranteed. Hence the necessity of providing appeals to higher 

Judiciary as the guarantor and protector of the r.ghts of 
citizens. The judiciary is also the protector of.lie rights of citizens. 
By issuing injunctions it can compel the executive to refratn from doing 
a particular thing likely to encroach upon the rights of ettzens or to 
do a particular tiling which it must do to secure those rights. Law 
merely ordains, it is justice that really secures rights. Freedom of 

speech, of association and of faith, however emphatically they may have 

been declared in the constitution, are meaningless terms unless the 
judiciary helps the citizens to enjoy them in life. Security of person 
and property, the right to vote and participate in the activities of tin- 
state, all these and similar other rights are protected by a well-organ,s- 
cd judicial system. A state that denies to the citizens their due against 
itself forfeits its claim to be called civilised. Plutarch aptly remarks: 
‘Nothing becomes a king so much as the distribution ol justice. 

justice is the rightful sovereign of the world’. 

The judiciarv, therefore, manned by persons of unimpeachable 
character, unmoved by fear or favour, undaunted by the frowns of 
the administrates, creates by its judgments conditions of liberty and 

freedom which create a sense of security in the minds of the citizens. 

All modern constitutions, therefore, provide a judical system winch 
brings cl,cap and speedy administration ofjust.ee within easy reach ol 
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all classes of citizens. There are, no doubt, differences in judicial 
systems of different states, but they relate more to the details of 
working than to the general principles on which they are founded. 
In federal states the judiciary occupies a peculiarly important position, 
as already discussed. 1 

Prior, in Conversation , 29 thus sings the praises of justice: 

Strict justice is the sovereign guide 
That o'er our actions should preside. 

This queen of virtues is confessed 
To regulate and hind the rest. 

Thrice happy if you once can find 
Her equal balance poise your mind: 

All different graces soon will enter 
Like lines concurrent to their centre. 


Functions which the State should perform. If the state was 

organised to make life possible, it is continued to make it happy. For 
that purpose, it has a certain definite objective and this involves per¬ 
forming of certain functions. What ends should the state have and what 
specific 1 line! ions should it perform? These are questions which have 
been answered by political thinkers in all ages, according to the needs of 

society, the circumstances and environments in which the discussion 

arose and the attitude with which they were considering the purpose 
ol political societies. In allclimes and ages political thinkers have pro- 
loundly influenced the course of events instates and thus paved the 
way for revolutions and changes in governments. That explains why 
diflerem states have dillerent conceptions of their duties, and, there¬ 
fore. perform a variety < f functions. They have had their peculiar 
origins and trnd'tions; circumstances moulded them into so many 
forms; necc ity. 'merest or even caprice of individual personalities 
variously ge >< d them. I he undertakings and activities of govern¬ 
ment ' hen. mirror ihe principles in operation and the objectives in 
view. A hat function* a government should perform must be deter¬ 
mine '>y whnl lhat government is; what government is must, in its 

turn, ctermine what it ought to be. 

Classification of Functions into Obligatory and Optional. 

he multiplicity of functions which governments perform enables a 
classification based on the nature and extent of those functions. There 
arc some functions which every government has to perform, if not for 


• Ante, pf>. 27-30. 
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any other purpose, at least to justify its existence or to continue to 
govern. President Wilson of America classified functions of govern¬ 
ment into two groups, viz-, obligatory and optional, or Constituent and 
Minislrant. The obligatory functions include the protection of life, 
liberty and property, together with all other functions that arc neces¬ 
sary to the civic organisation ofsocicty. These functions are so essential 
that even the strictest laissez fairc view would not deny them to the 
state. The protection so needed compels the state to maintain law and 
order. Other functions that fall into this category are: the fixing of 
legal relations between husband and wife and between parents and 
children ; regulation of the holding, transmission and interchange of 
property; determination of liability for debt or crime, that is, prescrip¬ 
tion of penalty and punishment; enforcement of contracts between 
citizens; settlement of civil disputes between individuals: determina¬ 
tion of political duties and privileges; dealings with foreign states. 

The optional or minislrant functions which states perform are 
generally these; regulation of trade and industry, including coinage 
and currency; establishment of standards of weights and measures, 

etc.; regulation of labour, including the fixation of wages, hours of 
work, etc.; maintenance of means of transport and communications 
like railways, roads, post, telegraph and telephone systems; education; 
care of the poor and the imbecile ; development of agriculture, industry 
and other economic projects. 

The old conception of functions of state. In olden days, the 

conception of the functions of the state was so narrow and restricted 
that the state was hardly more than a magnified police body perform¬ 
ing negative duties like not allowing molestation, theft, disorder, etc. 
Such a conception passed through changes till it yielded place to an 

entirely different one in the modern times. 

Modern conception of functions of government. Modern 
governments perform, apart from the negative functions, a large 
variety of positive functions in return for allegiance of the citizens. 
The modern citizen has, vis-a-vis the government of his state, social, 
economic and political rights which the government must secure and 
protect. The industrial revolution, i. e„ the great economic change- 
brought about by the machine age, has profoundly changed the nature 
and extent of governmental activities. These have been further widened 
by the growing conception of internationalism which has madesattes 
more and more interdependent on each other. The oft-repeated con¬ 
ception of the individualists, viz., that government is the best which 
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governs the least, has in the face of growing socialistic tendencies, 
yielded place to omniparous powers of government. Modern govern¬ 
ments have now begun to interfere with the minutest details of a 
citizen’s life, even prescribing for him what to read, what to cat and 
how much to eat, what profession to follow, how to marry and how to 
divorce. The greatest inroad on citizen’s liberty by the government 
has been in the economic field. On the one hand, governments in capi¬ 
talistic countries are backing large-scale industries owned by private 
individuals by various laws favouring them; on the other, in socialist 
states there arc definite attempts to bring all productive schemes under 
state control, leaving the individual little scope to disturb the eco¬ 
nomic structure of society. Even in states like the U. S. A., where the 
federal constitution delimits the powers of the central government, the 
essence of Roosevelt ism, as contained in the National Recovery Act, 
or the later modification of Neutrality Act, was to promote economic 
welfare of the poorer classes. 

Modern governments are daily enacting laws to increase their activi¬ 
ties and curbing the unrestricted liberty of the citizen in order to 
make him happier. And in no other place is this more significant than 
in the economic field because of its touching the daily life of the citizen 
more intimately than any other governmental activity. The govern¬ 
ments of Fascist Italy, Nazi Germany and Soviet Russia, had conti¬ 
nuously been widening their control over the economic aspect of human 
life more than any other government. This is in strange contrast with 
what governments were permitted to do before the rise of socialist and 
fascist states which are based on an entirely new conception. 

Is this freedom or liberty ? J. R. Lowell answers the question thus : 

It V are notfree : doth Freedom then consist 
In musing wi.h our faces towards the past. 

It '/life petty cares and crawling interests twist 
7 heir spider threads about us, which at last 
Grow strong as iron chains , to cramp and bind 
Informal narrowness heart, soul and mind? 

Freedom is recreated year by year, 

In hearts wide open on the Godward side, 

In soul calm-cadtnccd as the whirling sphere. 

In minds that sway the future like a tide. 

If such freedom is the end, governments ought to be restricted to 
those functions only which, while bringing the greatest happiness to 
the greatest number, do not take away from the individual his per- 
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sonal freedom to think freely, speak freely and follow the vocation ol 
his choice. Restraints are necessary to safeguard liberty, but they 
should not cripple individual initiative and freedom. 

In the existing circumstances of the world marked by a conflict of 
ideologies and an urge to convert all states to a single conception of 
life, communistic or fascist, even democracies have been forced to 
encroach more and more on the civ il liberties of their citizens. 1 here 
seems, therefore, little or no hope of restricting the scope of state inter¬ 
ference with the life of the individual. On the other hand, in totali¬ 
tarian states, state activity is so widening its sphere as to prescribe 
even minute details of social and economic life. Vcrilv it is a paradox 
to find restrictions on freedom for the enlargement of freedom and 
all states arc forced to increase their lunciions. 
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Hrilons ami Romans, Saxons and then Danes, 

So many conquerors have taken it, 

1 seldom marvel any land is left. 

Vet oak trees grow, and daisies star the grass. 

And blivsfn! birds sing, blithely as of yore; 

Sheep Meatcth, and mild-wed caul** chew 
Their peaceful cud. Men waggon up the hay 
And ear the soil and breed tin; olden way, 

As if tlur conquerors have never passed. 

—JAMES F. WRIGHT 

♦ * * 


Many person, in whom familiar its has hretl contempt, 
may think it a trivial observation that the Ihilish Consti¬ 
tution, if not (as sonic % all it) a holy tiling, is a thing 
unique* and remarkable. A series of undersigned changes 
brought it to bitch a condition, that satisfaction and impati¬ 
ent r, the two great sources of political conduct, were both 
reasonably gratified under it. For this condition it became, 
not mriaj»! h• r*uallv. but literally, tin' e nvy of she* world, and 
tin* world look on all sides to mpv ing it. 


SIR III.NHV MAINE 



EVOLUTION Ol' THE ENGLISH CONST 11 U I ION 


The British Empire is held tocher 
Monarchy, which is none other that, i , old Lons - 
Monarchy of England, .named to the 
Scotland and extended to embrace new niltom overseas. 

Us constitutional character no. to any angle ten «• 
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• IT "i* n A 11 was about the middle ol the hlth 
Anglo-Saxons England. j ulo , win. had come to help ihe 

century that the Angles, Saxons a J ,, Urilaiu _ - l hcsc 

Britons against the Piets and Scots, scu.u 

newcomers changed the form and • . a 

which were a cur.ous admtx.uteo ^ ^ conqucl ors. all 
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. . J,, , , 1 , tlu* English into close relationship willi tile 

Christian Church brought the L ^ rc§u Uic their own 

European political society an 1 > ® . , , ‘•l'rom 

political asscmbl.es on the 1 alllJllcc witU the state and 

the first the church enteicd in.o 
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while paying respectful deference to the Roman See, grew up with a 
distinctly marked national character’. During this period of Hep¬ 
tarchy there were a number of petty kings all over the land. The great 
historian Bede mentions seven of them, but the three kingdoms of 
Wessex, Mercia and Northumbria were predominant. King Egbert 
of Wessex compelled the other kingdoms to accept his sway and 
assumed the title of ‘King of the West Saxons’. Christianity, which 
acted as a unifying force within each individual kingdom by support¬ 
ing the centralisation of power under the monarchy, did not supply 
any motive towards national unity until, in the face of a common 
heathen danger, it brought the rival peoples together. English unity 
was largely the result of the well-disguised blessing of Danish invasion 
from the north which began about 793, but became very serious only 
fifty years later. 

Alfred unifies England. The real crisis of the Danish invasion 
came in 871, the year Alfred, the fourth grandson of Egbert, became 
King of Wessex. In 878. Alfred won a decisive victorv at the battle of 
Ethandon and compelled the Danish leader Gut brum to sign the 
Treaty of Wedmore which while recognising Danish sovereignty over 
northern Britain secured the integrity of Wessex. Alfred then directed 
his attention to consolidating the power of Wessex. He strengthened 
the army, started a navy, reformed the laws and encouraged learning 
and patriotism. 

British Institutions before the Norman Conquest. The land 

belonged to the king who was the centre of society. He had divided it 
among earls and thegns on feudal principles. The monarchy was held 
bv heredity, but on the death of a king tlie ablest of his sons or some 
other member of tlie royal family was elected ns his successor and not 
necessarily the eldest son. The king derived his revenues largely 
from his large estates and a portion of the fines and forfeitures 
imposed by local c ourts. Though the king was not vet the fountain 
of justice—for there were local cour'softhe feudal lords and tenants- 


in-chief—hrs justice was slowly superseding that of the latter. 

The Witenagemot: Its composition and functions. The king, 

however, did not exercise unlimited power over his subjects. The 
Witenagemot exercised large powers and thus placed great restric¬ 
tions upon the king’s authority. This body may well be considered 
‘the supreme council of the nation’. I t was generally attended by every 
freeman. It was, no doubt, an aristocratic body consisting of ‘the 
king, the ealdorinen or governors of shires, the king’s theons the 
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bishops, abbots and generally the principles and sapienles . 1 he latter 
term meant ‘whan’ or ‘wise men’ which was the t.tle given to those 
who attended its meetings and that is also why it was called \\ ite- 
nagemot or assembly of the ‘wise men’. Its powers were quite 
extensive. ‘It could depose the king ; it elected the king ; it had a direct 
shape in the general administration. In conjunction with the king, 
the witan enacted laws and levied taxes for the publ.c service; made 
alliances and treaties of peace ; raised land and sea forces when occa¬ 
sion demanded, sanctioned royal grants of bookland, appointed and 
deposed the bishops, ealdormen of shires and other great officers of 
church and state ; adjudged the lands of offenders and tn.es.a es 
dying without heirs to be forfeit to the king; and authorised the 
enforcement of ecclesiastical decrees. Lastly, the whan acted from 
time to time as a supreme court of justice both evil and criminal 
cases’.' It was, in short, modern Parliament in embryo. Though the 
powers of the witan were large and extensive, they were not always 
exercised. It all depended upon the character and personally of the 

king. , , , 

The country was divided into villages, each village bearing the 

name of the family that had established it. A group of hundred 

villages or so formed the next higher administrative area called the 

Hundred. A number of Hundreds formed the shire which was the 

largest administrative subdivision of tlu kingdom. 

There is a considerable difference of opinion among historians 
regarding the exact powers and composition of the bodies and func¬ 
tionaries of the administrative areas. In the shire, the ugicst o ici r 

of the king was the Ealdorman appointed by the king. He was 
generally a member or relation ol the ioya ami > an exeicisc 
military and civil powers. He presided over the shirc-moot the appel¬ 
late court for the shire, which was convened by the sheriff {an elected 
officer of the shire) and consisted of, besides the ealdorman, the 

bishop, lords of lands, all public officers, the parish priests and a few 

representative men. . . . . , . . , , 

The Hundred was a sub-division of die since and had its local 

court called the Hundred moot which was presided over by the shell 

or his deputy and consisted of a number ofjudgcs numbering '"clve 

or a multiple of twelve. It exercised civil and criminal jurisdiction as 

an original court. 


‘ Ibid, p. 27. 



72 


MODERN GOVERNMENTS 


England under the Normans. The battle of Hastings (1066) 
marked a turning point in the constitutional history of England. 
William I, the Duke of Normandy, defeated the English King Harold 
and ascended the English throne as the first Norman ‘King of the Eng¬ 
lish’. At the time of his coronation he took the ancient coronation oath. 
He followed the old laws of England and tried to govern as a cons¬ 
titutional King. He forfeited the land of the barons who had fought 
against him and divided it among the Norman nobles who had helped 
him, on promise of their rendering military aid in times of need. The 
barons were obliged to take oath of allegiance to the king and seek 
justice in his courts. The spiritual courts were separated from the 
civil courts, but supremacy of the state over the church was preserved 
by laying down that no pope could be acknowledged nor any papal 
orders received without the king’s permission, that the decisions and 
decrees of the national synods were not binding unless confirmed by 
the king, and, finally, that no barons or government officers could be 
excommunicated without the king’s permission. 

The rise of a new class of barons in the time of the conqueror pre¬ 
sented serious problems, later, to William II who put down two 
insurrections of the barons with the help of the English. It was during 
the time of Henry I that the first Norman charter of English liberties 
was granted by the king. The charter was subsequently reissued by 
the later Norman kings as well as by Henry II who founded the 
Angevin or Planlagenet dynasty in which the rule of Kingjohn is 
considered to be the most important period of English liberty. 

Magna Carta of English Liberties, 1215, A. D. During the 
reign ot John, the barons and clergy who were the leaders of the 


realm rose into revolt. They conspired together to force the king to 
grant the Great Charter whose provisions reflected the distrust of the 
king in all classes of people. He had quarrelled with the nobles as well 
as the papacy. The Magna Carta is considered to be the first of the 
three great charters, the other two being the Petition of Right and 
the Bill of Rights, which according to Chatham, constitute ‘the Bible 
ol the English constitution’. Examined carefully, it will be seen that 
the Magna Carta is merely ‘restorative’ as it simply reduces to writing 
the rights and liberties enjoyed before 1215. Besides the Preamble, it 


contains <33 other clauses which are set without any clear plan. Firstly, 
it reiterates ihc feudal obligations and restricts the demands of the king 
against the barons. Secondly, it simplifies the judicial system by dec¬ 
laring that (j) the common Pleas shall be held in fixed places, (ii) the 
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earls and barons shall not be amerced but by their own peers and 
according to the degree of the offence, (in) no shenfl, constable, coroner, 
or bailiff of the king shall hold pleas of die crown, (w) no freeman 
shall lose his court, (a) no bailiff shall give his decision without hearing 
credible witnesses, (raj only persons well versed in law shall be ap¬ 
pointed as justices, sheriffs and bailiffs, etc. Thirdly, it defined the 
fundamental principles or the constitution. No scutage or aid could be 
imposed except in the three cases specified in the charter. To convene 
the witan individual summons would be issued to archbishops, bishops, 
abbots, earls and greater barons, while tenants-in-chief would be sum¬ 
moned by a writ issued to die sheriff of each slure. justice would 
neither be sold nor denied to any one. Fourthly, the rights of cues 
and boroughs were reiterated and retain commercial rights were 
defined. And fifthly, restrictions on the king's exactions were sped,- 

cally laid down. . , . , .... 

This charter, though i. largely related to the rights and liberties 

of the higher classes, was confirmed six times by Henry III. three 

times by Edward I, fourteen times by Edward III, six tones by 

Richard II, six times by Henrv IV and once each by lien,v\ and 

Henry VI. This clearlv drmo.,si rates the importance winch people 

particularly the barons and the . h-rgy. attached to it as the bulwark 

of llicir rights and liberties. 

English Constitution Under the Angevins. The Magna Carta 
opened the way for the people ... demand more and more freedom 
from the king's autocratic rule. The reign of Henry Ill .< therefore, 
noted for far-reaching changes in the constitutional position of the king. 
Henry III had ascended the throne as a minor ; the council that had been 
set up to rule England during his mino.ity contrived to tnrrease its 
influence, so that when became of age he had to seek its adv.ee. By 
this lime the council had come to he known as the Privy Council. Later on. 
Henry’s foreign favourites gradually increased .heir power. As an 
unavoidable result of this, great dissatisfaction and disorder spread ... 

the country. . . 

Provisions of Oxford, 1258. In 1258 mailers reached a crisis 

when .he barons called a great council, die ‘Mad Parhamc, at 
Oxford to draw up articles containing their demands and known as 
the Provisions of Oxford. The revolting attitude of the barons forced the 
king to accept these provisions as the basts of future administration. Ac ; 

cording lo lliis new sehe.ne aeon... il-f fifteen,composed of bishops and 

barons, was appointed lo advise the king in the admin.s.rat.vc work. 



74 


MODERN GOVERNMENTS 


Every three years, Parliament was to be summoned to which besides 
these fifteen members twelve more representatives of the barons and 
twelve nominees of the king were to be added. This gave the nobles a 
voice in the government, but the common people were still unrepre¬ 
sented. 

Simon de Montfort becomes leader of Barons. Though at 

first willing to accept the advice of this enlarged body, Henry openly 
refused in 1261 to abide by the Provisions of Oxford. The barons 
accepted the challenge; civil war broke out and after suffering defeat 
in the battle of Lewes, on May 14, 1264, the King and his son Edward, 
surrendered. At this lime Simon de Montfort had become the acknow¬ 
ledged leader of the barons against the king. He has often been 
acclaimed as the leader of the common people. Pic is termed ‘the 
founder of representative government’ by Guizot, the French historian, 
while Pauli, his German biographer, calls Simon ‘the father of the 
House ol Commons’. The truth is that he is neither, as may be seen 
lrom historical evidence. Montfort was a Norman adventurer, a 
picturesque but mottled one, who owed his early advancement to the 
iavour ol his brother-in-law, /. r., Henry III, and displayed no predi 
lections in favour ol popular representation until the latter seemed to 
lit the exigencies of his own cause. It so happpened. however, that his 
own interests coincided for the moment with lundaniental drift in 
English constitutional development. The towns were growing in 
population and wealth. Parliament could not for ever continue to 


ignore them. Representation was bound to come. Simon merely made 
a premature gesture in the direction of according it. 

Simon’s Parliaments of 1264 and 1265. To give political battle 
to die king what Simon did was to summon the parliament in 1264, 
inviting to it lour representatives of each county, besides those of the 
ecclesiastic? and barons who were till then entitled. This parliament 
decided to entrust the government of the country to a committee of 
nine members with Simon ns its head. In 1265, Simon again sum¬ 
moned parliament to which he invited not only the knights of the shire 
biu also representatives from all big cities and boroughs. This was 
undoubtedly the first step towards the establishment of democratic 
government in England and for this the credit goes to Simon. 

Constitutional Reforms of Edward I. Edward I succeeded his 
father Henry III m 1274. f I is parliaments introduced manv constitu¬ 
tional .do.ms. The First Statute of Westminster was passed in 1975 
winch fixed the land tax and provided for free elections to parliament! 
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In 1278 the Statute of Gloucester was passed to asccrtam the title or 
authority by which the barons held their land and resulted in tight¬ 
ening the king’s control over the barons. The Statute of Mortmain , 
1279 curtailed the power of the bishops to compel dying people to 
endow their lands in favour of the Church. The Second Statute of 
Westminster , 1285, made succession to a freeman = land hereditary by 
settling it on his eldest son. The Statute of Winchester, 1285 provided 
for the defence of the country and for police of the towns and parishes. 
According to other reforms, the Courts of Chancery and King s Bench 

were to follow the person of » lie king. 

The Great Parliament of 1295. The most important const.tu- 
tional reform of Edward I was the summoning of the Great Parliament of 
1295 , to which the representatives of all the three estates of England, 

Bishops, Lords and Commons, were invited There was not a 

borough left that did not send a representative This parliament was, 

therefore, named the First Coinfih te and Moilel Parliament 

Hundred Years’ War and Parliament 1 he outbreak of the 

Hundred Years’ war in 1338, led to important constitutional changes. 

Till then the three estates in parliament used to sit confer and vote 

together in the same room, though the barons usually carried the.r 

... . it „c ir.fl the clergv occupied a separate room 

own will. Later, the barons and uu 

for their deliberations and thus lai.l the foundation of the House ol 
Lords, leaving the representatives of the counties and boroughs to 
form a separate chamber, the House of Commons. By the end of 
Edward Ill’s reign, in 1377, the bifurcation of parliament into two 
Houses was completed, the upper house representing the feudal ele¬ 
ments and the lower the nun-feudal class. At fust the meetings of 

parliament were irregular, but in 1330 it was enacle t l.il - par la 

ment shall be holden every year once and more often ,f need be , and 
this was reiterated in 1302 with the declaration of specific purposes 
of the meeting thus: For redress of divers mischiefs and grievances 
which daily happen a parliament shall be holden every year To¬ 
wards the close of Edward Ill's reign, the lower house succeeded m 

i i 4 f Mi-iirlit riz. II) taxation wuhoul its consent was 

establishing its three-tola i igni, * / 

illegal, (ii) concurrence of both houses in legislation was necessary, and 
(Hi) the Commons had the right to inquire into the abuses ol adminis¬ 
tration and amend the same. It was the ex.genc.es of the war that 
had forced the kings, who were hard pressed for money, to snecu.nl 

to paliamentary control over finances and legislation. I he centre of 
gravity in parliament had decidedly begun to shift from the Lords 
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to tHt* Commons. 

The Evolution of the Judiciary in England under Normans 

and Angevins. The evolution of the judicial system under the 
Normans and Angevins affords interesting study. The king was at 
the head of the whole administrative system including the judiciary. 
In the beginning the king himself attended the courts and dispensed 
justice, but the heavy responsibility of administrating his French 
domains necessitated his presence on the continent for long periods. 
Therefore, for the period of his absence from England, the king appoint¬ 
ed his chief minister, the justiciar , as supreme administrator of law 
and finance. Edward I dispensed with the office of the justiciar and 
transferred the duties so far performed by the justiciar to the Chan¬ 
cellor, an office created by Edward the Confessor. In this way began the 
imparling of justice by the Chancellor. 

Apart from the justiciar and later the Chancellor, there was an 
important body, the Curia Ilcgis, which performed judicial functions. 
At first it was called Great Council of the Realm, with a small body of 
offic ials called the curia which performed all the judicial functions 
which, later on, were distributed between the King’s Bench, the Court 
ol'Cnmmon Pleas and the Court of Exchequer. The last of these was 
concerned with cases dealing with taxation and finances. The civil 
disputes were placed under the Court of Common Pleas while all other 
business was confined to the Court of King’s Bench. This division was 
effected towards the close of the reign of Henry III. 

In the time of Henry I, some of the judges of the Curia Regis were 
required logo from county to county to collect revenue, decide dis¬ 
putes and punish offenders. These were the Itinerant Judges. Henry 
II divided tin l 1 7 (* j the whole kingdom into six circuits, each of which 
was placed under three itinerant judges who thus formed the circuit 
court which became the link ‘between the Curia Regis and the Shire- 
moot. between royal and popular justice, between the old system and 
the new’. Henry II also introduced the system of trial by jury in crimi¬ 
nal eases. It was extended, later, to civil cases as well. The jurors 
were at first sworn witnesses who were expected to tender (on oath) 
evidence in a ease giving out true and full facts. 

o o 

W hile this evolution of the judicial system was taking place, the 
King’s Great Council, later called the Continual Council (Magnum 
Concilium), continued to exercise its extraordinary jurisdiction. 
Though in theory the court consisted of all the barons, the clergy and 
the commons who formed the three elements of the Council (the 



EVOLUTION OF 


HIE ENGLISH CONSTITUTION 


/ / 


predecessor of parliament), the commons really took no part in the 
work of lire Council. "" I-“ ; 

sssfcsaaw s--— 

Privy Council. , h . W ,„ of rlr. Ro.o*. .. 'f 

„,,“""ofwl“i",.r„.. in England fill rboooil.r.al. of^flr. 

* ' . . . ... The* nowerof the barons wh^were 

rhanffes took place in the countrv . l I . 

r a a \ t Jin the Yorkists and the Lancastrians was shattered and. 
d.vtded between the V wilh thc king was gone. The great 

therefore their too Q[rc<it nuni ...• 

sufferings occasioned by the wars impoverished the people who w.lhng- 

sulterings oeca. _ nc cxtra ordinarily large powers to res- 

V allowcd He " ry ‘ accC ssion of Henrv VII was accepted by 

tore peace and order. Thc accession 

».- 

Henry VII and aonry rjl E '^if’l 

power; and llicy succeeded . > « .1 T'inli>r 

Parliament still continued to ~ ' ' » . f lections to 

. • CAn cnotism Thcv manoeuvred the <uetionsio 

despots as an engine of despot i. m . wiU an( i ,h„s raised 

Parliament of persons subservient to their own w n 

taxes to enrich their treasury. They established the Com t of S'a 

power. The quarrel which He 1 , hc ,. sla hlishme„t of 

the question of his wife scn\ ore > . . il . n ,| ( ,i 1 t | u * 

the Anglican Church over which the king . tnllucnre On ugh he 

Cardinals was very great. The rchg.ous dtspu.es and P - ‘ _ 

« • i rpdw.d \’I and Marv, and the clcvci p<*ln \ adopt 

during the reigns of Edwa.dN a ” bc(wccll ,i,c C.uhnlics and 

ed by Queen Elizabeth to hold a * * Rm-iiss ince 

the Protestants, direc.lv increased the royal power. I he 
produced far-reaching iesuUs. England became a naval « > 
commerce increased; thc trading compan.es that were form d u ,d r 
royal charters increased the prosperity of the masses who g. u 
think of their rights ei— 'be sovereign. The „de " 
demand for popular rights against the grow.ngdcspousm ol In 1 > 

was stemmed, very successfully, by Queen Elir.abeth who „e. ted he, 
ministers like children as if they knew little of strategy and politics. 
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Constitutional Changes during the Stuart period. With the 
accession of James I to the throne of England in 1603, began the rule 
of the Stuarts whose theory of kingship and policy of government 
precipitated, at least twice, grave crises resulting in constitutional 
changes of a far-reaching character. James I propounded his theory of 
divine right of kingship, which consisted of four propositions, viz (t) 
that the kings derived their ruling power directly from God, (ii) that 
the authority of the kings was absolute and unlimited, (Hi) that 
resistance to the king was unlawful under every circumstance and ( iv) 
that kingship was hereditary descending to the eldest male line of a 
monarch. Because of these views, James I came into direct conflict 
with his parliaments. The crisis was quickened by the religious policy 
of the king who refused any liberty to the Roman Catholics, as the 
latter exalted the authority of the Pope as against that of the king. The 
Puritans were also dissatisfied with the king’s policy. Therefore, when 
his first parliament met. the discontented clement succeeded in mak¬ 
ing the Commons demand of the king recognition of popular rights 
including the right of the Commons alone to sanction taxation. James I, 
while outwardly pretending to respect the privileges of the Commons, 
was planning to free himself from their bondage and from 1611 to 1614 
he ruled without a parliament. When he summoned his second parlia¬ 
ment in 1614, the conflict over ‘redress of grievances before supplies’ 
resulted in its dissolution. Thereafter the king ruled for another six 
years without a parliament. The third parliament, convened in 1621, 
again insisted on recognition of their freedom of speech, immunity 
from arrest and the right to censure the king’s advisers. Thereupon 
the king dissolved the parliament. In 1624, however, the king, then 
in a more conciliatory mood, convened his fourth parliament and 
accepted most of their demands and thus parliamentary prestige and 
power rose higher. 

Charles I and his parliaments. Charles I, the second Stuart 
king, succeeded his father James I in 1625 and like him believed in the 
divine right of kings. He pushed his views of the absolute authority of 
the kings too far and would not recognise the position of parliament 
and the necessity of ruling with its advice. But financial pressure 
forced him to convene parliaments. His second parliament, convened 
in 1626, impeached the king’s adviser, Buckingham. This brought the 
king into direct conflict with this parliament which he dissolved. In 
1628, lie had reluctantly to convene the third parliament under pres¬ 
sure of raising money. But before voting any supplies, the Commons 
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resolved that no taxation without their approval was legal and pro¬ 
tested against the king’s arbitrary rule. 

The Petition of Right, 1628. Basing their ancient rights and 

privileges on the Magna Carta and subsequent charters ol liberty, 
they prepared the Petition of Right containing their demands which 
included, (i) stopping of illegal exactions as already declared in the 
lime of Edward I that ‘no tillage or aid shall be levied by the king or 
his heirs in realm, without the good will and assent of the archbishops, 
bishops, earls, barons, knights, burgesses and other freemen of the 
commonalty of this realm,’ and further clarified by Parliament the 
time of Edward III, that 'it is declared and enacted, that from 

thenceforth no person shall be compelled to make any loans to the king 

against his will, because such loans were against reason and the 
franchise of the land,’ (ii) freedom from arbitrary imprison,nen, as 
declared and enacted in the Magna Carta and re-iterated by 1 arlia- 
ment during the reign of Edward Ill: (Hi) non-apphcat.on ol martial 
law as previously declared in the Magna Carta and by a parliament ol 
Edward III, (in) protection of tile rights and liberties ol die subject 
according to the laws and statutes. This second pillar ol English 
liberties was merely a summary of the rights winch had already been 
recognised by previous kings and contained nothing new I he king 
granted the petition, finding no olliri way to gt l out ol i it ciisls. 
Thereafter parliament granted to the king Tonnage and Poundage lor 
life, but abolished the Ship Money and the Court of Star Chamber and the 
High Commission Court. Secretly, however, Charles I tried to bring up 
the army against parliament and thus re-established lus absolutism. 
On getting knowledge of ibis, parliament drew up the : Grand Remons¬ 
trance containing a dignified assertion ol its rights and privileges ant 
appealed to the king to respect the same. The conflict between the 
king and parliament developed into the Civil War which cos, Charles 

his head and resulted in the establishment of the Commonwealth 

j. . T , r r’m-pmment The House ol Loicls was 

according to the Instrument ol Ooveinme . 

abolished and so was monarchy : the House of Commons was ptirged 
of all royalist elements; England was placed under a new 
state, the Protector of the realm. 

The Restoration of 1660. The Commonwealth lasted for over a 
decade (1649-1660) during which the inadequacy of the administra¬ 
tive machine became apparent. Parliament decided to lestori innnar 
chyand placed Charles II, son of Charles I, on the throne in 1660. 
The new king promised to respect the rights and privileges ol p. 
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ment and his subjects. The most important constitutional gain during 
his reign was the passing of the Habeas Corpus Act , 1679, which secured 
the personal liberty of every citizen by requiring every court, on receipt 
of a complaint in writing, produced on behalf of any person committ¬ 
ed and charged with any crime, to order production of the prisoner 
before the court to stand a regular trial. Like his father, Charles II 
also tried, later, to rule despotically, but parliament did not take any 
drastic step as it was painfully reminded of the Commonwealth period. 

The Glorious Revolution of 1688 and its constitutional 
results. James II succeeded his brother, Charles II, hvith a fixed 
design to make himself an absolute monarch and to subvert the estab¬ 
lished church.* lie exacted illegal customs, increased the army, estab¬ 
lished a new High Commission Court to get judicial decisions in his 
own favour and in 1687 and 1688 issued two Decisions of Indulgence 
which interfered with the powers of the established church. All this 
irritated parliament which invited William of Orange, son-in-law of the 
king, and his wife Mary to come to England and accept the throne. 
On hearing of this, James (led the country ( December 23, 1688). The 
Convention Parliament met on January 22, 1689, and six days later 
passed two resolutions, viz., (1) ‘That King James having endeavoured 
to subvert the constitution of this kingdom by breaking the original 
contract between king and people and by the advice of Jesuits and 
other wicked persons, having violated the fundamental laws and hav¬ 
ing withdrawn himself out of the kingdom, has abdicated the govern¬ 
ment and that the throne is thereby vacant,* (2) ‘That it hath been 
found by experience to be inconsistent with the safety and welfare of 
this protestant kingdom to be governed by a popish prince.* 

The Bill of Rights, the coping stone of the constitutional 
building. Parliament drew up the Declaration of Right reciting the 
illegal and arbitrary acts of James II, and settling the crown on William 
III and Mary and William ‘thankfully accepted speaking for himself 
and his wife, what they had offered them*. The joint sovereigns ac¬ 
cepted the Bill oj Rights passed by the Convention Parliament in its 
second session on October 25, 1689. This was the third charter of 
English liberties which completed the constitutional structure raised 
on the foundations of the Magna Carta. This Bill recited the illegal 
acts of James II, c.g., dispensing and suspending of laws, erecting the 
High Commission Court, levying unauthorised taxes, raising and 
keeping a standing army in time of peace without consent of Parlia¬ 
ment. interfering with the freedom of elections, exacting fines and for- 
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feitures before conviction, etc. It then settled the crown on W illiam 
III and Mary and excluded from succession, in future, papists and 
persons marrying papists ; it required every succeeding king oi queen 
to make a declaration to this died. It abolished the dispensing power 
of the kings. 

In 1701, Parliament passed the Act of Settlement which settled the 
crown, in the event of Anne’s death (without leaving an heir) on the 
Princess Sophia of Hanover and her heirs and successors. This Act 
contained very important constitutional provisions securing the teli- 
gion, laws and liberties of Englishmen and stated : 


(1) That whosoever shall hereafter eomc to the posses¬ 
sion of this crown shall join in communion with the Church 

of England as by law established. 

(2) That in case the Crown and Imperial Dignity of 
this realm shall hereafter come to any person not being a 
native of this kingdom of England this nation he not obliged 
to engage in any war for the defence of any dominion or 
territory which do not belong to the Crown of England 

without the consent of Parliament. 

( 3 ) That no person who shall hereafter come to tin- 

possession of this Crown shall go out of the dominions of 
England, Scotland or Ireland, without the consent ol 

Parliament. 

It also required every succeeding king or queen to respect the laws 

and statutes of the realm and secure rights and liberties ol the people. 

Beginning of two political parties. The direct and immediate 
consequences of the Glorious Revolution were the Bill of Rights and 
the Aet of Settlement, but the indirect and remote ..nos were of a 
peculiarly far-reaching character. The Civil War had divided 1 arl.a- 
ment and the country into two camps, viz., the supporters of Char es 
I, and the parliamentarians who opposed the Stuart despotism. I lie 
Restoration, for a time, minimised the cleavage between these parties, 
but the Glorious Revolution again brought them into prominent 
relief. Those who still clung to James II and his son were called the 
Tories and those who stood for the Glorious Revolution and the House 
of Hanover were known as the Whigs. The Tories had attunptcc , 

without success, to restore James II and kill \\ illiam III. 11 1 10 c 
ginning the parliament of William III had a Whig majority, but he 
chose a coalition ministry. His third parliament (1695-98) “><> had a 
Whig majority which enabled him to set up a purely Whig ministry. 



82 


MODERN GOVERNMENTS 


Thus the principle depending upon a ministry which had the backing 
of a majority in Parliament was for the first time recognised in England. 

Policies of the Whigs and Tories. The Whigs held that the 
sovereign was the servant of the people and, therefore, bound to rule 
in accordance with the wishes of Parliament. The Tories, on the other 
hand, believed in the divine right of kings and were drawn largely from 
the House of Lords or landed aristocrats and the clergy. 

This division of the politically minded Englishmen into two parties 
became, later on, so widespread in the country and created such a 
schism between them that Voltaire had to write : ‘It is a pleasure to 
read the books of the Whigs and the Tories; listen to the Whigs, and 
the Tories have betrayed England; listen to the Tories, every Whig 
has sacrificed the state to self-interest. So that if you believe both 
parties there is not a single honest man in the nation.’ The subsequent 
constitutional history of England became very much a fight between 
the two parties for the establishment of their principles in the govern¬ 
ment of the country. 

The character of parliaments during the reign of Queen Anne 
(1 702-14) varied from one election to another. She appointed some 
times coalition cabinets and at other times a homogeneous cabinet 
from one party alone, but from 1708 onwards all her ministries were 
homogeneous. The Whigs and Tories, besides differing on political 
questions, had differences of opinion on ecclesiastical and social ques¬ 
tions as well. The Whigs stood for freedom of worship and freedom 
of serfs and tenants of manors. The Tories stood for the Anglican 
Church and the rights of the landed magnates and the clergy. 

Party Government Under the Hanoverians. With the acces¬ 
sion of George 1 in 1714, the first Hanoverian king of England, under 
the Act of Settlement, the powers of the ministry increased. He did 
not understand English and was, therefore, compelled to leave all 
work in the ministry to Ins chief minister who under the circumstances 
presided over the meetings of the ministry and formulated the policy 
of administration. It was. thus, by accident that the real power of 
administration passed from the king to his ministers. The first minis¬ 
try of George I was a Whig ministry led by Townsend. Till then elections 

to Parliament were held cvcrv three years under the Triennial Act of 

• # 

1094. But in 1 716 was passed the Septennial Act which, besides confirm¬ 
ing the Hanoverian and Protestant succession, increased the 
duration of Parliament to seven years. Due to this longer duration, 
Parliament became more independent of the control of the Grown. 
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Walpole, the First Prime Minister. In 1721. Walpole formed 
his ministry and became the chief minister and f irst Lord of the 
Treasury and Chancellor of the Exchequer. He thus became the first 
Prime Minister of England, who initiated the policy of administration, 
supervised the policy of the cabinet, led the House of Commons, and, 
when necessary, bowed to its adverse vote. When defeated in 1 742, in 
the House of Commons, he resigned and thus set the first example of 
cabinet responsibility to Parliament. Walpole was successful in streng¬ 
thening the power of the Prime Minister (though this term was offic i¬ 
ally used to designate the chief minister only in 1 760) because of the 
first two Georges’ ignorance of the English language and customs. The 
important members of his ministry formed an inner body, called the 
cabinet, which was a much smaller body than the greater council, the 
Privy Council, which consisted of all the principal advisers of t he king. 

Rise of the Cabinet System. The rise of the cabinet system was 
the direct result of the parliamentary struggle which had been in exis¬ 
tence in some form or the other since the time of Charles I. It was, 
however, during the reign of the first two Hanoverian kings that the 
cabinet began to dominate the administration and the king practically 
ceased to guide its work and activities. When George III ascended 
the throne, he began to interfere with the policy and work of his cabi¬ 
net, for he was brought up in England and was thoroughly acquainted 
with the customs of the country and the policies of the various parties. 
Such interference from the king after a lapse of over three decades was 
resented by the ministry. The long struggle between the king and the 
Whigs resulted, for a time, in tin- victory of the former who appointed 
Lord North, the Tory leader, as his Prime Minister in 1770. But the 
subsequent loss of the thirteen American Colonies (as a result of the 
War of American Independence, 1770—1 783), brought about the fall 
of the Tories and the rise of the Whigs. Sometime later, the formation 
of a coalition ministry by Pitt, with the backing of a vast majority in 
the House of Commons, practically put an end to George Ill’s 
attempt to re-establish personal rule. Thus, Pitt’s virile character and 
far-sighted policy strengthened the position of the cabinet. During 
the period the struggle between the king and his ministers was going 
on, the House of Commons had added to its powers by completely 
controlling elections and deciding its own procedure. 

It was also during the reign of George III that an Act was passed 
(I 760) which completed the independence of the judiciary, by laying 
down ‘that the commissions of judges for the time being sha 11 be, 
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continue and remain in full force, during their good behaviour, not- 
• withstanding the demise of His Majesty or any of his heirs or successors.* 

Constitutional Reforms of the XIX Century. The later Hano¬ 
verians reigned during the nineteenth century which is remarkable 
for constitutional changes that have led to the establishment of a truly 
democratic Government in England. These constitutional changes 
introduced democratic principles both in the central and the local 
government and in legislation. 

Their Reasons. The reasons that lay at the bottom of the series 
of the nineteenth century reforms were : firstly, the after-effects of the 
French Revolution had revolutionised men’s minds in Europe regard¬ 
ing the place of monarchy and aristocracy in society and the rights of 
the masses viz-a-viz the government of the country. The Revolution¬ 
ary principles of Liberty, Equality and Fraternity had spread through¬ 
out Europe and though the Congress ol \ ienna (1815) had tried to 
undo the work of the French Revolutionaries by establishing monar¬ 
chic rule and upsetting the Napoleonic arrangements, the Liberal 
Movement of 1048 was the direct consequence of those principles. In 
England, statesmen kept in check the spread of these principles, yet 
they realised the necessity of reforming the political machinery after 
the Revolutionary wave had subsided. Secondly, the industrial de¬ 
velopment of the XYI11 and XIX centuries had completely changed 
the social conditions in the country. Pailiamcnt was, till then, a body 
of the aristocrats and their nominees. The right of vole was very res¬ 
tricted and confined to the old cities. The industrial development had 
brought into existence large cities and industrial centres towards 
which then* was a rapid movement of population from other towns 
and the rural areas. '1 liese industrial cities had no representation in 
Parliament, whereas several boroughs that had been depopulated (due 
to migration to industrial centres) sent large numbers of representa¬ 
tives. In some cases barons merely nominated members of Parliament; 
a few of the boroughs had no voters but still continued to be represented. 
These pocket and rotten boroughs, therefore, exercised too great an 
influence while big cities like Birmingham were wholly unrepresented. 
Such a stale of a Hairs could not last long as it created considerable dis¬ 
content in the prosperous new boroughs. Thirdly, the intellectuals and 
philosophers of the XIX century, like Bcntham and Gobbet, had 
placed new ideas before the people whose conscience was roused to a 
realisation of their rights in society. Although even towards the end 
of the eighteenth century attempts were made by several statesmen to 
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reform the political system, they bore no fruits ; in the nineteenth 

century the old system could not work smoothly. 

The Reform Act of 1832. Therefore, on December 12, 1031, 

Lord John Russell introduced the Third Reform Bill (the earlier two 
in 1831 could not be passed) which passed through its third reading 
in the Commons on September 21, 1832. The Lords too withdrew 
their opposition and passed it after the king had threatened to create 
more Whig peers to form a favourable majority. Three important 
changes were introduced by this Act : firstly, fifiv-six pocket and rotten 
boroughs with less than 2,000 population each were deprived oft heir 
representation (which numbered 111) in Parliament; thirty others 
lost one member each and one lost two members ; these 143 seats were 
then distributed between the counties and boroughs that had either no 
representation at all or were not adequately represented. Secondly, 
the franchise was extended. All rent payers of £10 a year, and ease- 
holders and tenants-at-will paying £50 a year were enfranchised. 
Thirdly, regulations for conduct of elections were laid down to stop 
corruption and bribery. Thus, after 1832, the House of Common* In¬ 
come more truly representative of the masses than had been ever 

before 

Demand for Social Reforms. The reforms of 1832. however, 
did not satisfy the advance guard of those who wanted to protect the 
rights of workers and masses. Already there had been in existence 
a movement for ameliorating the condition of the labourers and m. 11- 
hands, started curiously by Robert Owen (1771-1858) who was a 
self-made man and owned a great cotton mill m Scotland. He-misted 
on the state performing its dulv to the workers and himself made a 
beginning by removing the children under ten years of age from Ins 
factory, limiting hours of work for the adults, constructing healths 
dwelling and pleasure grounds for the workmen and starting co¬ 
operative societies for supply of provisions to workers. He published 

two books,‘A New View of Society- in 18!3and 'A Book of the New 

Moral World’ in 1838-44. which enunciated h,s principles of social 
reform. In 1836, the London W orkmen's Associate was founded to push 
forward the programme contained in the People's Charter issue, by them 
The Chartist Movement. This charter was so named because it 
was to serve the interests of the masses. The association addressed the 
workers ofthe whole kingdom in these words: ‘Ifwe are fighting for an 
equality of political rights, this is not done in order to shake oil an 
unjust tax or to effect a uansfercncc of wealth, power, and mfluence 
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in favour of any one party. We do so in order to be able to cut off the 
source of our social misery and by successive methods of prevention to 
avoid the infliction of penalties under unrighteous laws. 5 The adherents 
of the Charter styled themselves ‘Chartists 5 and their movement is 
known as ‘The Chartist Movement. 5 Their main demands, as enunciat¬ 
ed in the Charter, were: universal manhood suffrage, annual elections to 
Parliament, equal electoral districts, vote by ballot (to insure secrecy 
of voting and thus avoid undue pressure on voters by the rich), re¬ 
moval of property, qualifications for members of Parliament, payment 
of salaries to members (to enable poor persons to seek election and 
devote themselves to active participation in the government of the 
country). Both the political parties, the Liberals and the Conserva¬ 
tives (the new names adopted in 1830’s bv the Whigs and the Tories 
respectively) combined tp resist the Chartist Movement which was 
killed within a few years. 

The Second Reform Act of 1867. Although the Chartist Move¬ 
ment could not produce any immediate tangible results, the reforms 
demanded by it could not be postponed indefinitely. The Act of 1832 
fell short of the exigencies and environments of the time, particularly 
in view of the growing industrialisation and the rise of the utilitarians 
who stood for ‘the greatest good of the largest number. 5 The result 
was the Second Reform Act of 1867. By this. Parliament widened the 
franchise. I he borough franchise was extended to all the householders 
who had put in a year’s residence and paid poor rates, and also to 
dwellers of lodgings of the annual rental value of£J(). In the county 
boroughs, the occupation franchise was reduced to jT 12. Eleven 
boroughs were disfranchised while the representation of thirty-five of 
them was reduced from two to one each. The seats thus saved were 
given to large towns and to English counties. By this Act the represen- 
tulion of minorities was secured lo a certain extent. 

The Reform Act of 1884. Five years later, in 1872, the move¬ 
ment for further reforms v as revived. Most of the Liberals demanded 

extension of franchise, equal electoral districts, and payment of mem¬ 
bers of Parliament. Gladstone, then Prime Minister, agreed to 
introduce reforms. Accordingly, on December 0, 1884, was passed the 
I hud hejorm Act, oihcially called the Representation of the People 
Act, 1884 (48 \ let. c. 3), which gave to the county the same franchise 

as had been given to the borough in 1867, and enfranchised the rural 
labourers. 

Redistribution of Seats Act, 1885. 


1 his added two million 
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voters to the electoral list and, therefore, necessitated rearrangement 
of constituencies, which was accomplished by passing the Redistribution 
of Seats Act. 1885. According to this Act, the old system of two-member 
constituencies was replaced by that of single-member constituencies; 
but twenty-two towns and the Universities of Oxford and Cambridge 
were allowed to return two members apiece. All the other multi- 
member constituencies were sub-divided into single-member ones. It 
will thus be seen that although the Chartist Movement of 183«> had 
been suppressed, most of their demands, viz., universal manhood 
suffrage, equal electoral districts, vote by ballot, and removal of 
property qualifications for members of Parliament were met by 1885. 

Reforms in Local Government: Acts of 1835, 1888 and 
1894. In the domain of local self-government also, die nineteenth 
century witnessed the introduction of certain reforms. Till the begin¬ 
ning of the nineteenth century, local government was mainly in the 
hands of the aristocracy; the county gentlemen appointed by the 
crown on the advice of the lord lieutenant sat as justices of the peace 
and administered affairs of the county. In 1835, the Municipal Corpo¬ 
rations Act was passed, which swept away the municipal oligarchy and 
vested all power in the mayor, alderman and councillots. In 1888, the 
Local Government Act was passed which abolished the old system of local 
government in the counties and established in its place county councils 
elected by the people. The chief object of this Act was to give to the 
counties, as far as possible, ‘that form of municipal government 

which had previously pertained only to English boroughs. 

Every county council was made a corporation.’ The Local Government 
Act of 1894 sub-divided every administrative county into urban and 
rural districts each with its own elected council. The system of local 
government thus introduced in England still continues with slight 

modifications made by subsequent Acts. 

The Twentieth Century Reforms. The constitutional develop¬ 
ment of the twentieth century necessitated by the conllict between the 
Commons and the Lords in 1910 and the rising wave of democrat,sa- 
tion in England as a result of the great war (1914-18), is reserved, for 
a fuller treatment, in subsequent chapters dealing with legislature and 

local government. 

Reforms of the Judicial System. It has been observed, in an 
earlier chapter, how the judicial system developed in England ever 
since the time of Henry I. There was, however, no settled plan in tins, 
with the result that different courts were set up to deal with the 
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different classes of cases. In 1873, Parliament passed the classes of 
Supreme Court of Judicature Act which reorganised the judical system with 
a Supreme Court of Judicature at the Apex; the Courts of Queen’s 
Bench, Common Pleas, Exchequer; the courts of Chancery, Admiralty 
and Probate and Divorce, which had till then exercised independent 
powers were all made divisions of the High Court of Justice, and a new 
Court of Appeal was established. Equity and law were thenceforth to 
be administered by the same courts. 

Select Readings 


Practically every book on the history of England describes the slow 
development of the law of the English constitution, dealing with the 
king, cabinet, legislature, local government and judiciary. The follow¬ 
ing books arc, however, suggested for further study. 

Adams, G. B.— Constitutional History of England (1934 edition ). 

Bagehot, YV.— Evolution of Parliament. 

Cross, A. L.— Outline of English Constitutional History. 

Cross, A. L. —Shorter History of England and Greater Britain. 

Dicey A. V.— The Law of the Constitution (1939 edition). 

Maitland, F. \V.— Constitutional History of England. 

Montague, F. C.— Elements of English Constitutional History (1936). 

Pollard, A. F.— The Evolution of Parliament (1926). 

Puntamhekar, S. V. — English Constitutional History (2 vols. 1935). 

Smith, G. B. History of th* English Parliament (2 vols. 1892). 

I aswell-Langmt \i\ T. p.— English Constitutional History (9th 
edition). 


Taylor, H. Origin and Growth of the English Constitution (2 vols, 
1898). V 

Usher, R. G.- Institutional History of the House of Commons, 1547-1641 
(1924). 

White, A. B. The Making of the English Constitution (1925). 
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THE ENGLISH CONSTITUTION 


Constitutional principle and forms do not operat< in a 
vacuum of abstract reasons. Tin y an- a method intended to 
secure the triumph of certain ends : tl.ev are shaped to 
the purposes of those ends. The English State of the last 
two hundred and fifty years i> the institutional expression of 
that Liberalism which received its first classical expression 

in Locke. 

—h. j. LASKI 

* 

The essence of our Constitution is law. respected ami 
enforced: and the <h v, lopim nt uf oui native law and Law 
Courts, and of the Mi d. CWi of Parliament, is the meat 
accomplishment of the medieval English Kings and then- 

servants. — c M TREVELYAN 

I. Evolutionary Growth is the most salient feature of the 
British Constitution^ The brier history of the B.msh constitution 
as described iiTih^rious chapter. Brings out the mns.sahenl feature 
of this constitution, vi£., (that it i> the result of a long a nd impcrcepubld 
evolutionary proTSs^ A. no period of their history-have EnglSfimen 
been disposed ■o'7^ri.. iionisd .TSV political syste m and msitiu.um-c. 
The brief period of the Commonwealth M (i4fl-1 <iG») as a result ol the 
Civil War, is an exception which provcsjherulc. The many phases 
ofthis long evolutionary growth extending overman,- ccntur.es have 
left their own respective characteristic impression on the tnst.tm.onal 
development. Consequently, the British Constitution presents a picture 
entirely different from a well laid down clear-cut fore-square hutldmg 
with a single architectural design. It looks like at. old family mansion 

to which each successive generation has added Us own turret or side¬ 
wing without any effort to maintain the symmetry of the main struc¬ 
ture. No wonder, then, that in no single place can the constitution be 
discovered to satisfy the desire of a student ol political science to 

learn it. 
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Almost every other modern slate has a single document which con¬ 
tains all the main principles of its constitution. The U. S. A. constitu¬ 
tion is a single piece or document, viz., the draft prepared by the 
Philadelphia Convention in 1 787 and finally accepted by the states, 
with only such amendments as have been subsequently added to it. 

British Constitution is not a Single Document. The constitu¬ 
tion ol 1946 gives us a fairly accurate idea of the French system ofgovern- 
ment. But unlike this, the British constitution cannot be found in a 
single document or parliamentary statute. It is, on the other hand, a 
curious admixture of several principles enunciated in stray statutes of 
Parliament beginning with the Magna Carta of 1215 and down to the 
Abdication Act of 1936. To enumerate these acts and statutes which 
roughly contain the broad principles of the constitution, we may men¬ 
tion the following : 


Magna Carta {1215), which restricted the power of the king by guar¬ 


anteeing some of the rights of the 
the convening of a National Council 


barons and the clergy, requiring 
to vote taxation, and the setting 


up of a Council of 25 barons to sec that 


the provisions of the Charter 


were carried into effect ; 


Petition af Right {16211), which rc-iterated the ancient rights guaran¬ 
teed in the Magna Carta and subsequent statutes, put a stop to the 
king’s arbitrary power to raise money without the consent of Parlia¬ 
ment and to imprison persons without trial or the cause being shown ; 

1 he Habeas Corpus Act {1679), which secured the personal liberty of 
the subject; although the right of personal liberty in England had been 
recognised much earlier the ancient remedies were inadequate and 
tins Act amoved the defects and secured to citizens an important 
right w.bic h m most other countries is declared in the constitution itself; 

1 he 11,11 oj Rights (7677.9), which was the result of the ‘Glorious Revo¬ 
lution' which according to Macaulay “finally decided the great ques¬ 
tion whether the popular element which had, ever since the age of 
l it/waltcr and De Montfort, been found in the English polity, should 
be destroyed by the monarchical element, or should be suffered to 
develop itself freely, and to become ‘dominant’. And he went on to 
say that the Bill of Rights ‘though it made nothing law which had not 
been law before, contained the germ, .of every good law which has 
been passed during more than a century and a half, of every good 
law winch may hereafter, in the course of ages, be found necessary to 
promote the public weal, and to satisfy the demands of public opinion’; 

The Ait oj Settlement 11701), which is ‘a veritable original contract be- 
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tween the crown and the people’ as it rupudiatcd the divine right of 
kings and recognised the right of Parliament to determine the succession 

The Act of Union {1707), which united England and Scotland to for 

the United Kingdom of Great Britain; 

The Ad of Union with Ireland, WOO, which formally united Ireland 
with Great Britain and consequently effected changes in the compost- 

tion of Parliament; . 

The Reform Acts of 1832, 18C7, 188-1 and 1883, which enlarged the basis 

of franchise and thus made the House of Commons a really popular 
chamber * 

Representation of the People Arts of 1018 and 1028. which established 

adult franchise for the House of Commons ; ' 

Local Government Acts of 1888. 1801 and 1929. which established and 
developed local self-government hr re-organising.he older institutions 
that had come into existence almost haphazardly, and introduced a 

definite scheme of local government in tin counlri 

The Judicature Acts of 1873. 1873. 18,8 and'WOT which have embed 

order out of chaos by re-organising the judicial system , 

The Parliament Act, 1911, which has curtailed the powersof the House 
of Lords and made the Commons the really supreme legislative I od . 

The above Lis. is no. exhaustive. 1 hese are but the man 
ActsandS.atu.es which contain the main principles of the Lnglish 
constitution. They give the reader the broad features of he picture, 
but a student of constitutions would have to hunt up parliamentary 

1 I 1 „ .Limber of smaller Acts to get a fuller vievvol 

records and a very large nurnori , r . . 

• it? i.i •*• «• „ ‘Tins vaeuenessor reticence, ol the constitu- 

thc English constitution. l* llsu S ul . . , . r 

tion, as Marriot remarks, ‘is at once the dc.pa.r and the admiration of 

foreign publicists. At every turn they arc baffled by the ack of audio- 

•. m . .i r,, u l cnoituh to perceive and loemphasize 

ritative texts. But they can nno 1 ‘ , 

.1 . , , r il.. Tni-dish method. In building up then 

the political advantages ol the . 

■ . t-i i• . l. w no i departed from their traditional 

constitution, the English have nm 1 . . f . , , 

i . c i- rz.vr»l„i ions to cut away entirely from the older 

character of not making rev oiuuons i 7 , 

.... i have merciv introduced, at every subse- 

institutionsand practices. 1 ncy \ .. . , , • 

. \ to suit the new conditions, inis 

quent stage, just minoi c1mhk cs ' . . ... 

r 11 • i % . li-sn ibed by M. Boutiny in these words, 

feature has been very nicel> cltscm-H > ; 

. r , r , i ltVr idi il»i* < I i Hern it parts of theirconsli- 
1 lie English haw un J . . . , ,, 

, ,i . u .. lvr ol llistorv had deposited them, 
tutiou just where the 1 

i * .... k i«-rl to hrinj» them together, lo classily 

they have not attempt* a w * * 
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or complete them, or to make a consistent and coherent 
whole. This scattered constitution gives no hold to sifters of 
texts and seekers after difficulties. It need not fear critics 
anxious to point out an omission, or theorists ready to 
denounce an antimony. . By this means only can you preserve 
the happy incoherences, the useful incongruities, the pro¬ 
tecting contradictions which have such good reason for 
existing in institutions, lie., that they exist in the nature of 
things, and which, while they allow free play to all social » 

forces, never allow anyone of these forces room to work out 
of its allotted line, or to shake the foundations and walls of 
the whole fabric. This is the result which the English flatter 
themselves they have arrived at by the extraordinary dis¬ 
persion of their constitutional texts, and they have always 
taken good care not to compromise the result in any way by 
attempting to form a code. 1 


2. Largely Unwritten Constitution. It is really this vagueness 
or reticence which coupled with the widely scattered fragments of the 
constitution gives the latter its largely unwritten character. This 
attribute of the English constitution, viz., its unwritten nature, has to 
he understood in the sense that there is no single statute, act or docu¬ 
ment which contains it; moreover, even all the acts and statutes to¬ 
gether do not contain the whole constitution for it is also, to a great 
extent, contained in conventions and customs and usages of England. 

3. It is also based on Conventions. What do the conventions of 
the English constitution signify? An answer to this question may be 
attempted thus: There exists in England a great difference between the 
formal laiui\m\ the noi trial practice of the constitution. The actual system of 
government deviates considerably from the literal sense of those laws 
and statutes which are said to contain the general principles on which 
the constitutional edifice has been constructed. It is the conventions 
which arc responsible for this deviation from the words of thestatutes, 
i.r., from the ; constitutional law’ as contained in parliamentary enact¬ 
ments. What is exactly meant by “conventions of the constitution”? 
Conventions are rules but not laws, which form part of the constitu¬ 
tion of a country. Dice\ defines conventions as ‘maxims or practices 
which, though they regulate the ordinary conduct of the Crown, of 
Ministers, and of other persons under the constitution, arc not in strict¬ 
ness laws at all.’ And he cites such examples to illustrate his point. 

“ The King m ist axcnl to. or cannot “veto” any bill passed bv the two 


1 Quoted by Marriol. English Political Institutions, pp. 28-20. 
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houses of Parliament;’ ‘Ministers resign office when they have ceased 
to command the‘confidence of the House ol Commons I he hist of 
these indicates how the fo.mally recognised power of the kmg over 
legislation has been normally curtailed so as to establish the virtual 
legislative supremacy of Parliament, while the latter demonstrable 
establishes that though in strict law the mimstersare appointed by the 
King according to his choice, they are really responsible to the House 
of Commons and not to the King, which in practice comes to mean 
that the King’s choice of ministers must be limited to those who com- 

mand the confidence of the Commons. 

Conventions of the constitution consist of‘customs, practices, maxims 

or precepts which are not enforced or recognised by the courts, make 
up a body not of laws, but of constitutional or political ethics . 1 hey 
are understandings grown up in course of time by principles applied 
to the actual government by powerful statesmen and Prune Ministers 
who had to conduct the affair* ofgovc, nment in order to meet actual 
situations; they are constantly growing Tins is a fact winch can be 
easily understood by reference to May's Pa,I,amenta,y Pract.ce an autho¬ 
ritative hook on the working of the parliamentary system of England 
Comparing the firs, edition of the book with the las. one would find 
that a large body of usages and customs, practices and understandings 
according to which the government of England has been carried on 
during the several centuries, par,icularly during the nineteen,I, ami 

twentieth centuries, has been added. . . 

Freeman describes the salient characteristics of the conventions o, 

understandings or the constitution in these vwiids: 

(‘We now have a whole system of political morality, a whole code ol 
precepts for the guidance of public men, which will no, be lomul 
any page of either the statute or the common law, but which a,cm 
practice held hardly less sacred than any principle embodied ... the 
Great Charter or the Petition of Right. In short, by the side ol our 
written Law, there has grown up an unwritten conventional constitu¬ 
tion. When an Englishman speaks of the conduct ora public man being 

constitutional or unconstitutional, he means something wholly different 

from what he means by conduct being legal or illegal. A famous vote 
of the House of Commons, passed on the motion of a great statesman, 
once declared that the then Ministers of the Crown did not possess the 
confidence of the House of Commons, and that their continuance ,n 
office was therefore at variance with the spiritof the constitution 1 he 
truth of such a position, according to the traditional principles on 
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which public men have acted for some generations, cannot bedisputed; 
but it would be in vain to seek for any trace of such doctrines in anv 
page of our written Law. The proposer of that motion did not mean 
to charge the existing Ministry with any illegal act, with any act which 
could be made the subject either of a prosecution in a lower court or 
of impeachment in the High Court of Parliament itself. He did not 
mean that they, Ministers of the Crown, appointed during the pleasure 
of the Crown, committed any breach of the Law ofwhich the Law could 
take cognizance, by retaining possession of their offices till such time 
as tlie Crown should think good to dismiss them from those offices. 
What he meant was that the general course of their policy was one 
which to a majority ol the House of Commons did not seem to be wise 
ot beneficial to the nation, and that therefore, according to a conven¬ 
tional code as well understood and as effectual as the written Law itself, 
they were bound to resign offices of which the House of Commons no 


longer held them to be worthy”. 1 

Such then is the nature and characteristic of any convention or 
constitutional understanding. Most of the practical part ofthe adminis¬ 
tration in England is conducted according to conventions. Freeman 
and Dicey both cite several important conventions which have become 
the unwi itten pai t of i he English const itution. The following examples 
illustrate the point:— 

(I) A Ministry which is outvoted in the House of Commons is in 
many cases bound to retire from office”. True the Cabinet or the 
Ministry is theoretically in office during the pleasure of the Crown. But 
as the Crown has risen above party politics and become only the symbol 
ol the unity of the nation, it is really Parliament (and in Parliament 
the House of Commons) to which the Ministry is responsible. Hence 
no Ministry can, on losing the confidence of the House of Commons 
retain the right to govern. In this connection there is another correlat¬ 
ed convention, namely. “A Cabinet, when outvoted on any vital ques¬ 
tion may appeal once to i he country by means of a dissolution”. That 
is, when the Ministry is defeated in the Commons on any important 
i^suc and it feels that its policy and not the view of the House of Com¬ 
mons will be endorsed by the country, it may appeal to the King to 
dissolve the House and order fresh elections. By convention (not by 
au the Ewing would accept the request of the Cabinet and dissolve 
he House. If after fresh elections the Cabinet is again outvoted, the 


1 Keith. A. R. : 


Tl “ Con ^’dion. Administration and Laws of the Empire, p. 5, 
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Cabinet would resign. No Cabinet thus defeated can ask for a second 
dissolution. All this has come to be established as almost an integral 

part of the unwritten constitution. 

(2) “The Cabinet are responsible to Parliament as a body, for the 

general conduct of affairs.” This has come to be known (again by con¬ 
vention) as the collective responsibility of the Cabinet to Parliament, 
in practice, to the House of Commons. In theory, the Cabinet mem¬ 
bers are appointed by the King, and each Minister is responsible for the 
conduct of affairs of his department. But by convent.on the Cab,net 
works as a single entity. When a particular m.mster s poltcy is dis¬ 
approved by the House the whole Cabinet resigns. This ensures soh- 
darity of the Cabinet and the continuance of the principle of collective 

responsibility of the executive to the legislature. .... 

(3) “The party who for the time being command a majority in the 
House of Commons, have (in general) a right to have their leaders 
placed in office”. And, therefore, “The most influential of these leaders 
ought (generally speaking) to he the Premier, or head of the Cabinet . 
In theory the Cabinet is the King's government and the Kmg ,s free to 
ask anv member of the House of Commons to form a government But 
as the Cabinet when formed must command the confidence of the 
House of Commons, the King summons only the leader of the majority 
party to form the government. This leader, on accept.ng the mv.tat.on 

of the King, is designated as Premier and he recommends the na.nes 

of those whom he considers fit to be appointed as the Kmg s Monsters. 

i ( , . I lt . m lioi iiv in l lie House, the Kmg exercises 

In case no parly lias a cleat majoi n > > <7 

his discretion in calling upon such leader of one ol the parties who,... 
his opinion, is likely to muster the support of the major.,y of the House 
to conduct the government. Again, by convent,on, the Kmg must 
accept the list of persons recommended by the Premier for apponument 
asHis Majesty’s Ministers. The King may, on occastons, discuss the 
advisability or otherwise of a particular person for appointment as Hts 
Majesty’s Minister, hut it is the Prime Minister sv.ew winch till.mute¬ 
ly prevails with the King in the appointment of the Ministry. 

(4) “Treaties can be made without the necessity for any Act ol 
Parliament; but the Crown, or in reality the Ministry representing the 
Crown, ought not to make any treaty winch wtll not command the 
approbation of Parliament”. The Cabinet, for all practical purposes 
represents the Crown in the actual conduct of the administration. It 
is, in theory the Crow.., bu, in practice the Cabinet, winch deals wtth 
foreign countries and as treaties with foreign countries bind the whole 
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government of England, the Cabinet has to bear in mind, while nego¬ 
tiating or entering into a treaty that it is ultimately Parliament whose 
wish ought to prevail, hence it ought not to make any treaty which is 
not likely to receive the approval of Parliament. 

(5) “The foreign policy of the country, the proclamation of war, 
and the making of peace ought to be left in the hands of the Crown, or 
in truth of the Crown’s servants. But in foreign as in domestic affairs, 
the wish of the two Houses of Parliament or (when they differ) of the 
House of Commons ought to be followed”. This means that while the 
Cabinet, as the executive part of the English government, conducts 
foreign affairs, it has to bear in mind its responsibility to the House of 
Commons. The best example, in this connection, of the ultimate 
Cabinet responsibility to the House of Commons (representing the will 
of the nation or as the mirror of public opinion) is afforded by the re¬ 
signation of Premier Anthony Eden who had to resign his office (though 
outwardly on grounds of health) when the unwise Anglo-French Suez 
adventure in October, 1956, was vehemently criticised in the House of 
Commons and in the British Press. A Cabinet crisis was just averted 
by the retirement of Eden from Prime Ministership. Hence “The 
action of any Ministry would be highly unconstitutional if it should 
involve the proclamation of war, or the making of peace, in defiance 
of the wishes of the House.” 

(6) “If there is a difference of opinion between the House of Lords 
and the House of Commons, the House of Lords ought, at some point 
not definitely fixed, to give way, and should the Peers not yield and 
the House of Commons continue to enjoy the confidence of the coun¬ 
try, it becomes the duty of the Crown, or of its responsible advisers, to 
create or threaten to create enough new peers to override the opposi¬ 
tion of the House of Lords, and thus restore harmonv between the two 
branches of the legislature”. Though in theory Parliamentary sover¬ 
eignly ought to mean the sovereignty of both Houses, it has come to 
mean in the present century the sovereignty of the House of Commons 
which is the representative of the will of the electorate, that is, of the 
country. When the House of Lords persisted in its opposition to the 
Finance Bill in 1909. Prime Minister Asquith succeeded in curtailing 
the powers of the House of Lords through Parliament Act of 1911. 
It was on that occasion that the Lords yielded when the threat to 
create more peers was given. 

(7) Parliament ought to be summoned for the despatch of business 
qt least once in every year”. Parliament grants money to the King’s 
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government every year by passing the budget and it also autho¬ 
rises every year the maintaining of the army. This means the necessity 
(the imperative need) of convening of Parliament every year so that 
the King’s government may get the necessary Parliamentary sanction 
for meeting the expenditure of the government and the mamtammg 
of the large number of civil servants and the Army. As the budget ts 

passed each year, so is the Army Act renewed every year. 

(8) When a legislative measure has passed through both the Houses 
of Parliament and then presented to the King for signature, the latter 
must sign the measure. This hasbecomeanimporta.it convention of 
the English constitution. In theory the Ktng can refuse to s.gn a mea¬ 
sure and without his signature parliamentary leg,slat,on has no force 
of law. In practice, however, no King dare refuse to stgn a measure 

already agreed to by both Houses. No Prime Minuter would hke to 
continue in office ^legislative enactment by Pari,amen, does c 
the King’s assent. This denial on the par. of the Ktng to exerctse veto 

over legislation has become a convention. , . 

(9) ‘The Speaker of the House of Commons is a no-party man .s 
another important convention of the Br.ttsh const.tut.on. No doubt at 
the time of a general elcct.on the person, who tstobe elected Speahe , 
is a party candidate, but soon after his elec,ton he gives up Ins party 
affiliation and acts as an independent prcstdmg officer ol he Com¬ 
mons. He is thus able to command respect of all sccttons ,n the House 
and can conduct the proceedings imparttally. By convent,on, political 

parties do no, set up candidates, at subsequent elec,tons, aga.ns, the 

Speaker who seeks rc-clection to the Commons. 

(10) Another important convention has grown accord,ng to winch 

, . • .iwri-imKrof Commons will not bring foi waul 

the party in power in the I louse <>i . . . 

, i before the House ll in its election mam- 

any new controversial measuic . , , 

r * . . , . , . . n : m for which such a measure is needed, 

festo it had not included tlie aim . . 

This ensures respect for the will of the electorate. In par ocular, the 
House of Lords, even if it contains a majority hostile to the majority 
party in the Commons, will abstain from opposmg a measure whose 

policy had been voted upon by the clectoiatc. 

Most of the conventions discussed above relate to the powers ega ly 
vested in the Crown but which are in pract.ce excrc.sed e.ther by 
Parliament or by the Cabinet. The question arises : why are conven¬ 
tions obeyed even though they arc not laws? Convent,ons are not 
laws, because there is no statutory sanction behind them; then breach 

cannot be taken notice of by courts; nor can they be enforced by the 
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courts as laws arc enforced. Yet they are obeyed because they are the 
understandings according to which the administration is conducted. 
They have become a part of the habit of the Englishman. Their viola¬ 
tions will not only create confusion in administration, but will also meet 
with popular unrest and protest. Conventions supply the real flesh and 
blood to the skeleton of the written laws or written part of the constitu¬ 
tion. They have grown out of the necessity of changing conditions in 
the country and they have been, for the first time, introduced by tower¬ 
ing statesmen who had to find solutions to the crises created or diffi¬ 
culties faced. Obedience to the conventions, therefore, facilitates 
administration. : 

Conventions have, therefore, come to occupy a very important place 
in the English constitution. The main difference between legal rules 
and conventions is that while the former arc often written, the latter 
are generally unwritten. In England the conventions‘cover the most 
important of the constitutional relations and utterly transform the 
practical meaning of legal enactments’. 1 

Extreme Flexibility of the Constitution. As a result of its par¬ 
tially unwritten character and the part which conventions play in its 
practical working, the English constitution is extremely flexible. Asa 
general rule, all unitary constitutions are flexible, i. e ., susceptible to 
frequent and easy changes made by the ordinary process of law-making, 
but the English constitution, essentially of the unitary type, is the most 
flexible of the existing modern constitutions. Its flexibility consists not 
merely in the ease with which it can be changed by the ordinary legis¬ 
lative procedure but also in its adaptability to changing circumstances. 
Legislative supremacy of Parliament is so well established that Parlia¬ 
ment can make any law, whether concerning a turn-pike or a change 
in the powers of the House of Commons or the -grant of self-govern¬ 
ment to a Hritish dependency, by the same process of legislation. That 
is, no special procedure is needed to make a constitutional law. Hence, 
the constitution is easily adaptable to all changes that occur. The best 
example is the Abdication Act of 1936 passed within half an hour of its 
introduction into Parliament, which legalised the abdication of Edward 
VIII and seated another King on the throne. In another country, 
such a change would have needed a great revolution, but in England 
the flexible constitution made it almost without a ripple on the politi¬ 
cal sea. 


1 Keith, A. B. : The Constitulion f Adminiitration and Laws of the Empire p, 5. 
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5. The Constitution has set up a Parliamentary Democracy. 

The presence of a King at the apex of the governmental system and 
the great pomp and glory always sought to be attached to him might 
give to a superficial observer the impression that the English constitu¬ 
tion is of the monarchic type. In practice, however, the constitution 
has set up a democratic government of the parliamentary type. This 
has variously been described. Some call it a limited monarchy, while 
others describe it as a monarchic democracy. The King is, no doubt, 
there as the wielder, in theory only, of all legislative, executive, and 
judicial power. Strong conventions and some of the statutes have, 
however, reduced him to the position of a constitutional head of the 
state. Thus with the sovereignty of Parliament has grown the parlia¬ 
mentary executive, viz., a cabinet which though appointed by the 
King, is actually responsible to the Commons. This has been the result 

of centuries of constitutional struggle of a slow and generally imper¬ 
ceptible nature. 

6. Party System is a feature of the English Constitution. 

As the credit of first evolving a parliamentary type of government goes 
to England, so does that of the accompanying and essential condition 
of its success, viz., the party system. It has already been observed, in 

a previous chapter, how political parties began and grew up in Eng¬ 
land. Every intelligent and shrewd student of English constitutional 
history will perceive that without the formation of political parties in 
the legislature, parliamentary or cabinet government is an impossi¬ 
bility. The English constitution is thus based upon a highly developed 
parly system. The great political battle that is fought at the time of 
general election in England does not stop, as it docs in the U. S. A., 
when the elections arc over. It is carried into Houses of Parliament 
where, on practically every question, His Majesty’s Government and 
His Majesty’s Opposition cross intellectual swords and try to establish 
their respective cases. The very essence of the parliamentary control 
over the executive is this division of the legislators into well-formed and 
disciplined parties. 

Three parties at present. To achieve success in the working of 
a parliamentary executive two, and only two, political parties arc 
necessary. For a long time, the Liberals and the Conservatives conti¬ 
nued to be the only two political parlies in England. Later, however, 
other parties were formed on account of minor differences on social 
as well as political questions. The Radicals, the Home Rulers, the 
Unionists, and the Labourites and Communists are the examples. But 
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at the present time there are three political parties which are well- 
organised, have an appreciable strength in Parliament and following 
in the country, and possess definite political programmes. These 
are the Conservatives, the Liberals and the Labour Party. We may 
discuss here the principles for which these parties stand, and by which 


they are distinguished in their working. 

The Conservatives. The Conservative party in England is, by 
far, the first and most numerous party at the present time. ‘The essence 
of Conservatism is to be discovered in the social institutions of which 
it approves and its attitude to the idea of progress. The social institu¬ 
tions favoured by the Conservatives are the Crown and national 
unity, church, a powerful governing class, and the freedom of private 
property from slate interference’. 1 The Conservatives look upon the 
Grown as the chief symbol of unity in the Nation and the Empire, on 
a par with Parliament, if not actually greater than it. 1 hey are attach¬ 
ed to it with almost mystic devotion. They have also an intense 
sense of Nationality, and look upon a foreign country or sect as 
untrustworthy. The party ‘has faith in the superiority of the race to 
all other races, even its allies in war: and belief in the superiority of its 
own political institutions and traditions and the mission of the race to 
carry out the civilisation of other peoples, even against their will, 
and even with violence to the point of diabolic brutality. This feeling 
of nationality reveals itself in glorification of all that makes for the 
defence or aggrandizement of the country ; a grandness considered 
rather in a material and warlike light than founded upon artistic 
a< hievement. . . .Empire is its very breath ; for it betokens the potency 
of the race to extend its force and rule, and success gives the presump¬ 
tion of high spiritual value’. 2 Necessarily, therefore, the Conservatives 
stand for a strong and cvcr-increasing imperialism in foreign policy 
and arc opposed to the liberation of subject peoples in the British 
Empire. 

The Conservatives and the Church. The attitude of the Con¬ 


servatives to the established Church of England has consistently been 
one of extreme loyalty to it, for ever since its establishment it has been 
a conservative institution. ‘No Bishop, no King’ had been the cry of 
the Tories (the predecessors of the Conservatives) and they had fought 
political battles in the XVII century to maintain its position high in 


1 Finer : Theory and Practice of Modern Government , p. 510, 
’ Ibid p. 517,' 
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the estate. . 

Conservatives and society. In social questions, the Conserva¬ 
tives have always favoured the existence of a governing class; for ‘they 
believe that there are people who have the skill and the r.ght to 
govern independently ofthc popular will’. And for this reason, they 
have consistently opposed extension of franchise and the grant of 
larger powers to the House of Commons where the masses, through 
their representatives rule at the cost of the classes. The Conservative, 
have always been predominant in the House of Lords, as they hold the 
larger part of the lands and riches of England. Hence, they oppose 

state interference with private property. It is this possess,on o large- 

property that has enabled the Conservatives to influence the policy of 

the state bv being closely associated to the royal family. 

The Conservatives, through the capitalists and industrial,sis, con to! 

the press in England. All important papers are run by them; thus,hey 
largely influence public opinion, particular on all questions of foreign 

Dolicv and Imperial relationships. „ 

The Liberals as a party. The Liberals form the other party 
and, though not now the second to the Conservatives m strung h and 
following they are as old as the latter. ‘ Tim essence of Ld^twhsm ts 
‘openness to new experience and the vindication of I,cc growth 
Liberalism in England was a product of the Reformat,on Movement 
when the right to free individual op.n.on was particularly 
Therefore it attacked the establishment of a state church and despotic 

i a . , , , | „ wiii"s (die old name of the Liberals) tosc 

rule. And that is why the " ,u -> b v ,, . . , 

• 4 n* . i hr St uarl despots and brought abouilhc Glonous 

into open conflict with ilie^iuai m t ° . , , e 

Revolution, curbed the authority of the King and mcreased that o 

Parliament. The constitutional reforms of the XIX century were a 

introduced by the Liberal governments m England, for the Ltbc a Is 
have as a party taken a deep interest .» the machinery of gove, ntmnt, 
thinking that therein are the potentialities of freedom as well as des¬ 
potism. To the Liberal mind The indiv.dual ts prtor ,n importance 
to the state. Only in the individual appear the principles of growth, 
of initiative, of creation, and the pos.ib.hty ol really assenung to ns 
validity in other people. The ultimate goal of ex.slet.ee ts to produce 
the greatest number of perfect individuals. The pattern ,s not to he 
dictated by those with coercive power, but freely accepted by dis¬ 
cussion, reasoning and judgment ; for no one can say for ccrtaui whose 
truth is more valid, more beautiful, more vital,/.,ng, and the only 
hope, therefore, of discovery, lies in an equal opportumty for all to 
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utter and evolve, with organised restriction, which prevents the des¬ 
truction of this opportunity, reduced to a minimum’. 1 The Liberals, 
while admitting the claim of nationality and race, believe in granting 
self-government to the different communities within the Empire, 
though by slow stages. They have also cariied out this generous policy 
in actual practice by granting self-government to Canada, the Com¬ 
monwealth of Australia and the Union of South Africa. In domestic 
matters, they stand for greater opportunities to the masses by encou¬ 
raging industry and commerce, widening the powers of municipali¬ 
ties, and fighting out unemployment. 

The Liberals are marked by their sympathy for the middle and work¬ 
ing classes. They form the intellectual class in England just as the 
Conservatives form the propertied class, and are mostly drawn from 
the middle classes. In the Lords their number is appreciable, but in 
the Commons their strength is progressively dwindling on account of the 
growing influence of the Labour Party. Asa political concept, Libera¬ 
lism is a middle way between Conservatism and Socialism. 

The Labour Party in England. The third political party which 
has, during the post-war period, become the most serious rival to the 
Conservatives, and at the cost of Liberals, is the Labour Party. In 
general, however, it is a challenge to the two old parties. It is based 
upon the principles of socialism and is, thus, a reaction to the privi¬ 
leged position of property and capitalism in politics. It is, therefore, 
drawn almost entirely from the poorer and working classes. No doubt, 
there had been in existence in England, at different periods of history, 
some movement for the amelioration of the poverty-stricken majority, 
particularly from the beginning of the nineteenth century when the 
Chartist Movement was started. But it has received great impetus 
only during the post-war period, i.e., after 1918. The Labour Party 
stands for stare control of major economic projects, raising the stan¬ 
dard ofliving of the workers, higher taxing of the rich, international 
peace and grant of full self-government to the various dependencies 
of the Empire. Thus, both in domestic and foreign policy the Labour¬ 
ites are an antithesis of the Conservatives. Their number in the 
Lords is negligible, but in the Commons they are a growing party. 
At least on four occasions they have been able to form the govern¬ 
ment during the last three decades, twice with the tacit, support of the 
Liberals. 


1 


Ibid p. 52 


** 

j. 


103 


SALIENT FEATURES OF THE ENGLISH CONSTITUTION 

Place of political parties in England. The party system m 
England is, undoubtedly, the back-bonc of representative government. 
Each party tries to get its own leaders into office and for that purpose 
it educates the public. ‘It gives parties, dances, recepnons. It holds 
meetings and organises educational classes. It employs agents, speakers, 
canvassers. It raises funds for its activities. It seeks to permeate the 
local and the national press with its Propaganda'.' It has a nattona 
organisation which works all round the year with control over the local 
branches. The party system, in this way. largely controls the adminis¬ 
trative system and, therefore, has become an essential feature of 

constitution. . . 

7. Rule of Law is a feature of the constitution. Another 

very important feature of the English constitution » the Rule of 

Law. It is based upon the common law and ,s the product of co - 

turies of struggle for the recognition of the rtgh.s of ‘ 5 

vis-a-vis the monarchy. In England, the rights of c,intern are , n 

eluded in any single written enactment or statute and some oi 

rights do not find mention in any Act at all. yc. all the ettzens c jo 

the same liberty in all personal, rcligtous and other nta ers as 

generally enjoyed by the Americans and the French m the., ow 

countries. A^d the most important guarantee of civil libertytl is 

Rule of Law which is peculiarly of British origin and dist.ngu.shcs the 

British from the continental system. • . .1 

Broadly stated, the Rule of Low, as Dicey puts it, constitutes the 

following three fundamental principles. ,r 

Firstly 'that no man is punishable or can he lawfully mac e su'le 
in body or in goods except for a distinct breach of law established 
the ordinary legal manner before the ordinary courts of the land . 

This means that the ‘Rule of Law' ensures that the governmem 
free from arbitrariness of the persons in authority who cannot trample 

upon the liberty of the subject in any manner. 

Secondly, it ensures that no man, whatever h.s rank or author ly 
is above the law, bu, every citizen ‘is subject to the ordmary law of the 
realm and amenable to the jurisdiction of the on mary tn nma 

T , • • r„ nllirr of the British administrative system, 

This is a very peculiar leaturc 

„ , . . . , , 1 . .l.e continental system according to 

and is in strange contrast with lllL 


1 Laski: Parliamentary Government in England, p. 71. 

* Law of the Constitution, pp. 183-81. 

* Ibid. p. 109. 
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which officials are tried by administrative courts (special tribunals set 
up for the purpose) under the Administrative Law. Dicey thus speaks of 
the supremacy of the Rule of Law: ‘With us every official, from the 
Prime Minister down to a constable or a collector of taxes, is under the 
same responsibility for every act done without legal justification as any 
other citizen’. 1 

This equality of all before the law is so complete that only the King 
is considered to ‘do no wrong,’ and even in this case there is this guaran¬ 
tee that any action of the King, to be binding on the subjects, must bear 
the signature of one of his ministers, thus throwing all responsibility on 
the latter who is amenable to the ordinary law of the land. In fact, 
there arc several cases contained in the Law Reports showing how 
officials have been punished in the ordinary way ‘for acts done in their 
official capacity’. Hence the exception is more theoretical than real. 

Thirdly, the Rule of Law indicates that with the Englishmen, ‘The 
general principles of the Constitution are.... the result of judicial 
decisions determining the rights of private persons in particular cases 
brought before the Courts.’ 2 

We thus sec that in England, the Rule of Law denies a privileged 
position to any person official or unofficial. “The persons who compose the 
government of the day cannot do just as they please, but must exercise their powers 
strictly in accordance with the rules which Parliament has laid down .” 3 Ifany 
officer exceeds the bounds of his authority, he can be brought to trial 
before the ordinary courts, tried under the ordinary law and punished, if 
found guilty, in the same manner as any other private citizen. This is 
in contrast with the svstem in the Continental countries where accord- 
ing to Administrative Law, officials guilty of crimes committed in their 
official capacity are tried by Administrative Tribunals. 

In England, therefore, executive authority is undoubtedly limited 
by the Rule of Law. Recently, however, there has been noted a defi¬ 
nite decline in reverence for ‘rule of law’, and as Dicey himself admits, 
there is, at present, “a marked tendency towards the use of lawless 
methods for the attainment of social or political end”. 1 We may, at 
first, note that even when an official is tried and punished by the 
ordinary law courts, he himself does not pay damages, if any have to 


1 Ibid. 

2 Quoted by Finer in Theory and Practice of .Modern Government, p. 1471. 
5 Henan and Powrt : Government of Great Britain. p. 

* Dicey : Law oj the Constitution. Introduction, XXXVIII. 
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be paid to .he private citizen harmed, bn, U - the Stale iha P-t> 

State of whom the official was only an agent T h.s lessens ,, x» 3 o 
extent, the chances of an official keeping himself stnc > bound ' 

’ c ,J 1 „ p-,rli .nielli lias recently been conleriing\ti\ 

ordinary laws. SccondK , 1 < • 1,a the Education Ad of 1902 

wide judicial powers upon the oil it u -, i Finance 

- Insurance Acs <19.1 and ,912) on 

feveral odir officials. The parliament Act of 19.1 wr ens the power, 
of the Speaker whose ‘-.ilicHc -dc ^ a cola , of 

z* k :u it 

justice, would rather let ofl . ^‘'j,Actionary powers or. government 

person, the conferment of NMdt dt > P r ,\ lc ; ut l wc 

officials, as illustrated above, very much hunts he The 

and, in this way, minimises the srgmhcanee o U 

offieia, arc acquiring ^^^£^1-1 NM-«~ 

‘‘Thus England suiters from a ^ lh e ollicial. There is 

in serious injustice to the nuln ' J >f Law has 1)CCIl superseded 

no uniformity ol principles, h .mi 

by a number of sporadic and ... is ever 

These are thesahent featu e. ^ ^ day day , both in 

growing in the light ol chan ■ ^ a sludom of .his consti- 

national life and international * i .rnsnin^ 

i . ,.r liiiTiiture before conee.tiN giaspni 0 

tulion has to sift a vast volume 
its niceties. 
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PARLIAMENT : ITS 


GROWTH AND SOVEREIGNTY 


In England, the Parliament has an acknowledged r.ght 
to modify the constitution : as. then lore, the comUtutum 
may undergo petpetual ‘^ntt-. it docs not in reality exist 
the Parliament is at once a h ^at.vc and a constituent 

assembly. 

— Dt TOCQl/EILLh 


I, (Parliament) hath sow,sign and uncontrollable 

authority in the making, r.. • nlar s tng. rostra,rung. 

abrogating, repealing, reviving, and expound.,tg of Ians, 
concerning matters of all pn.ail.lv dono.mnat.ons. cedes,- 
astical or temporal, civil, military, mar,tune or ertm.nal : 
■his being the place where that absolute despottr power, 
which must in all gov, motets restde somewhere, ts 

entrusted by the coiislitulton Ol these \tng oms. 

— ni.ACKSTONE S COMMF.X TARItS 


What the term Parliament connotes. I arliamcni is b 

lalivc body in England. It exercises sovereign legislative pouet ■ 
the whole of the British Empire, in theory even for some of the se - 
governing dominions. Legally the term Parliament includes the Km 
the House of Commons and the House of Lords as ,s clear Iron, .1 e 

rliamcnlary statute, ii.dieal.ng the authority 

. . a 1 I... t l > < > 


words that occur in a parn.mw •*'•**;. - 

that makes the law. These words arc : "Be 1, therefore enacted by he 
King's most Excellent Majesty, by and with .be adv.ee and consent o 
the Lords Spiritual anti Temporal, and Commons, ... .Ins present 

Parliament 
While the 
lation remain 

have lost much of their inllucncr in law-making since the larliamen 
Act, 1911. In this chapter, wc propose to describe the origin, gi<>u 
and nature of sovereignty which Parliament exet crises. 


Spiritual and Temporal, and Commons, ... this present 
assembled, and by .hr authority of the sa,nets follows . • 
e position and the theoretical powers of the King ... leg s- 
ain intact, the real legislative power ,s excrctsed by the 
__ iUr House of Lords, even though the Loid 
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Origin and growth of hie British Parliament 


The British Parliament is the oldest legislative body in the world. 
Other countries borrowed their parliamentary institutions from 
England and that is why British Parliament is called the‘Mother of 
Parliaments’. 

Under the Normans and Planlagenets. Mention has already 
been made of the evolutionary character of the British constitution, 

4 

that is, of each organ of the government. In the earlier times the 
Wiu nagimol (meeting of the wise men) used to advise the king. After 

the Norman conquest ami the consequent introduction of the feudal 
system, the Witcnagcmot was replaced by a new body, the court of 
the king’s feudal vassals who were immediate tenants of the crown, 
bound to the latter by tics of military service. The practice of sum¬ 
moning the bishops and principal abbots to the meeting of the 
council at the court was also continued by the Norman kings. At 
everv meeting of the new bodv the lenants-in-chief and the ccclc- 
siaslics took particular care to safeguard their own rights, while grant¬ 
ing extraordinary aids to the king. When, later, the king infiringed 
upon the rights of the members, lie was forced to grant the Magna 
Carla (1215) by which he promised, on such occasions, to summon 
all the tenants in capite, the archbishops, bishops, abbots, earls and 
major barons individually, and the rest through the sheriff. When 
the number of tcnants-in-chief increased on account of sub-divisions 


of their holdings, their poverty increased and influence declined. 

1 he persistent efforts of King John’s successors to disregard the 
advice of the National Council led to a feeling of animosity against 
the king in all classes of his subjects, more particularly when Henry III 
repeatedly disregarded the Charter, sought the advice of his foreign 
favourites and made foolish and expensive effort to secure for his son 
the crown ol Sicily. L ltimatcly the Great Council or parliament 
which metal London on April 2, 125B, and lasted till May 5, forc¬ 
ed the king to consent to the appointment of a committee of twenty- 
lour persons t 12 to he elected by the barons and 12 chosen by the 
king! to which unlimited power was granted to carryout necessary 
idorms. 1 his committee met at Oxford on June 11, and drew up 
the famous Provisions of Oxford, according to which all governmental 
powers were placed in the hands of a representative oligarchy—the 
beginning of the decline of powers of the monarchy and the conse¬ 
quent transfer of power first to the oligarchy and later to the 
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representatives of llic people. 

Three years later (1261) the king came info direct conflict with ih 
baronsandwas defeated at the battle of Lewis on May 14, 1H>4. At 
this Simon de Montford obtained supreme power. S.mon placed 
friendly garrisons in royal castles and called the barons, and all the 
ecclesiastics (mentioned earlier) to meet in a naitonal council at 
London; he also took the bold step (introducing a great mnoval.onl 
to issue writs to all the sheriffs directing them to return no. only two 
knights from each shire, but also two citizens from each cdy and two 
burgesses from each borough, to at.cn,1 the meet.ng of the Conned. 
This representation of the urban and rural areas m the Parliament, 
which met on January 20,1205, earned for S.mon the tide of found,, 
of the House of Commons”. Thereafter parliaments so compose 
continued to be summoned during the retgn ofHcnry 111. A e hr 

death, the national assembly was called to meet at Westtmn te on 

January 14, 1273, to swear allegiance to Edward I. hen in 1 ales,me. 

To this assembly were summoned no. only the prelates and baron 

(as heretofore), but also four knights from each county, and fm 

citizens from each city. When Edward summoned hts firs, genual 

parliament at Westminster in April 1275 „ passed Statute of U , - 

minster I as made “by his council and by the assent of the arch- 

I) irons and llic coinmonaliN ol 

bishops, bishops, abbots, prints, c« • • ’ . . . . r , 

the land thither summoned”. This clearly estabhshed the r.ght ol tin. 

ecclesiastics and the commoners to pass laws ,n pari,amen, 

In 1295 Edward I was embroiled in an cxpcd.t.nn to France the 

r r i • i m pTifonv nml even landed at Dover. Anxious 

forces of which overran L-ascom 

, ill- ,r,i,c win ile nation, Edward I summoned a 

to have the backing ol the whom 

4 , , Wfciminstcr in November, so constituted ns 

parliament to meet at VNcsimmsu . v 

. ii thn nnwer to tax, the whole nation. Along with 

to represent, and have the power o' 1 * 1 -'* . . , 

the archbishops and bishops, the reprcscntat.ves of the .nrenor clc s> 
were also invited. Writs were issued to the shenffs to arrange elect,., 
and return of two knights from each county, two cttzens from “ch 
city, and two burgesses from carl, borough. Thus three estates w etc 
created to compose the then parliament namely, the barons he 

clergy and the commoners. Probably each estate met separately bn, 

the knights oficn joined with the commoners for present,ng pcuons 

,Q During the reign of Edward II the barons resisted the king due to 
the misdeeds of the king's favour,tcs. llic king was force n 

of Reform passed in 1311, which, among other things, stipulated 
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that (1) The king should not leave the kingdom, or levy war, without 
the consent of the baronage in Parliament and in case of his absence with 
consent of Parliament a guardian of the realm must be appointed by 
the common consent of the baronage in Parliament; (2) That the 
chancellor, two chief justices, treasurer, and other great officers of the 
crown, should be chosen by the counsel and assent of the barons in 
Parliament; and (3) that to prevent delay in the administration of 
justice, parliaments should be holden once in every year, or twice if 
need be, and in convenient places. These articles asserted the right of 
the barons in matters of administration and the convening of parlia¬ 
ments regularly. 

In 1309, the commons had asserted their power and rights by grant¬ 
ing a subsidy “upon this condition that the king should take advice 
and grant redress upon certain Articles, in which their grievances were 
set forth”. Thirteen years later an Act was passed which repealed the 
Ordinances passed in 1311, and recognised the right of the commons to 
share in legislation, by declaring that “the matters which are to be 
established for the estate of our lord the king and his heirs, and for the 
sake of the realm and of the people, shall be treated, accorded, and 
established in parliaments by our lord the king, and by the assent of 
prelates, earls, and barons, and the commonalty of the realm, accord¬ 
ing as it hath been heretofore accustomed”. 1 This established the 
right ol the common people of England, through their representatives 
both ol towns and counties, to participate in and share in the making 
ol laws for England. The power to make laws exercised by the king 
alone in former days now passed into the hands of Parliaments compos¬ 
ed ol the king, the prelates, the barons and representatives of the com- 

kingdom. In 1300 and again in 1 302, it was declared 
by statute that parliament should be held annually. 

During the reign of Edward II I, the commons asserted three impor¬ 
tant claims: 'I hat all taxation without the consent of parliament is 
illegal; the necessity for the concurrence of both Houses in legislation; 
the right of the commons to inquire into and amend the abuses of 
administration.- In 1360 the commons for the first time exercised the 
right ol impeachment. 

During the minority period (1377-89) of King Richard II the com- 


1 Statutes of the Realm, 15 Edward II, 109. 

* By this ume the tim e estates in Parliament began to sit in two Houses, the 
Barons in the House of Lords and the rest in the I louse of Commons. 
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mons assumed an aggressive attitude in regard to thc.r r.gl.ts and 
practically, for some time, “the whole executive government was trans¬ 
ferred to the two Houses”. Later during the same re.gn the two houses 
acted in unanimity in asserting their rights to control the ministers, and 

in 1399 Parliament deposed the King. 

Under Lancastrians and Yorkists. During the re.gn of the Lan¬ 
castrian and Yorkist Kings (1399-1485) each House acquired privilege 
in its collective capacity as well as of its individual members; of these 
three are important-(l) freedom of speech, (2) freedom from arrest 
and special protection against assault, and (3) thertghtofthe commons 

to determine contested elections. _ , , . .. 

Under the Tudors. With the rise of 1 udor despotism, parhamtn- 

tary control declined; Henry VII summoned parliament only seven 
times during his reign of twenty-four years; during Ins las. thirteen years 
parliament met only once. This was possible because h.s firs, parlia¬ 
ment had granted him, for life, two taxes, tonnage and poundage, and 
he exacted large sums as lines which together with forced loans and 
benevolences gave the king enough money to carry on the administra¬ 
tion without parliaments. His successor Henry VII I also tried to rule 
without parliaments, but whenever he summoned any he took care 
to pack it with men who were either his pa.d servants or favoura 
him. One of his parliaments became so subservient that it enacted that 
“the K ng’s Proclamations should he as valid as Acts of Parliament. 

The reign of Elizabeth was marked by religious activities, the 

majority of the members of the House of Commons consisted ol pun- 

tans. On two matters conflicts arose between the Crown and 

Parliament-succession to the throne and further reformation in the 

church established during Henry VIII’s reign. ... 

Under the Stuarts. With the accession of James I to the throne. 

the real conflict between the crown and parliament started. James pro¬ 
pounded the theory of divine right to rule; parliament asserted Us 
own rights and privileges acquired from "nrctot.me In lb28 Pa. la¬ 
ment pas^d the Petition of Right. 1629 Charles I came to the 
throne; he resolved to rule without Parliament anti thus overthrow 
the Parliamentary Constitution of England. He exacted money through 
arbitrary taxes. Final struggle between the Ktng and Parliament 
resulted in the Civil War because Parliament refused supplies with¬ 
out first obtaining the redress of grievances. In 1041 Parliament 
passed the Triennial Ac. to prevent the incoveniences ar.s.ng out til 
long intermission of Parliaments. It provided that Pari,ament must 
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be summoned at least once in three years. During the revolutionary 
period 1642-1660, no great change took place except Pride’s purge 
which ousted those members of the Commons, who had sided with • 
the King and a temporary abolition of the House of Lords. But with 
the accession of Charles II in 1660, parliament was restored to its 
earlier status of constitutional supremacy. With the Glorious Revolu¬ 
tion (1609) parliament’s right to sanction abdication of throne by a 
King, and the adoption of another King was successfully asserted. 

During the succeeding two centuries parliament acquired its position 
as a supreme factor in the administrative machinery. The Glorious 
Revolution of 1689 had far-reaching constitutional results. William 
and Mary accepted the throne by agreeing to the Declaration of Rights 
on February 13, 1689, that asserted that (a) the sovereign had no 
right without the authority of parliament to suspend laws, to use the 
dispensing power, to levy money, to create commissions and courts for 
ecclesiastical cases and to raise or keep a standing army in time of peace, 
and ( b) the subject had the right to petition the king, to have freedom of 
election to parliament which had to meet regularly, to have freedom 
of speech in parliament, to be free from excessive bail, excessive 
fines and illegal and cruel punishments. On December 16, 1689, par¬ 
liament passed the Bill of Rights limiting the prerogative of the king 
and asserting the right of the subject. This measure excluded from 
the throne all persons who were members of the Roman Catholic 
Church or married a Papist. It settled the throne in this order, William 
and Mary, the children of Mary and in default of issue the Princess 
Anne and her children, and in default of issue, the children of William. 
The First Mmii v Act (called the Army Act) was also passed the same 
V car, proscribing, among other things, that no standing army was to 
be maintained without consent of parliament; this Act was to be re¬ 
newed every year thus necessitating the annual meeting of parliament. 
6 lie Triennial Act of 169-1 limited the duration of parliament to three 


years. 

In 1701 the lifill parliament (full of Tory majority) of William and 
Mary, passed the Act of Settlement or Succession, after the death of the 
on lv surviving child of Anne. Its main provisions were: (1) the throne, 
after Anne’s death, was settled on Sophia, Electrcss of Hanover, who 
was the daughter of James I’s daughter Elizabeth, and her heirs, being 
Protestants; (2^ the sovereign must be a member of the Church of 
England; (3) no war shall be undertaken in defence of the con¬ 
stitutional possession of the sovereign without the consent ofparliament; 
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(4) (he sovereign is not to leave England without the consent of Parlia¬ 
ment; 1 (5) Judges are to hold office during good behaviour and can only 
be removed on an address from both houses of parliament; (6) pardon 
under the great seal is not pleadable in bar of impeachment; (7) no 
alien can sit in parliament nor in the Privy Council nor hold lands 
from the crown; (8) all matters within the jurisdiction of the I nvy 
Council are to be transacted there and its decisions signed by all its 
members (repealed in 1705); (9) no pensioner or place-holder is to sit 
in parliament (repealed in 1705). In 1707 parliament.passed the Art 
of Union with Scotland, by which ilie separate entity of Scotland as 
a state under the king of England was ended and the United Kingdom 
of Great Britain came into existence, with one parliament. 

Under the Hanoverians. When George I ascended the llirone 
in 1714, a new chapter began in the history of parliamentary supre¬ 
macy As the king, and also his successor son George II did not know 
English they left the real work of administration to parliament and 
ministers. Walpole became the First Prime Minister of England and 
the Cabinet System came into existence. The legal prerogatives of 
the crown were still there, but they were now being exercised at the 
will of the responsible ministers of the crown who leprcscnted the 
majority will in the House of Commons. The House of Commons 

became supreme as it secured the sole right of taxation; the practice 
of granting supplies annually came inlo existence and litis necessitated 
the annual meeting of parliament. George III knew English well 
Born in England, lie was fully conversant with the British system of 
government; lie made an attempt, on ascending the throne in 1760, 
to rule and govern and exercise his prerogatives personally and not 
allow the ministers to do ii. latter the king came into conflict with 
successive ministries; the loss of the American colonies was largely due 
to his stubbornness. The king’s failing health and successive illnesses 
(in 1765, 1788, 1801 and 1804) led to revival of the supremacy of 
parliament and the responsibility of the ministers to the House of Com¬ 
mons. When George III developed insanity in 1810, lie was perma¬ 
nently incapacitated and ihc real power passed into the hands ofparha- 

Tlie British parliament as then constituted did not reflect the real 
will or the electorate. The movement for reform of parliament was 
continued throughout the nineteenth century. Three successive Reform 


1 This was repealed in 1714, 
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Acts (of 1832, 1867 and 1884-85) were passed to stop corruption in 
elections, to extend the franchise to a very large percentage of citizens 
and to diminish the influence of the rich people over elections. The 
long reign of Queen Victoria (1837-1901) witnessed the rise of great 
statesmen in parliament who by their principles and policies made the 
House of Commons the holder of real power in the state. £arty system 
of government became the fundamental (though unwritten) feature of 
British political system. In return for immunity from all responsibility 
and an agreed civil list, the monarch surrendered for all practical pur¬ 
poses the royal rights and prerogatives (without losing the legal powers 
and position) into the hands of the responsible ministry. In this way, 
after a sttuggle lasting several centuries, the British Parliament acquir¬ 
ed full legislative powers and complete control over the executive. 

Nature and Extent of Parliamentary Sovereignty 

From the above description of the origin and growth of the British 
Parliament and the position it now occupies in the governmental sys¬ 
tem of England, it is clear that of all organs of government in that 
country, Parliament is undoubtedly the most powerful and supreme 
organ. Different writers on the constitution and constitutional law of 
England have discussed the sovereignty of the British parliament 
as distinguished from the legislatures of other democratic states. Prof. 
Dicey says: “The sovereignty of Parliament is (from a legal point of 
view) the dominant characteristic of our political institutions”^ He 
has. while discussing the nature and extent of parliamentary sovereign¬ 
ty quoted the classical passage in Blackstone’s Commentaries, express¬ 
ing the view of Si>- Edward Coke (Fourth Institute, p. 36) which runs 
thus: “The power and jurisdiction of parliament, says Sir Edward 
Coke, is so transcendant and absolute that it cannot be confined, 
cither for causes or persons, within any bounds”. The passage further 
states, in relation to powers exercised or exercisable by parliament, that 
“l; i .ath sovereign and uncontrollable authority in the making, confirm¬ 
ing, restraining, abrogating, repealing, reviving and expounding of laws, 
concerning matters of all possible denominations, ecclesiastical or tem¬ 
poral, civil, military, maritime or criminal: this being the place where 
that absolute despotic power, which must in all governments reside 
somewhere, is entrusted by the constitution of these kingdoms. All 
mischiefs and grievances, operations and remedies, that transcend the 
ordinary course of the laws, arc within the reach of this extraordinary 
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tribunal It can regulate or new-model the succession to the Crown; as 
was done in the reign of Henry VIII and William III. It canalter the 
established religion of the land; as wasdone in a variety of instances, in 
the reigns of Henry VIII and his three children. It can change and 

create afresh even the constitution of the kingdom and of Parliaments 

themselves; as was done by the act of union, and the several statutes for 

triennial and septennial elections. It can, in short, do everything that 

is not naturally impossible; and therefore some have not scrupled to 
call its power, by a figure rather too bold, the omnipotence of Parha- 
ment True it is, that what the Parliament doth, no authority on earth 
can undo.” 1 Emphasising the extent of Parliament’s sovereignty De 
Lolmc used words which have become proverb,ah He sank It t a 
fundamental principle with English lawyers, that Parliament can do 
everything but make a woman a man, and a man a woman . Stnce 
these views were expressed by Coke and De Lolme much water has 

flowed down the Thames, the Ontario, the Ganges, the Indus and the 
Irawadi. Let us examine the truth of the above statements regard, ng 

Pa ThTe C are , diffemn e t points of view from which sovereignty of parlia¬ 
ment can be discussed, namely, legal sovereignty m theory actual 
sovereignty in practice, internal sovere.gnty (regardmg tts author, 
over its own composition, tenure, and powers, and regard,ng extent of 
its law-making for England or the United Kingdom), and external 
sovereignty 4 "(relating to" its power of law-making affecting either the 
different parts of the British Empire or Commonwealth and fore,gn 

stales including international bodies). 

Legally speaking Parliament is still sovereign, because no law made 

by it can be questioned in any court of law, nor is there any hm.t 

prescribed by any authority regarding parliament s power to make 

aws. The law-making power of the American Congress ts ltnoued by 

the American constitution which defines those powers insertion 8 of 

Article I. The American States have all other powers no, given to the 

_ i i t’tutirm As the Supreme Court has the power to 

Congress by the const,tut on. A P a Congressiona l law can be 

enforce the supremacy of the consiuu , » f 

invalidated, and there have been many such cases of ■nvabdauon of 
congressional law on the ground of that law being .neons,stent w h 
the constitution. On the other hand, the jurisdiction of the B„„sh 
Parliament with regard to its power of law-making has nowhere been 


. Quoted by Diccy in Law of H* Cm.lilulion, pp. 41-42 



116 


MODERN GOVERNMENTS 


defined or prescribed. British courts cannot question the legality of 
any law made by parliament. British parliament is, therefore, a sove¬ 
reign legislature as opposed to a non-sovereign law-making body like the 
legislative assemblies or councils existing in those parts of the British 
Empire which are not fully self-governing. The Act of Settlement of 
1701 is a good illustration of parliamentary sovereingty as it prescribed 
the succession to the British throne and abi idged the right of a succes¬ 
sor to the throne in regard to profession of religion or matrimonial 
alliance. Edward VIII had to abdicate the throne because he wanted to 
marry a woman of American descent and twice divorced, with the 
right of succession to the future issues; he had declined the offer ofa 
morganatic marriage which would have debarred his issues (from that 
marriage; from succession to the throne. Again, parliament prescribes 
its own tenure. In 1716 parliament repealed the Triennial Act of 1694 
(which had prescribed a three-year term of the House of Commons) 
and passed the Septennial Act increasing the term to seven years, and 
thus the then House of Commons extended its own life by four years, 
thus avoiding the possibility of riots which were apprehended if elec¬ 
tion had been ordered in the existing circumstances and the fear ofa 
Jacobite majority hostile to the Hanoverians coming into the House 
of Commons. In passing this Act parliament asserted its sovereignty 
show ing that it w as not the agent or trustee of the electors but that it 
had a right to pass or repeal any laws it chose. In 191 l parliament passed 

an important measure Parliament Act, 19! 1) curtailing the powers of 
the House <>1 Lords and fixing the term of the Commonsat five years. 
And yet the same parliament extended its own life in 1916 (disregarding 
the limitation of ca-si in order to avoid an election during the 

course of \\ orld . ■ ; I. 

Government of imlia Act, 1919, in the preamble, laid down the 
power of parliament as the sole judge regarding the various stages of 
erantinc self-government to India. The Government of India Act, 1935, 
repealed the Act of 1919 but not its preamble. But pressed by the 
conditions existing in India in 1947 parliament had to pass the Inde¬ 
pendence of India Act granting independence to India, freeing the 
Indian Princes from all obligations to the Crown, and created the two 
dominions of India and Pakistan. But he would he too bold a person 
who would agree with Coke in asserting that parliament can now 
“repeal” or “abrogate” this enactment of 1947, and “revive” the 
Government of India Ai t, 1919 or 1935. True, parliament by its own 
enactment created the dominions of India and Pakistan in 1947, but 
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it has no legal authority now to undo this fact by repealing the Act of 
1947. 

The Statute of Westminster, 1931 is another important example of 
the practical limitations on the legal sovereignty of parliament. To 
give legal recognition to the actual status which the dominions had by 
then acquired and accepted by the Imperial Conference resolution in 
1930. parliament passed the Statute of Westminster, 1931. In para 2 of 
the preamble, the Statute limits the power of British Parliament as set 
out in the Act of Settlement of I 701 and shares it with the Dominions, 
in these words : “And whereas it is meet and proper to set out by way 
of preamble to this Act, that, inasmuch as the Crown is the symbol ol 
free association of the members of the British Commonwealth of Na¬ 
tions, and as they are united by a common allegiance to the Crown, 
it would be in accord with the established constitutional position ol all 
members of the Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the Throne or the 
Royal style and titles shall hereafter require the assent as well ol the 
Parliaments of all the Dominions as of the Parliament of the Untied 
Kingdom”. So when the crisis over Edward VIII s decision to marry 
Mrs. Simpson arose, Baldwin made it clear to the king that it was 
doubtful if the Dominion Parliaments would agree to a change in the 
Succession Act of 1701. In fact Baldwin kept the Dominion Covern- 
ments informed of all the developments in connection with that crisis 
which was averted by Edward’s abdication, but not without previous¬ 
ly obtaining the assent of the Dominions to the introduction of the 
Bill to effect the abdication. The Irish lree Stale passed its own law to 
legalise the abdication. The Government of the Union of South Africa 
in order to make the Royal Marriages Act ol 17/2 a part of the law ol 

the Union, and holding that there had been an abdication passed us 
own enactment to date it back a day earlier than the passing ol the 

Statute of Westminster. 

Para 3 of the Statute lays down that “no law hereafter made by the 
Parliament of the United Kingdom shall extend to any ol the said 
Dominions as part ofthclawof that Dominion otherwise than at the 

request and with the consent ol that Dominion . 

Section 2 of the Statute repudiates the applicability of the Colo¬ 
nial Laws Validity Act, 1»G5, to the Dominions, and iurthcr states 

that no Dominion law “shall be void or inoperative on the ground that 

it is repugnant to the law of England, or to the provisions of any existing 
or future Act of Parliament of the United Kingdom or to any order, or 
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rule or regulation made under any such Act, and the powers of the par¬ 
liament of a Dominion shall include the power to repeal or amend 
any such Act, order, rule or regulation, in so far as the same is the 
part of the law of the Dominion”. This has restricted the sovereignty 
of the British Parliament to legislate for the Dominions, and at the 
same time empowered a Dominion parliament to repeal or amend any 
Act of the British Parliament which might be repugnant to the law¬ 
making power thus acquired by a Dominion. Under Section 4 of the 
Statute the British Parliament cannot pass any law or Act applicable 
to a Dominion except at the express request and assent ol the Domin¬ 
ion concerned. This is further clarified by section seven of the Sta¬ 
tute. These changes (restrictions) in the sovereignty of the British Parlia¬ 
ment have been made because of the changed and changing conditions 
in the former British colonics now called Dominions. Lord Passfield, 
in supporting these provisions in the Statute ol Westminster 1931, stat¬ 
ed, while the Bill was being discussed in the House of Lords (November 
26, 1931): ‘'An Act of Parliament can in many cases, , be an instru¬ 
ment of freedom and not necessarily an instrument of restriction. In 
this case this is an instrument of freedom—to give freedom to the 
Dominions, and to this country in its relations with the Dominions, 

to grow and develop without the fetters of an Act of Parliament. 

I believe the British Commonwealth of Nations cannot be maintained 
on the basis of legal fetters and Acts of Parliament reaching from one 
end of the earth to the other.” It is true that the British Parliament 
in the exercise of its sovereignty vis-a-vis the Dominions, by its own 
Act, removed the “fetters”, but it is absurd now to assert that it can 
rc-extcnd its sovereignty, as Coke and Dc Lolme might have suggested, 
by “repealing” or “abrogating” the Statute of Westminster, and by 
“reviving” the Colonial Laws Validity Act, 1865. 

The British Parliament, by its own Acts, granted complete inde¬ 
pendence to Burma and Dominion status to Ceylon, but it 
would be absurd to say that Parliament can reassert its sovereignty 
over these countries by repealing the relevant Acts which granted 
independence to the one and Dominion status to the other. Similarly 
it cannot abrogate the Act recognising the independence of Ghana. 
Any attempt to undo these facts will be illegal. 

The extent of sovereignty of Parliament as envisaged in the state¬ 
ments of Coke and Dc Lolme or discussed by Dicey is inapplicable 
to modern conditions, and is, therefore, a myth. And vet it is still 
true to say that the British Parliament is sovereign as no other legisla- 
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turc in any other country is. I his peculiar sovereignty of Parliament 
may be stated thus: 

(1) The British Parliament is legally sovereign, possessing unlimited 
and unquestioned authority to make any law for the United Kingdom 
of Great Britain and Ireland: any change, however, in the title and 
succession to the throne can be made with the consent and concurrence 
of the Dominion Parliaments, as provided for in the Statute of West¬ 
minster. 1931. No court of law in the Kingdom can question the 
validity of any Act passed by Parliament; in this way it is more power¬ 
ful than the American Congress which under the American 
federal system has limited legislative powers. There is no doctrine 
of judicial review in England. But Parliament cannot disregard the 
Rule of Law and deprive citizens of their rights; The Defence of the 
Realm Act of 1914-15 and the Emergency Powers Act of 1920 were 
special measures passed to meet emergencies, and repealed after the 
emergency period was over. 

(2) The British Parliament is sovereign also in the sense that it 
passes all laws, whether an ordinary measure creating a local board, 
a turn-pike bill, or a measure like the Statute of Westminster or the 
Independence of India Act, 1947, or the Abdication Act of 1930. by 
the same ordinary process of law-making. In this respect, thcrelbic, 
it is both an ordinary legislative body as well as a “Sovereign Cons¬ 
tituent Assembly”; there is no distinction between an ordinary law 
or a constitutional law in England so far as the law-making power of 
Parliament is concerned. If Parliament so chooses, it can abolish 
monarchy and declare England a Republic, or abolish the House of 
Lords, by a simple measure discussed and passed by the same piocess 
by which an ordinary law is passed. Such a far-reaching law-making 
power is not possessed by any other legislature. 

In the United States any change in the constitution (even the term 
of the President or the order of succession in case of the premature 
demise of the President) can be made by an amendment of the consti¬ 
tution for which the process prescribed by the constitution is: 


“The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this Commo¬ 
tion,or on the application of the legislatures of two-thirds «»l 
the several Stales, shall call a convention to propose amend¬ 
ments which, in cither case, shall he valid to all intents and 
purposes, as part of the Constitution, when ratified by the 
legislatures, of three-fourths of the several States, or by 
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conventions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress.. 

Nor is the French Parliament (in the Fourth Republic) empowered 
to change the constitution of France. The constitution prescribes the 
following method for its own revision: 


“Revision is to be decided by a resolution adopted by an 
absolute majority of the members composing the National 
Assembly. The resolution stipidates the object of the revision. 
After at least three months it undergoes a second reading 
under the same conditions, unless the Council of the Repub¬ 
lic, to which the resolution has been referred by the Na¬ 
tional Assembly, has adopted by an absolute majority the 
same resolution. After the second reading, the National 
Assembly drafts a bill for the revision of the Constitution. 
I his bill is submitted to Parliament and voted by a majori¬ 
ty in the manner of an ordinary law. It is submitted to a 
referendum unless it has been adopted on a second reading 
by the National Assembly by a majority of two-thirds or by 
a majority of three-fifths by each of the two houses.” 


I he bill is promulgated by the President within eight days of its 
adoption. But no revision touching the existence of the Council of 
the Republic can be made without the concurrence of that Council 
or resort to a referendum. 

In Switzerland a constitutional amendment can be made by a referen¬ 
dum at which the law is considered to have been passed if accepted by 
a majority ol the voters in a majority of the cantons and also by a 
majority of the voters in Switzerland. 

In short, in every other country of the world with a modern or 
democratic constitution there is a distinction between a constitutional 
law and an ordinary law, and only the latter variety of law can be 
made by the legislature, while the former can be made by a body 
prescribed in the constitution and different from the legislature. It is 
the British Parliament alone which has unlimited legislative power, 
both for constitutional and ordinary law-making ; this is the peculiar 
sovereign character of that Parliament. 


(3) I he legal sovereignty belongs to Parliament without doubt, 
but it is subject to the final and political sovereignty of the electorate 
whose will ultimately prevails. Parliament dare not pass a legislation 
in the teeth of adverse public opinion which reflects the will of the 
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electorate through the press and public meetings. As at every election 
to the House of Commons, the electorate actually exercises its political 
sovereignty by prefering to vote for the candidate of its choice, the 
House is expected to make only those laws the object of winch had 
either been approved by the electorate or which were not d.sap- 

P, °4) d In\he actual process of law-making committees of the House 
play an important role. 11 the appropriate committee to which a bill 
fs referred, rejects any part or pans of the bill and suggests al.crna me 
provisions, the House accepts the recommendation ol the committee 
in order not to offend public opinion ouwidc Uic.House. 

(5) When a bill is before Parliament. the public criticism or sugges¬ 
tions for impiovcmcnt in i, made by corporations or bodies afleewd. 

for example, the trade unions or similar.other associations, go a g ea 

, . • .1 r in .,i vole of the House. Therefore, in actual 

wav in determining the tinai\oic r . n . e n „i, 

practice Parliament keeps its ears ,o the ground m order to assess pub- 
He opinion expressed through the various associations and bodies 
affected by any proposed legislative manner so that die hnal legisla¬ 
tion passed by it may not arouse public protests and dtscontcnt. 

(6) Parliamentary sovereignly is further restricted actual p a 
tire by obligations arising „f Hr hum s membership oftljc U cd 
Nations and other international organisations, ... a rn.nu, lo, 

I international commitments a,c made by the British government 
Membership of the United Nations re-tricis the external »vcrc.g n o, 

i . . , lt wi Urii lin cannot be an exception. I arliainuu, 

therefore, has to adhere to .he p, ineiples enunca.ed hf or dec,s ons 
laid down by the UN or other iniernational bodies It dare not make 

a law infringing upon Human Rights or legalising slavery will,.,, he 
borders or in any of the tcrrilories over which its kg.slal.ve contio 
extends. Membership of the Iniernational Labour Organisation 1. 
example, restricts the sovereignly of Parliament with regard .ohms 
regulating, say, hours of work ol die l.ilmuieis . 

Such then is the extent and nature of PaH^ncnta^^veu^n >. 

It clearly nullifies the maxim laid down by Coke or IV I.ohm, but 
establishes the fact that the British Parliament s legislative powns arc 
far greater than those ol'any other legislature in the world. 

Si l i e i Readings 


Adams, G 


. b._ Constitutional History of England. (1931 Edition; 
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PARLIAMENT : COMPOSITION AND LEGISLA I ION 


There is no country in the world in winch everytlung 
can be provided for by the laws, or in which pol.ttcal tnstt- 
tutions can prove a substitute for common sense and public 

morality. _, )K tocoi'evili.e 


* 

In effect, to follow, not to 

to give a direction, a form, a 
sanction, to the general sense 

end of legislation. 


force, the public inclination, 
technical dress, and a specific 
of the community, is the true 

— BL'RKE 


House 01 Commons 

Strength of the House Thejiritislt , £ 

much later than the House of 

Lord E 5 - describcd it. the previous chapter Ever smcc .he rep^sen- 
tation of the boroughs and shirts in the Model Parliament of -95 was 

introduced, the compost ^ ^ r Edward I there were 74 knights 
from time to time. Dm ngt- b Lancastrians, 180 bur- 

and 200 burgesses ; under Edwaio m ane V IH 

gesscs ; and under Henry VII, 200 burgesses. 

and Charles II, 1110 burgesses were added by royal char to be. 
roughs ; after that no new borough was crealed . il 1 832 > 7 7 . 

House ofCommont conum ^ hil c in 1800 .he Unionvvi.lt Ireland 
Union with Scotland tn that y« . 1 ' ^ ^ ^ membcrsllip of the 

added another 100 In* mem ■ ^ /Jf , ofl hat 

House rematned a. G70 bu u „ thc ycar ,945. The 

year was fixed at > abolished the tepresentation of the 

R t p,tsm,alwn of Ihe Pe0 ^ ^\ ^ Mc vo tes enjoyed by the electors of 

Uotvcrsutcs puttmg an cn rc d„ccd the membership by 

£ . U n=T h r of Commons a, 023 which was 

given effect to in thc elections ol 1 -»a0 and JjI. 
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Representation in the Commons. It has already been stated 1 
that, before the year 1832, the House of Commons was not a true re¬ 
presentative of the masses and did not reflect the opinion of the people ; 
it was a body packed with aristocrats and their nominees or puppets. 
The three Reform Acts of 1832, 1867 and 1884 widened the franchise ; 
the Act of 1918 practically introduced manhood suffrage (i. e. all male 
adults who had pul in 6 months residence, or occupied business premises, 
or held a university degree were given the right to vote), granted fran¬ 
chise to women of the age of 30 years and over, and introduced a uni¬ 
form franchise for county and borough constituencies. This Act made 
other provisions of considerable importance, such as for instance a 
candidate failing to obtain allcast one-eighth of the total votes polled 
was to forfeit his security ol £ 150: one member was to be elected for 
every 70,000 of the persons in Great Britain, and one for every 43,000 
in Ireland. Ten years later the Representation of the People (Equal 
franchise) Act, 1928, was passed. According to this Act universal adult 
soil rage has been introduced and property qualification abolished. 

1 he franchise is now enjoyed by all persons of the age of 21 years or 
over, male or female, who have been living in the constituency on 
June 1, and have resided there for at least thirty days at the time of 
registration, and put in three months residence cither in the constitu¬ 
ency itself or m the same parliamentary county or borough and arc 
British subjects owing allegiance to the King. ‘‘British subjects’* 
means those who arc so by birth or naturalisation. The term includes 
all the citizens of the Commonwealth residing in England and is 
not confined to Englishmen only. In the case of occupiers of business 
premises, annual rental value must be at least £10. Certain categories 
ol persons are disqualified from voting rights. These include crimi¬ 
nals, idiots, infants, aliens, peers, and paupers maintained in public 
institutions. Those who have been convicted bv courts for corrupt 
practices at elections arc disfranchised. A person may not vote at a 
general election in more than two constituencies, i.e. y in one con¬ 
stituency he may vote for residence qualification and in another bv 
reason of his business qualification. 

Constituencies and Electorate. Till 1944 the 615 members of 
the Commons were distributed thus : England 492, Wales 36, Scotland 
74, and Northern Ireland 13. There were 595 constituencies in all, 
of winch j/G were single-member' 18 sent two representatives each, and 


1 See chapter l. 
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one (the Scottish Universities) three representatives During the 
Second World War, due to migration or population, the number of 
electors h 20 constituencies exceeded 1,00.000 m each. Hence m 

October 1944 royal assent was given to the House of Commons'Rc- 
Octohcr lST > > whereby these 20 constituencies were split 

distribution of Seats) Act . incre ased temporarily to 040 

un into 45 and the strength of the House n crea i 

and this was the total strength till the election of June 1945. 1 he 

30 . • .r, arranged as to be almost equal m popula- 

general constituencies ar£ .art ^ ^ c|cc , mrlt( . and 

,ion ; there are nearly 50 0 Brilain we re distributed thus in 1950: 
parliamentary seats * Wales 1 302.356 electors 

England, 28,3/4,; v}70 190 electors and 71 seats. Northern 

and 36 scats, Scotia , . females far oul-numher the 

Ireland has .2 seats E' ™i ,hc results of election 

males. This factor has ; cxercisc sobering inllucnce 

since 1928 as women are ^ 1948 Rcdistrilnuion of Seats Act 

upon politics than men ^ ,, 1L . Universities have been deprived of 

was passed accoiding , ( „ n l strength of the House has been 

,heir special representation and to« 8^ ^ (wo . m( , m | )er 

fi,ed - at 625.The »™c Ac^ a U rawiiuw ^ , nany 

constituencies. The >-5 , <>lls ,uc.cios were arranged at nre- 

conslituenc.es. 1 or “ er ' „ directed but in 1944 permanent 

gular intervals as and wlK . . ^^ ^ { ^ thtir rccom niend ; .iions 

boundary commissions weic « PI 

constituencies were arranged m 1 ‘ ^ ^ Glorious Revolution of 

Duration of * arl,ai "* ol)|i .. a(ion on the King for consulting 
1686, there was hardly an> ^ (lf>fl9) tlc(inilc | y laid down 

parliaments regularly. 1 > T , 1C Stuarts had been extremely 

annual convening of parhamc lhcy rulcd without any 

irregular in calling pai ian * ^ C) f 1GD4 lixed the normal term ol 
parliament at all. The 1 nen • ^ inl7l5 lhc Whig ministry of 

each parliament at th.ee _ ; ilinalionso f lh eJacobites, and fear- 

George 1, apprehensive of the cnd lhc stability of the now 

ful lest a general election. \ n thc House of Lords a bill 

dynasty (the Hanoveuai h ^ Hquscs bccamc the Septennial Act 
whic h when passed >> . of parliament to seven years. 1 h.s 

of 1716. It extended the dm at.necessary because, as Sir 
increase in thc duration ^ tcnnia i measure in the Com- 

Richard Steele while suppo. ^ ^ has ])ecll cna cu d the nation 
mons spoke: Ever s.ucc J ^ (1 . iclinia , Parliament 

h«ts seen a scries oi contention , 
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has been spent in vindictive decisions and animosities about the late 
elections; the second session has entered into business,.... the third 
session has languished in the pursuit of what little was intended to 
be done in the second ; and the approach of an ensuing election has 
terrified the members into a servile management, according as their 
respective principles were disposed towards the question before them 
in the House”. Later, attempts were made to revert back to triennial 
elections. The Parliament Act of 1911 reduced the duration of the 
Commons from seven years to five years, although the same Parlia¬ 
ment which was responsible for this Act, later passed a resolution in 
1916 increasing its own life beyond five years on account of the exi¬ 
gencies of the Great War which needed concentration of the country’s 
attention on its successful prosecution without creating the 
disturbance of a general election. Thus, at present, the normal life 
of each parliament (i. c. House of Commons) is five years. But earlier 
dissolutions sometimes take place when the King permits a Prime 
Minister to make an appeal to the electorate. The following table 
indicates how the life of successive parliaments has been much smaller 
than the statutory duration : 


Date 

of first merlins 

Date of dissolution 


Duration in 
years, months 
and days 





Yrs. 

Months. 

D. 

February 

13, 190(1 

January 10. 1910 

3 

11 

24 

February 

13. 1911) 

November 20. 1910 

0 

9 

13 

January 1 

U, 1911 

November 25, 1918 

i 7 

9 

25 

Frln nary 

4, 1919 

October 2fi, 1922 

1 3 

8 

22 

Noveinbe 

r 20. 1922 

November If*. 1923 

0 

11 

27 

lnmurv li. 1924 

October 9, 1924 

0 

9 

1 

Deo mbe 

r 2, 1924 

May 10. 1929 

4 

5 

7 

June: 25, 

1929 

August 24, 1931 

2 

1 

29 

November 

r 3. 193 1 

October 25, 1935 

1 3 

11 

22 

Novenibe 

r26. 1933 

June 15, 1945 

9 

fi 

20 

July 21, 1 

1945 

Fe bruary 2, 1950 

4 

fi 

12 

Match 3, 

1950 

October 5, 1951 

1 

7 

2 


This gives a total duration of 44 years 3 months and 24 days for 
twelve parliaments, j.t\, an average of 3 years 8 months and 10 days for 
each. During the post-war I period the average has been less than 
three years. The criticism of triennial elections, as made by Sir Richard 
in 1694, is, however, not applicable to the conditions of the present 
century because, now-a-days, unlike the seventeenth and eighteenth 
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centuries, the elections are held so definitely on party lines that there 
is no need for the majority in a parliament to start its activities anew. 
The programmes of the parties arc always known to the members as 
well as to the electorate; moreover, the cabinet hold on parliament 
is now so complete that the latter merely registers the views of the 
former. Legislation, therefore, follows the general policy of the party 

in office. 

Election to the House of Commons. The present system of elec- 
lion to the House of Commons may be considered under three heads, »«., 
nomination of candidates, general electioneering campaign, and actual 
voting and declaration of results. As soon as parl.ament is d,solved, 
whether on the expiry of,Is normal term or on the grant of the ktng's 
permission to the Prime Minister to make an appeal to the electorate, 
each party prepares itself for contesting the elections. I, may be men¬ 
tioned here that each political party has a national organ,sat,on and 
local branches all over the country, ..... m all cons,,,uenctes The 
national organisation of each party decides the genera policy and pro¬ 
gramme of the party and communicates the same to tlte local branches. 

Nomination of candidates. The nommatton of cand,dates ,s 
then the most important work foreach party. The local organ,sat,on of 
a party in a constituency recommends the name of that person who ,s 
most likely to win the election in thcconst.tucncy. The popular, l> of a 
member, his capacity to bear the expenses ofelecon, Ins servtces to 
the party, and his ability as a legislator arc the pr.mary consideration, 
which weigh with the local organisation tnmakmg the chotccof a candt- 
date The recommendations of the various local organ,sa,tons are then 
formally approved by the national organisation of,he party. It ,s not 
necessary that the candidate recommended for a constituency should 
be resident therein. In every parliament there ,s quite a good number 
of members who are returned by constituencies in winch they do no 
reside nor have ever resided. Such members acqutre fame by then 
service or ability and arc, therefore, gladly adopted by any const, tucncy. 
For example.Gladstone,during his long parliamentary• career,represent¬ 
ed at different times five constituencies m none of winch he had esc 

resided. The only legal requirement is that he must be a registered vote, 

T rptristered voters belonging to the constituency 

must sign a nomination form supplied by the return.ng office no n a 
ling the candidate for election. The nommatton papers of the ranch 
dates are handed over to the return.ng ofitcer (an person) who 

attends either at the town hall or court house or any other comcn.cn, 
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place lo receive the papers within one hour fixed for the purpose. Any 

number of candidates inav seek election to a seat from the same consti- 

* • 

tuency. Each candidate is required to deposit a security of £150 which 
is forfeited in case lie fails to obtain at least one-eighth of the total votes 
polled in the constituency. At each election quite a number of candi¬ 
dates forfeit their security; at the elections of 1945, 1950 and 1951, the 
number of forfeitures arc 131,461 and 96 respectively. The important 
leaders of the party, whose presence in Parliament is considered neces¬ 
sary, are set up from the constituencies where the party has the strongest 
support of the electorate, so that there may be the least chance of the 
party leaders suffering defeat in elections. These constituencies are called 
“safe seats’’ of the party. In most constituencies, there are at least three 
candidates put up respectively by the three major parties. Besides, the 
smaller parties may set up their candidates in some of the constituencies. 
Independent candidates owing allegiance to no particular political 
party also seek election in some constituencies where they hope to win 
the support of the electorate because of their personal influence or old 
services to the constituents. 


Cost of elections. In a fteeand democratic election the party and 
the candidates have in incur heavy expenditure. In order to discourage 
corrupt practices the maximum amount which a candidate can spend 
on his election is laid down in the Election Rules. The maximum limit 
so fixed has varied in England from time to time. The present limit 
fixed in July. 19-115 is laid down thus: in a county election £ 450 plus 
‘-'d. per elector, and in a borough election £ 450 plus 1 Ad. per elector. 
This was for the first time enforced in the general elections of 1950. On 
an average, carl-candidate spent £630. The total election expendi¬ 
ture 'l<>r Great B« ’ain) for all parties came to £ 1,160,330 and 

937,523 for the • . iron of 1950 and 1*151 respectively. 

Electioneering campaign. When the nominations have been 
finally made and scrutinised, the political panics, already busy in 
carrying on electioneering propaganda, revitalise theirefforts to appeal 
to the country through various devices like holding of meetings, pam¬ 
phleteering, newspapers, radio, and sometimes theatres and cinemas. 
Each party explains the merits of its own programme and policy and 
tries to find faults with those of the other parties. The whole country 
is thus thrown into a whirlpool of election campaign for this is the time 
when the policy of the future administration oft he country is to be actual¬ 
ly decided by the people. On the day fixed for election (in all the consti¬ 
tuencies', there is witnessed considerable excitement. Prior to 1918 
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the polling day for each constituency was decided by the returning offi¬ 
cer concerned. The result was that parliamentary elections were spread 
over a week or even longer. This system had its own defects; the result 
of one constituency influenced the voting in others. Hence, by an Act ol 
1918 the election was fixed for one polling day for the whole country. 
This polling day is the ninth day after nomination. The polling hours 
are from nine in the morning till nine in the night. The voters go to 

the polling stations and vote by secret ballot. 

Declaration of election results. After the voting is finished, the 
final stage, viz., counting of votes and declaration of results begins. 
Then is the time of the importance of the returning officer. The votes 
polled in a constituency are counted and the candidate obtaining the 
largest number of votes is declared elected; it does not matter what 

percentage of total votes cast he secures in his favour. 

Defects of the system of election to Commons. Tins system 
of election is known as the rclalivc majority system, as merely 
requires that whichever candidate obtains the highest votes will 
be elected. It is, therefore, defective inasmuch as it fails in making the 
legislature a true mirror of public opinion, for in a constituency where 
more than two candidates con.es. the same sea, it is just possib c 

that the successful candidate may no, obtain a majority of the votes 
and yet be elected to represent Ins constituency. . 

An M. P. may not be a true representative. 1 bus, if we 

suppose that there are four candidates to contest a scat; A getting 
15 000 votes, 13 going 14,900, C .4,500, and D 5,100, then A would 
be declared elected by a relative majority of 100, and would he 
assumed to represent the opinion of all the voters, including the 34,500 

who voted against him. , 

In the majority of constituencies there arc two or three candidates. 

When there are three, the elector will have a real freedom of choice, 

but even so, the candidate whose views most nca,4y correspond will 

the elector's may not, in his judgment be a desirable P-sontobesn 

to Parliament, or may hold some opinion from which l e . rongly d* 

sents. Where there are only two candidates there will alwaysbea 

large number of electors who do no. agree with either; one o them r 

example, may be a fervid protectionist, the other an ardent Socialist, 

and a particular elector may believe strongly that both protection and 
socialism would be ruinous to the country Yet, for whomsoever he 
votes, his opinion will be misrepresented, and Ins suppor will be e.edi¬ 
ted to a cause of which he strongly disapproves. What is he to do. 
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He must either disfranchise himself, or vote merely for the candidate 
who seems to him less objectionable. Most often he takes the latter 
course; but the result is that it is never possible to tell, in any particular 
case, whether the majority which a candidate obtains is a real majority 
or not, and this is true of the voting throughout the country as a whole. 
The following figures from the general elections of November 1922, for 
four of the constituencies, illustrate this point: 


Candidate’s name 
Riley, B. 

Harvey, T. E. . . 
Peake, O. 


Marshal, Sir A. 11. 
Hudson. J. IT.. . 
Sykes, Sir C.. . 


Bellairs, Cdr. C. W. 
Black, (Foster 
Dalton. 11. 


Dewsbury 

Party 

Labour 

Liberal 

Unionist 

Huddersfield 

. . Liberal 
Labour 
. . National 
Liberal 

ft rnl t Maidstone 

. . . Unionist 

. . Liberal 
Labour 

Portsmouth . Central 


Votes 

.. 8,821 Elected 

. . 8,065 

.. 6,744 


15,879 Elected 
15,673 

15,212 


8,928 Elected 

8.895 

8,004 


Privett, F.J. 
Fisher, Sir T. 

Bramsdan, Sir T. 
Gourd, A. C. 


Unionist . . 7,666 Elected 

National 

Liberal . . 7,659 

Liberal .. 7,129 

Labour .. 6,126 


In eac h of the above examples, the successful candidate obtained 
only a small minority of votes actually cast, and yet was presumed to 
be the representative of the majority—nay, of all the electors. 

Distortion of popular will. Finally, under the English system 
of election, the results of the general election arc amazing distortions 
of the popular will. When three parties are in the field, it is mathema¬ 
tically possible that one party might obtain the largest aggregate of 
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votes and yet not win a single seat in the House of Commons; this 
would happen if the candidates of the party ran second in most of its 
constituencies, while the candidates of its rival sometimes won by small 
majorities and sometimes lost by big majorities. It can very easily 
happen that a party which has the support of only a minority of the 
voters may be in majority in the House of Commons; it has happened 
thiice since World War I. Hence every election becomes a gamble; 
and this gambling element brings an extremely unhealthy influence 
into the poliev of Governments and the political life of the nation. 

Take for example the election of 1918. the coalition which had just 

carried the country through the war appealed for support. It obtained 
what was universally regarded as a smashing victory, winning 472 
scats in the House of Commons, against 1 30 won by the ant.-coahtion 
party—a majority of nearly 4 to 1. Vet the coalition parties had only- 
obtained 52 per cent, of the votes cast, against 48 percent, given to 
their opponents; and if the number of seats had been strictly in pro¬ 
portion to the number of votes cast, the Government would have had 

a majority, not of 342 but of only 30. 

Three elections, atverysho.t intervals followed the collapse of the 

coalition in 1922, those of 1922, 1923 and 1924 In the election 
of 1922 the Conservatives obtained 347 seats in Parliament, a clcai 
majority of 79 over all others. Vet they polled only 38 per cent, of the 
votes cast, while the Liberals polled 28.5 per cent, and the Labourites 
29.5 per cent. The Conservatives, although the largest party, ought 
not to have gained a clear majority. 


(i Contested Seals except Universities) 





Contested 

Scats in 

Votes 

Party 


Votes 

scats 

proportion 

per seat 



won 

to votes 


Conservative 

• • 

5,381,433 

296 

208 

18,180 

Labour and 
operative 
Liberal 

Co- 

# • 

• • 

4,237,490 

2,621,168 

138 

54 

164 

101 

30,706 

48,540 

National Liberal .. 

1,585,337 

51 

61 

31,08a 

Independents 

others 

and 

• • 

337,443 

8 

13 

42.180 

Total 

• • 

14,162,871 

547 

547 

• « 
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It is clear from the above that the Liberals suffered the most, follow¬ 
ed by Independents and Labourites; the Conservatives gaining at the 
cost of others. The House thus elected did not truly reflect the confi¬ 
dence enjoyed by the different political parties. 

Disproportionate strength of parties. The election of 1923 
was fought on the issue of protection, but the other two parties alike 
opposed the government. The Conservatives obtained almost exactly 
the same percentage of votes, namely 38 per cent, as in the previous 
election, but thanks to the vagaries of the electoral system, they lost 90 
seats and were placed in a minority of nearly 100. Even so they 
obtained 24 seats more than their true quota and the Liberals 24 less 
than theirs. In view of the issue on which the election was fought, the 
Conservatives could not but be turned out of office and the Labour 
pai ty was called upon to form its first government. This was the first 
“minority government” in modern parliamentary history. 

In the election of 1924 the chief feature was the debacle of the 
Liberals, who obtained only 42 scats as against 108 seats which they 
should have had according to the proportion of the votes (17 per cent.) 
cast for them. The Conservatives, on the other hand, with only 47 per 
cent, of the total votes cast obtained 415 scats against 200 for all 
others, though their true number in proportion to votes should have 
been 289. Even in by-elections the Conservatives managed to win a 
seat on minority votes because of three cornered contests. The election 
of 1929 gave the Labour party 288 scats as against 224 which they 
wete entitled to for 30 per cent, of the votes cast for them. 

The actual insult of voting in these two elections was this: 

Elections of 1924 


Parties 

Conservative 

Liberal 

Labour 

Conservat ive 

Liberal 

Labour 


Votes polled Seats won 


7,451,132 415 

3,008,474 46 

5,484,760 151 

8,659,639 256 

5,309,426 59 

8,385,301 288 


The House of Commons elected on November 15, 1935, showed 
the same vagaries of the election svstem as the following figures 
indicate: 
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Parties 
Conservative 
National Liberal 
National Labour 
National (Govt.) 
Labour 
Liberal 
Others 


Votes polled Seats won 


10,496,000 375 

866,000 33 

340,000 7 

97,000 5 

8,465,000 168 

1,433,000 19 

302,000 8 


Although the Government formed in 1935 called itself national 
coalition, the preponderating majority of the Consci\ati\cs icduccc 

it practically to a Conservative government. It will thus be seen that 

with the rise of the multi-party system after the decline of the old 
traditional two-party system, the “single-member constituencies and 
the “relative majority” election system have deprived the House ol 

Commons of its truly representative character. 

The following table indicates the nature of party-elect.on at the 
elections after 1929: 


Year of 
general 
Election 

Scats with candidates numbering 

Total 
no. of 
Candi¬ 
dates 

Total 
si ngle 
member 
seals 

Candi¬ 
dates per 
scat 

One 

Two 

Three 

Four 

Five 

Six 

1931 

54 

409 

99 

14 

1 

• • 

• • 

1,225 

576 

2-10 

1935 

34 

389 

140 

7 

• • 

• • 

1,278 

576 

2* 19 

1945 

1 3 

259 

291 

42 

G 


1,592 

601 

2-63 

1950 

1 2 

113 

405 

100 

5 

• • 

1.868 

625 

2 99 

1951 

4 

495 

122 

4 

I * * 

• • 

1,376 

625 

2*20 


Disfranchisement of a majority of voters. This analysis of 
the post-1918 elections may seem tedious. But it is highly instructive in 
that it shows that the British system of election actually disfranchises a 
large majority of the electors. If we could estimate the total ot those 
who are deprived of their votes by unopposed returns, of those whose 
votes are of no avail because they have voted for unsuccessful candi¬ 
dates ; of those who have refused to use their votes because there was 
no candidate with whose policy they agreed ; and of those who have 
voted reluctantly for somebody who did not represent their views 









134 


MODERN GOVERNMENTS 


merely because lie was less objectionable than the available alter¬ 
natives. we should probably find that something like 70 per cent, of 
the total electorate had cither been unable to exercise any influence up¬ 
on the course of events by the use of their voles, or had been compelled 
to give their support to some doctrine or policy with which they 
disagreed. 

These absurdities and injustices of the electoral system have long 
been apparent, and various methods of reform have been advocated 
for England, and put into practice in other countries. But the ques¬ 
tion of reform of the system has not not yet been taken seriously by the 
two largest parties (Conservative and Labour) who arc inclined to 
think that it may be to their advantage to leave tilings as they are. 
Both assume that the Liberal Party will soon disappear and each 
thinks that it will be its heir. 


Remedies to remove the defects of electoral system. These 
defects may be largely removed by the application of such remedies 
as a “second ballot” or some kind of proportional representation. 
According to the “second ballot” system, if in a constituency no candi- 
date gets a clear majority over his rivals put together, a second ballot 
be taken when only the two topmost candidates of the first ballot 
should be allowed to contest the seat, and whichever of them gets the 
majority of votes should be declared elected. As regards the system of 
pioportional representation, different devices have been tried with 
varying degrees of success, in Republican Germany. Belgium, Holland, 
Denmark, Sweden, Norway, Switzerland and the Irish Free State. It 
has not so far been tried in the parliamentary elections in England 
jecausr the English people have a distrust of logic in human affairs 
although they do admit the soundness of arguments in favour of pro¬ 
portional representation. They do not, however, hold that its success 
in other countries is, in any way, a reliable guide in England. 

Single transferable vote system. The members of the Pro¬ 
portional Representation Society in England today advocate the 
system of:single transferable vote for a solution of the problem. This is 
" ie ° U ) c dl lc ' c ‘nt methods of proportional representation. By this 
system the existing single member constituencies in England would be 
grouped together into Urge constituencies, with a minimum of three 
memhe,, and maximum of seven. Whatever the number of members 
nth, constituencies be, each elector would have one vote onlv ; but 
" Mould be entitled to indicate on the ballot paper the order of his 
preference among tin candidates by numbering them 1 , •>, 3. 4, etc. 
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If the candidate of his first preference did not require Ids vote or was 
hopelessly out of the running, the vote would be transferred to his 
second preference, and ifneed be to ins third, and so on. In no case 
would Ins vote be wasted ; it would always help to return somebody. 

This is the essence of the whole system, the means by wineh .. ,s en¬ 
sured that every vote counts. I. is only w.th the counting of the votes 
that any complexity may arise : and this does not afiVcl the elect,, . 
First, the quota ofvo.es required to elec, a candidate must be fixed 
Given the number of seats and the number of voters, that n, eas.lv 
decided. This system gives a more accurate ™llcc on o 
mind of the country than the present system can ever do. It would 
give to every elector a real liberty of choice among a number of 

^Restrictive Vote and Cumulative Vote. Other forms of the 
system of proportional representation that maybe tried are the res¬ 
trictive vote and the cumulative vote. In each of these 

« u.v.mc htii irconl ne to the former an elector has less 

member constituencies, but accoum h , ......... \ IC 

votes than the number of members to he elected while m the latte he 
has as many votes as the candidates to be elected but he rs a, bbci > to 
cast all his votes for one candidate to dislnbutc the... among dtllc- 

t,.1... •.—! - css- 

1 o niiiliinlicntion of parties and tlit abolition 
representation may be a multi| \ whether 

of the two-party system of government. But.... not a all sm e ■ c 

the two-party system is indispensable or the successful ' • 

parliamentary government. Even under the present sys cm ,u 

three parties' All that proportional represen.a.ton may 

stabilize the balance of parties in the house. here nugh c . ec 

i . ,,n n li lies would present a consult table t an^i 

parties or more; but all Hie pai m- i , ..a.:.-l. 

1 .ii .: L . i ip «u»riiritv and slaiHUiN 

of opinion. It is only on the baMN r . ns ji)| c 

F • i . • „ j nll( > c an afford, that free and icspomime 

proportional representation alone c* 

of Commons truly represent all classes of 

people? A/^resentative mas ses’without 

judging the composition of the British House ol Commons h, m d 
point of view, we may well inquire : Whom does the H«u~ * Com 
mens actually represent ? An analysis of the member*. eveaf c 

tain interesting features. There is, at the present tune, ad.v.stonol 
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House that roughly corresponds with the class division outside. Mem¬ 
bers of the two chief parties no longer spring from the same stratum. 
They differ in birth, education, economic activity, wealth, and in the 
use to which they put their leisure. And if this is so, it is hardly sur¬ 
prising that they should disagree fundamentally in their political 
philosophy, aiming at quite opposite national and international 
ideals,.. .In the House of 1931, 188 members held between them 
691 directorships of companies of which 152 were chairmanships, and 
of these members 165 were Conservatives. Of the 52 members of the 
Labour Party 32 were Trade Union Officials. Most of the titled M. P.’s 
were Conservatives. The Conservative Party represents, in general, 
“the man of society” while the Labour Party represents “the man in 
the street”. It may be said that on the whole “The social or agricul¬ 
tural advantages no longer find their counterpart in the industrial or 
commercial fortunes of the other, and the personal ambition to possess 
both has ceased to weave a net of common interest among the govern¬ 
ing and the opposition parlies”. 

Organization of the House. After the general election is over, 
the new House of Commons meets to organize itself. The first task is 
the election of the Speaker. The foremost qualities for the presiding 
officer of a legislature are decision and impartiality. He must be fully 
conversant with rules of procedure. 

Qualifications of the Speaker. If these conditions arc absent the 
legislature is reduced to a crowdy gathering where there is waste of 
time, passing ot ill-cor'd ’c icd laws, lack of confidence in the useful¬ 
ness ol the legislature, etc. Fortunately the English Parliament has 
established its claim to impartiality of the Speaker. The Speaker is 
elected for the da a'.ion of the House, but if a person is once elected 
to this office he is re-elected as often as he cares to stand. Party whips 
meet together and decide upon a candidate to ensure unanimous 


election, from the moment the Speaker is elected he ceases to be a 
party man. He gives up his party allegiance and remains perfectly 
neutral in the legislative combat that almost incessantly goeson be¬ 
tween the different parties in the House. He maintains discipline and 
guides the deliberations. It is for this reason that the office has esta¬ 
blished its reputation for impartiality. Therefore, at each general 
election the Speaker’s constituency returns him unopposed. Only once 
the Labour Party chose to set up its own candidate in opposition to the 


1 Cirravrs II. R. (..— Ihe British Constitution , p. 37. 
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Speaker, but without success. This further added to the dignity of 

Speakership. . 

Duties of the Speaker. In England the office of Speakership is 

very old, continuing without a break since the fourteenth century.* 
Formerly the Speaker used to be some high government officer and 
acted in two capacities as the mouthpiece as much of the sovereign as 
of the Commons. On behalf of the Commons he asked from the sove¬ 
reign the rights and privileges of the Commons (a practice even now 
followed as arelic oftlte past), and he communicated to the Commons 
the wish of the sovereign. Since 17-12 (when Speaker Onslow gave up 
the office he held) the Speaker has bee,, one of the elected members of 
the House. The main duties of the Speaker are-.o pres.de over the 
meetings of the House ; to regulate its procedure and to cert.fy btlls, 

when they have been passed by the House. 

Dignity of the Speaker. The Speaker gets a handsome salary and 

on his retirement from the office, he usually gets a pens,on and a peer¬ 
age, the latter not as a matter of right but as a g.ft ot the Crown. In 
1928 Speaker J. H. Whitley had declined the honour. 

Other officers of the House. Other officers of the House are 
the Clerk who is m charge of the whole record and ,s responohle for 
receiving all notices of questions and bills, and tor preparation of 
i i rvf ilw Sneaker ; the Sergeant-at-ArmswIio 

agenda under the directions oitiH <t«v. * s 

, . r .| w , c nin u r into the House and carries out the 

announces the entry of the SpraM i 

orders of the Speaker for maintaining order. 

Committees of the House. Every new House elects a number 

of Committees, each of which is cn.rused with some spec,he work. I he 

ihr six standing Committees appointed 
most important committee* arc incsiAamn .-> 11 

• r i nnd remaining unchanged till 1 arlia- 

at the opening ot each session anci s > 

ment is prorogued. Each of these receives the measures falling within 
its particular field, for examining them and suggesting such changes 
as might be found necessary. Besides these, there are Select Commit- 
tees appointed to receive, examine and repoi t upon in,li\idua m .i 
surcs, particularly those whic h involve new principles I here are six 
Sessional Committees dealing respectively with 1 u i ic . ccounts • ,an 
ding Orders, Selection, Public Petitions, Local Legislation and 1 r.vi- 
leges. And finally, there is the Committee ol the Whole House, tins 

is nothing but the whole House resolving itself into a committee xn hen 


1 The first mention of Speaker is found in the Rolls of Parliament 
1 he Speaker then was Thomas de Hunynfoid. 


*f 1 3 77. 
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the Speaker leaves the chair, the macc is placed under the table to 
signify that the House has adjourned, and the chair is occupied by a 
chairman appointed in each Pdrliamem./Tliis chairman, unlike the 
Speaker is a staunch party man. When me House sits as a Committee 
of the Whole the rules of procedure are relaxed ; amember may speak 
as many times as lie likes on the same question ; motions do not require 
to be seconded ; any matter already voted upon may be reopened for 
reconsideration. After the Committee of the Whole has finished con¬ 
sideration of a measure, it rises to report when the Speaker resumes 
the chair, the macc is replaced on the table and the House restarts its 
regular sitting. 

How the committees are appointed. The appointment of the 
various committees of the House, though theoretically the work of elec¬ 
tion by the House, is really left to be done by a Committee of Selection 
consisting of eleven members named by each House at the beginning of 
each session. In fact the Prime Minister and the Leader of the Opposi¬ 
tion agree upon these eleven names which are accepted by the House. 
The Committee of Selection then selects members for each Standing or 
Select Committee and in doing so is not strictly led by party considera¬ 
tions ; but in each committee so appointed the various parties are 
usually represented in the proportion of their strength in the House. 

The quorum of the House is forty. When no quorum is present a 
warning bell is rung and if within two minutes members do not come 
in to complete the quorum, the Speaker adjourns the House. 

Rules of Procedure ira the House. The House makes it own rules 
of procedure, which arc adhered to during the course of its sittings. 
Some <il these are : in the debates no reference is to be made to debates 
in the other House, or to any matter which is sub-judicc ; name of the 
King must not he mentioned disrespectfully or to influence the House; 
treasonable or seditious words should not be spoken, nor should obs¬ 
tructionist tactics resorted to; a member may refer to notes but not 
read out his speech ; no reference to another member by name is per¬ 
mitted ; the Speaker’s rulings must be obeyed. The House has adopted 
several devices for curtailing discussion to expedite business. The 
Speaker or chairman may name a person who is guilty of obstruction 
or misbehaviour, when the question ofsuspension is put, and if carried, 
the member can be expelled for such lime as necessary but not longer 
than the rest of the session. 

Devices for curtailing discussion. The device of closure is re¬ 
sorted to in order to stop a debate or speech. A member moves that 
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“the question be now put" and if .be Speaker or chairman a,. , |„- ... 
he stops further debate if 100 members rise m support of the measu.c 
and it is carried. Guillotine is the dev.ee by which .he tune hum .» 
speeches is fixed for the stages of a bill. During the Committee of the 
Whole House or at the report stage .he chairman mat choose only 
important clauses or amendmenls for discussion thus dtscardtng some 
amendments by hopping from one important clause to another dike a 
kangaroo) leaving in between minor or unimportant clauses winch arc- 
taken as having been accepted. Tins device is called Anngntnu. 

Obligations and privileges of members. 1 hr members of .he 
House have certain obligations and enjoy cena.n rights and pm;.leges 
which the Speaker demands of .he sovereign at .hr firs, -emblmg of 
each new Parliament opened by the soverctgn. Each member d.c, 
his election and before taking part in the proceed,ngs as a member of 
the House, has to subscribe u> the ordinary pari,amen,art oath. winch 
runs: “I.. do swear that I will bear true allegiance m lbs Majesty 
King George VI, his heirs and successors accord,ng to law .So help 

me God”. He has to observe the rules of procedure of the House and 

obey the rulings of the Speaker. Some of .he rights of men,be s arc 

£ 1,000 annual salary, freed.,,,, of speech, freedom Iron, arres, dur.ng 

the session or Parliament and font .lavs before and after tltc- 
moving bills and resolu,ions, asking quest,ons to be answered by the 

^Rights and privileges of the House as a body. The House 
as a body enjoys certain rights and pnv. eges. It enjoys coll, cut ely 
through the medium of the Speaker righ, or access ,o the Crown. It has 
the right to have the most favourable c onst, „e,.on placed upon „s pro¬ 
ceedings. The Speaker, if he likes, may exclude strangers Iron, ,In- 
House ■ he may also prohibi, publ,cation of ns debates by strangers o, 
the public ; the House controls its due compos,l„,„ . ,t can P„».sh „s 
own members or outsiders for conicinpi i>l i h oii't . 

Rights and privileges of individual members. he members 
of the House ofCommons enjoy cer.am uubv.clual r.ghls and p,,c- 
lcgcs. The first is that of freedom from arrest. It extends only to c.v.l 

arrest, other than arrest from contempt ol couit. . ,vun« - 
bers for a period or forty days before and altera mceungol parhament. 
The second is that of freedom of speech finally secured m the 11,11 ol 
Rights of 161UJ. This is ,hc most important nglu winch mcmbe.s ol a 
democratic legislature enjoy. They are not I,able to prosecunon 
before a court for having said anything m the House, liu. members 
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have io obscive decency and dccoium in their speeches ; they cannot 
use unparliamentary language. 

The House or Lords 


“The House of Lords came into existence in the first blithe uncon¬ 
sciousness of political development. It was perfectly natural for con¬ 
querors and the owners of great estates to give counsel to the Crown, 
natural, too, for the learned and propertied ecclesiastics to form part of 
the empowered circle of the Great Council”. 1 The present House of 
Lords is, thus, the historic representative of the Anglo-Saxon Wite- 
nagemot which war. replaced, during the Norman times, by the magnum 
concilium. From very early times till today the King has the preroga¬ 
tive to create peers who in most cases, automatically acquire seats in 
the House of Lords. There are five categories of peers ; in descending 
order of rank they arc : Dukes who at present number 30 ; marquesses 
who number about 27 ; the earls numbering about 130; the viscounts 
who are relatively fewer and number about 90 ; and the barons who 
form the majority and are now over 500. Altogether there arc at 
present about 070 members of different categories of members in the 
House ol Lords. Peerage is conferred on persons who have distinguish¬ 
ed themselves in any profession or clone signal service to the nation. 
J. Brown, however, makes fun of peerage when he says: “A fool, indeed, 
has great need of a title, it teaches men to call him count or duke, 
and to forget his proper name of fool.” 


Why the name Hot^e of Lords ? Although the British House of 
Lords is the first leg. i: tivc Chamber in England—nay. in the world— 
from the point of view of historicity, it is called the Second Chamber 
on account of the nature of its present powers and functions. Some¬ 
times the House . ( called the House of Peers, but it is not so in reality 
because neither all peers have scats in the House nor are all its members 
peers. 1 hus, peerage and the House of Lords do not connote the same 
thing. All Scottish and Irish peers are not members of the House of 
Lords; on the other hand. Bishops and Lords of Appeal, who are mem¬ 
bers of the House, are not peers. Peerage includes in it the hereditary 
right which some Lords of Parliament do not enjoy. 

Prerogative of the King to create peers. As already said, it is 
the King’s exclusive pierogative to create peers, and he can create as 


I *nrr. Herman 'Theory and Pratt ice of .Modern Cozernment, p. 078. 
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many peers as he pleases, suhjec however, «o some rcstri.. ion*. But 
the King exercises this prerogative on the adv.ee of the Pr.me Munster. 
Each year on New Year’s Day or King’s Birthday new peers are creat¬ 
ed A retiring Prime Minister or Speaker of the House of Commons 
ifotfered^eerage. Some of former Prime Mi-toa. Olad:none. 

Llovd George and Churchill declined peerage. On 2/th Juh, 1-J . 
Queen Elizabeth created Britain’s fust four ‘ life peeresses-hrst women 

in history” who will be allowed to sit and vote in the hitherto exclu¬ 
sively mile House of Lords. She also created ten male hie peers- barons 
XoscTit win die with them instead of being han«. « own to then- 

descendants. The four baronesses are: Dae Katharine Ell.o. 55. 
aesccnud r t i.„ National Union of Conservatives and widou 

former chairman of the National l states- 

of Colonel Walter Elliot, who was a Consc, vat.ve Party e de st.u 
man-Stella Dowager Marchioness of Reading, who has he... a pio 
Xiu'public figure and identified7™ 

In hei own right by inheritance, and is also a prominent public figure 
Mrs. Barbara Wootton. prominent education,s. and former prolcssor 

of social studies at the University «>t London. 

Among the men who tints join the total of nearly 850 mos lylurcd - 
,ary peers of the Upper House of Parliament arc S.r Robert Bootltby, 

5B Conservative member of Parliament and well-known telewsm 

* . , * 'ftuin’mtr r > ( ) the former Oovcinoi «md 

personality, and Sir Edward Twining, 5J, 

Commander-in-Chicl ol I nni>an> i'<*• ; ;<. n of the Con- 

The creation of the life pee, s stems I, on, a recent dec--d W * 

r , . it crivmiE a more democratic <|imhi\ 

sorvativc Oovcrnmciit* aniu ci «u ^ .-> 

scr\ative nu > mcin bcrs, for instance, arc outnumber- 

the present chamber. Laboui m • . i 

1 , r% .;., s i ibcrals and oilier non-sot lalisis i>\ 

sit niesent bv Oonscrvati^cs^ • . 

, ,r ' 'v\ iion of life peers has been suggested Imm 

about 15 to one. 1 he ci cation 1 * , .• 

1 .1 i.;ii inrrcatc them became law carl> tins nc.ii 
time to time and the bill to crcaic , . (lU i u , 

despite stiff Labour Government was only toy- 

proposition of life peers, but con ,ti,o i„kIvuuIs 

ing with the whole question ol Ilou. - • . 0 |,e 

of the new life peeresses will get no title. I bey will Icon - w 
called “Mr.”, while their wives are addressed as lady o ^ 

But the wife of a life peer will have the title of baroness for her Iffe 

time and their children will during this period be known, as t 
honourable.” Firstly, according to the Ae, o Union w. I. Sio anc 
new peer of Scotland can he created. Secondly, the Ae, ' 

Ireland provides that the Crown may create one peer of I,, land for 
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every three that become extinct after the date of Union (1800) until 
the number falls to one hundred, and this was achieved by the year 
1921; since 1922 no Irish peer has been created nor any vacancies fill¬ 
ed up so that by 1950 only seven Irish peers were left and in course of 
time these will also disappear. Thirdly, the King cannot grant afresh 
a peerage the holder of which has gone through the form of surrender, 
and in fact, a peerage cannot be surrendered for the House resolved, in 
1664, that “no peer of the realm can drown or extinguish the 
honour (for it descends to his descendants), neither by surrender, grant, 
fine, nor any other conveyance to the Kings”, though in 1919 Viscount 
Aster tried to resign his peerage to continue his membership in the 
Commons but Parliament refused to pass the necessary legislation to 
validate resignation. I inally in the case ofgrants of real estates the King 
cannot create a peerage with limitations which are not recognised by 
law. 

Who composes House of Lords ? The House of Lords is com¬ 


posed ol three kinds of members: (a) Hereditary Lords of Parliament 
who include, be ides Princes of the Blood Royal, the live classes of 
English peers, viz-, dukc-g marquesses, earls, viscounts, and barons; 
these peerages descend to the eldest son (b) .Non-Hereditary Lords of 
Parliament, who include 1<> peers of Scotland, elected from amongst 
themselves for each Parliament (the remaining Scottish peers not so 
elected a> Lords of Parliament continue to enjoy privileges of peerage 
but cannot seek election to the House ofCommons) and 28 Irish peers, 
elected for life as Lords of Parliament by the Irish peers from amongst 
themselves, the other Irish peers, not elected to the House of Lords 
may seek election to the House of Commons). 1 (c) Life Lords : these 
inchide the 2<> Lords Spiritual, /. r., 2 Archbishops (of Canterbury and 
\ork, and 24 Bishops, -nrl 6 Lords of AppeaT-in-'Ordiriary who must 
be barristers ol at le • ! ucen years’ standing, or who must have held 
some high judicial . . e. The Lords of Appeal are appointed by the 
Crown (are remov.Me by it on a joint address by both Houses of 
Parliament} and receive a salary of£6,000 per annum. All these Life 
Lotds sit and\«*tc in the House for life. Formerly peers could vote 

by proxy, but since 1868 no vole by proxy is allowed, and each peer 

must be present to record his vote in the House. 

Obligations and privileges of Lords. The Lords of Parliament 


1 It lias already 
was 7. ami that even 


In i n remarked that the total number of 
this will disappear in a few years. 


Irish 


peers in 1950, 
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are under certain obligation- and enjoy some spot u.l privileges. E'«y 
peer, whether a Lord of Parliament or not, has the r.ght ol personal 
access to the King. A Lord of Parliament who has not taken the oath 
prescribed by the Oaths Acts. 1866, or who ts not at least 1 f^arsof 
age, is not entitled to sit and vote in the House. Ifa Lord oH.fila¬ 
ment has been convicted of treason or felony, he is not entitled to s.t 
and vote in the House until he has served out the sentence. No one who 
is not a British subject may receive a writ of summons to the 
House of Lords. Nor is a writ of summons issued to a bankrupt peer. 
Once an hereditary peer is summoned to the House of Lords, the r.gdtt 
of summons passes to his heir. When the first Lord Sinha of Ratpur. 
who used to receive writ of summons to the House of Lords dted. Ins 

... . t i,. ntT-crni lord Sinha, did noi receive the sum- 

heir and successor, ihc piescm i-«»‘ ...... ... 

mons to the House as he was required to pnt« that Ins lather chd not 
suffer from the disqualification of polygamy. 1 he quest,on was refer¬ 
red to the Committee ofPrivilegcsofHouscofLords, winch reported tn 

favour of Lord Sinha who now receives the writ of summon, and 
attends the House. Every Lord of Parliament enjoys freedom from ar¬ 
rest when Parliament is sitting or during forty days before and after a 

session. This privilege extends also to the Lord'sservan.sdunngsesstotu 
and twenty days before and after. He enjoys freedom of spec. h. and 
thought to record his dissent to a mot,on upon the journals of the 

tT XT • . c-e.„ CPI -vinn- as a juror. Life peeress, howcvei , 

House. He is exempt Irom .1 * , , 

i . • ,i „ Htu.w The total strength of the House would 

can sit and vote in the House. 1 ni ^ ° 

be870, but actual voting strength is about 120. 

Privileges of the House of Lords. The House ol Lords as a hotly 

has certain privileges. It regulates anti controls „s own procedure, 
can commit a person fur contempt of,he House, even lor an .ndclmtc 
period. It looks to its tine composition, and in the ocerc.se of tins r.ght 
it may examine and determine the validity of a newly created peerage 
and prevent a disqualified per*... from partie.pat.ng m ns proceed,, gs 
and declare the scat vacant. Till 1930 the House of Lords enjoyed . e 
right to try members of its order who were tneheted lor treason felony 
or misprison, whenever any peer or peeress churnedI the r.ght to be tried 
by the Lords. This privilege was abolished in 193 / after the ncccss. 

legislation introduced by Lord Sankcy, had been passed by 1 « 

and placed on the Statute Book. The abolition of the pnvtlegt took 
place as a result of the case of Lord tie Clifford who was charged wuh 

manslaughter in a motoring accident. He claimed it ta »\ P' ‘ 1 

trial took place on December 12, 1935. A. the end of the trial and o, 
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the question • whether the piisoner is guilty or not,” being put by Vis¬ 
count Hailsham, the Lord High Steward, one by one the 84 peers 
present declared : “Not guilty, upon mine honour.” Asa result it was 
widely felt that the privilege contravened the principle of “equality 
before the law,” and hence the motion of Lord Sankey. 

Whom do the Lords represent ? The House of Lords, as a 
second chamber, is a very conservative body, being the stronghold of 
the propertied class. It docs not therefore, represent, in any way, the 
general opinion of the country. Englishmen often say that the House 
of Commons represents everybody and the House of Lords nobody, but 
a reformed House of Lords would represent somebody. The Lords re¬ 
present themselves and. as such, have always opposed measures likely 
to encroach upon their rights, or the rights of the propertied class. A 
very large number of the Lords are rich people as is clear fiom the 
fact that “there were 24b landowners in the House in 1931 while 
directors of banks numbered 67, Railways 64, engineering works 49, 
and insuiance companies 1 12, to name only a few. In 1927, 227 peers 
owned a known acreage of 7,362,000 or an average of 32,400 acres 
each. There were 425 directorates held by 272 Lords representing 761 
companies”. 1 But there are some peers who are not financially well off; 
quite a good number did not attend Queen Elizabeth Il’s coronation 
in 1953 because they could not afford to get the prescribed costume 
prepared, as it would have cost them a few hundred pounds. It is not 
surprising then that the 1 hmseof Lords has on many occasions resorted 
to ‘‘its full technique of obstruction,” notably in 1832 and 1910, and 
that .John Stuart Mill once described it as “a very irritating kind of 
minor nuisance.” But, on many occasions, the party of progressive 
peers has triumphed in the end and obstruction has been given up. 
Of the nearly 8/0 Lord* of Parliament at the present time about 850 
are capable of sitting and voting in it, the rest being under disquali¬ 
fications of sex or minority. Of the Lords of Parliament, nearly seven- 
eighths belong to the five categories of peerage having the hereditary 
title to the House. Thus in 1942, for example, there were 29 dukes, 
•18 marquesses, 169 earls, 67 viscounts, and 344 barons. Most of the 
; oids do not care to attend the House, the average attendance being 
: , the neighbourhood of 80. It has been ascertained that in 1932 and 
1933, 287 peers never attended the House; between 1919 and 1931, 
1 1 ; peers never voted. No more than half of those attending ever care 


1 Greaves. II. R. G. — The Ihitiih Constitution, p. 5 4. 
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to speak. The Lords of Parliament are, it is clear, so indifferent to tic 
work of the House that the ulihly of the present form of the Horn 
has often been doubted and on many occas.ons attempts Have bee. 
made to reform it. Speaking of the indifference of the Lords to Pari a- 
mentary work, Lord Birkenhead said: “I believe that there are no fewer 
than seven hundred of your Lordships who are entitled attend the 

sittings of this House. Of those seven hundred . . . . ■ ■*>« J ' " ; 

work of the House is really done by about two hundred peers. Of t us, 

I am sure, that no circumstance has done more to impair the reputa¬ 
tion and the efficiency in the public esteem of the House as at p e r n 
constituted than that there are so large a number who make o pre 
tence at all of discharging their Parliamentary dunes. Equally ^ 
will not find often, selected in any rank of life, seven 
holding office by descent from generation to generanon o v « 
will bear an unimpeached moral character”.* He, therefore, pleaded 

for the reform of the House. , r nl of 

Reform of the House of Lords. The question of the reform f 

the House of Lords has been one of the most important issue :.» Bm r 

polities for nearly a hundred years. Till 1832, even the House . Cm 

mons was not a true representative of the masses. But a m 1m firs 

two Reform Acts, the Commons were converted into a ™ 

cratic House, and they began to look upon the Lords as a hmdraime to 

real democracy. Between 1809 and 1888 various attempts v ere made 

to reform the House of Lords either in ^composition,or in its P°» ■ • 

or in both! Once it was suggested to drop out the spiritual. P ecrs p B 1 

none of these attempts bore any fruit. In1906. when he L.be«IPar.> 

came in power in the Commons, the Lords with ‘Her Cons , a. v c 

majority began to block importantJibcral measures 1 h.s ltd a 

controversy between The two Houses ; the Commons adopted a resolu 

, ion that the will of the people’s representatives must prevail despite 

the opposition of the Lords. , , T i 

TheRoseberyCommittee. In 1908, therefore the Lords appoint 

cd a committee of their own, under the chairmans up o 01 , . 

bery, to suggest a scheme of reform. The committee recommended 
the introduction of the elective principle in the composition of the 
Upper House, but this did not meet with the approva o 
majority in the Commons. 

1 Birkenhead’s speech in the House of Lords, 2 April, IB25. E""h "-Stinted 
Speeches on the Constitution, vol. I. f pP- 124-124, 
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The Bryce Committee suggestions. In 1911, the Parliament 
Act was passed, which while introducing certain immediate important 
changes in the relations between the two Houses, promised in the pre¬ 
amble: some legislation for the refoim of the Lords in these words 
“And whereas it is intended to substitute for the House of Lords as it 
at present exists a Second Chamber constituted on a popular instead 
of hereditary basis but such substitution cannot be immediately brought 
into operation.” In 1917, a committee was appointed, under the chair¬ 
manship of Lord Bryce, to suggest reform of the House of Lord^In 
its report, submitted in 1918, the Bryce Committee agreed that (i) tht* 
Second Chamber should not possess co-equal powers with the Com¬ 
mons so as to become a rival of the latter, (if) it ought not to have 
power to make or unmake ministries, and (m) it ought not to have 
equal rights in dealing with financial questions. With regard to the 
future composition of the Second Chamber the committee recommend¬ 
ed that— (a) no particular set of political opinions should have a pre¬ 
ponderating and permanent influence, (b) it should be so composed as 
to rcllect the mind and views of the nation as a whole, and ( c) it 
should include persons who due to lack of physical vigour fora career 
in the Commons or want of strong partisan spirit would not care to go 
to the Lower Chamber. The committee was of the opinion that a 
Second Chamber must perform the following four functions: 

fi) The examination and revision of bills brought from 
the I lows.- of Commons, a function which has become more 
ne- -cli'd since, on many occasions during the Iasi thirty years, 
the Ih mse of Commons has been obliged to act under special 
11 ill s limiting debate. 

(■_•) 1'he initiation of bills dealing with subjects of a 
racin' ally nun-controversial character which may have an 
asier passage tluough the Mouse of Commons if they have 
I (■• n full lisrussed and pul into a well-considered shape 
before lie. ig submit led to it. 

(e The interposition of so much delay (and no more) in 
the passing of a bill into law as may be needed to enable 
the opinion of the nation to be adequately expressed upon 
it. This would be specially needed as regards bills which 
a 111 rt the fundamentals of the constitution or introduce 
new principles of legislation, or which raise issues whereon 
the opinion of the country may appear to be almost equally 
divided. 

(4) Full and free discussion of large and important 
questions such ast hose of foreign policy, at moments when 
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the House of Commons nun happen to be so much occupied 
that il cannot find sulluicnl tin.-for them. Such d.su*- 
sions may often be all the more useful, if conducted in an 
assembly whose debates and divisions do not involve the 
fate of the executive. 

To implement this the Bryce Committee recommended 327 as the 
total membership of the Second Chamber; of these 24b were to be 
elected by members of the Lower House grouped into 13 regional 
divisions, the Commons from each division electing the quota in the 
Upper Chamber to which this area is entitled and the remaining 81 to 

he chosen from the whole body of the peers b\ a Joint Committci o! 

the House.’ The term was fixed at 12 years, one-third of the members 
retiring every four years. No single House of Commons was to elect 

more than one-third of the 246 members, and thus the scheme was to 

be put into practice by degrees and not at one particular moment. 
Speaking of the necessity of reform of the House of Lords. \ iscount 
Bryce said : “It is fifty, or sixty, or seventy years since people have felt 
that this is a branch of the Constitution in which some repairs must 
be executed, and the task does not grow any easier by being postpolled 
He described the benefits that would accrue from a reformed Second 
Chamber, which would relieve the Commons of the heavy work ol 
legislation, either through a system or Committees or otherwise He 
concluded by saying: “it is one of the most urgent of all our problems, 
for upon its solution the safe and smooth working of the British Cons¬ 
titution and its administrative as well as its legislative machinery must 
in these anxious times depend.”' This scheme also fell through 

The Cave and Clarendon schemes. 1929. In ' - , L°' "". l 

introduced another scheme for the reform of the oust o 
order to strengthen the House as against the Commons but it was 
vigorously opposed by all. In December of the same year Lord Claren¬ 
don introduced yet another scheme in the House of Lords to establ 
greater co-operation between the two Houses for more effinen and 
less dilatory discharge of their functions. According to >b,s scheme 
150 peers were to be chosen by the body of peers, another 150 1 peers 
were to be nominated by the Crown for the oration o 
ment and in proportion to the strength of the parlies in t ic omI ’ 
and the Crown was to have further right to create a mute num 


1 Speech in the House of Lords, 21 March, 1921. Ibid. pp. 


I 1C —122. 
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life peers. But the scheme did not reach the final stage of approval. 

The Salisbury plan of reform. In December, 1933 Lord 
Salisbury introduced a bill for the reform of the House of Lords, on the 
basis of certain constitutional principles, viz., final power over finance 
to belong to the representatives of the people ; other legislation to be 
finally passed if it was the deliberate judgment of the people. The bill 
limited the total membership of the Second Chamber to 320 with a 
view to reduce the hereditary principle. These were to include 150 
hereditary peers, another 150 Lords of Parliament elected from out¬ 
side the peerage, and the rest to be Royal Peers, Law Lords and a 
few ecclesiastics. Besides, the plan proposed a joint committee of the 
two Houses to certify a bill as a Money Bill, instead of the Speaker 
doing it as under the Act of 1911. It also provided that if a measure 
was rejected three times by the House of Lords by an absolute majority 
of the whole House, the final decision should rest with the next ensu¬ 
ing House of Commons. This scheme too failed to reach the Statute 


Book. 

The need for reform continues. Despite the failure of the 
various plans and schemes so far suggested for the reform ol the House 
of Lords, the need for reform docs exist because of the apparent failure 
of the Lords to serve the real purpose of a Second Chamber. There 
arc two important functions such a chamber is required to perform, 
viz., to revise measures passed by tlie lower chamber and thus to give 
time for reconsideration, and to provide an opportunity for those 
(namely members of the upper house) who arc unwilling to face an 
election contest for the lower house to contribute their share to the 
business of government. Mr. Greaves suggests that such a principle 
may be served, if (/') the Lords of Parliament are elected by the House 
of Commons during the first month of the first session of each Parlia¬ 
ment, to hold office till the dissolution of Parliament, (ii) each party 
in the Commons, elects Lords of Parliament equal in number to half 
its strength in the Commons, and (Hi) the Speaker oi the House of 
Comrnoi s determines the method of this election. Whatever may 
be the ultimate plan adopted, there is no doubt that the House of 
Lords needs reform if it is to be a useful part of the legislative machin¬ 
ery. 

Organisation of the House of Lords. Like the House of Com¬ 
mons, the House of Lords also has its own organisation. Its presiding 
officer.is the Lord Chancellor who is a member of the cabinet. The Lord 
Chancellor may not necessarily be a peer, and, therefore, he occupies 
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a seat on the Woolsack 1 which is outside the limits of the I iouse. 
Generally, if a non-peer is appointed Lord Chancellor he is raised to 
the peerage. The House controls its own procedure, the presiding 
officer (the Lord Chancellor, or in his absence the Deputy Speaker 
chosen by the Lords) has no power to rule on points of order. At least 
three peers form a quorum, but generally about lilt\ peers lcpioent 
an ordinary session. Peers address the House, while speaking, anc not 
the occupant of the Woolsack. If the Lord Chancellor is a peer, he 
votes like any other peer, and he votes first if a division takes place, 
but he has no casting vote. If the votes arc equal, the measure fails. 

Any peer can initiate a debate by just moving toi pape i* ! \ atin ^. 1 
any matter, at any time, there being no fixed agenda. 1 he dads 
sittings usually last for an hour or so. The procccc in^s arc u. u 
dull, though the speeches are generally of a high slant aic )cta J J 
those who attend the sittings and speak are the peers mtc.cs.ed m the 
matter and have vast experience of legislative or administrative u oi k _ 
As the speeches arc not made to please the galbiiex, t ic> * . 

and to the point. Besides the Lord Chancellor, t ic oust ias a - 
man of Committees who takes the chair when the House is in coiiumticc 
and superintends, all measuics relating to pibaie i KU 

Gentleman Usher of the Black Rod , appointed by Letters 1 atent um ci 
Great Seal who derives his name from the black rod used as the mat e 

of the Lords. His chief duties are to execute warrants ol commit 

to desire attendance of Commons at the bai of the ol,s ^ " ien n , . 

sary, and to keep in custody persons detained fm ttia °> 1 ’ 

the Sergeant-At-Arms carries the mace when the Lord Chancellor enu > 
and leaves the House; the Clerk of Parliament keeps the journals and 

judgments of the House. ... r Tin- 

Functions of the House of Lords ; legislative function 1 

functions of the House of Lords arc of two kinds, ac-, L.-is , 

Judicial. As a legislative chamber, the House of Lords possessed in »t 

beginning the sole right to advise the King in law-ma in 0 . ' 

until 1322 that the consent of the Commons was deemed essential to 
legislation. Till the middle of the nineteenth century bon <»us 
possessed equal legislative powers, in theory as \%c as in pi at 


1 The term ‘Woolsack* w®, for the first time, used dunn K the h 

It was then decided to stop the export of wool 11 om "g am . home. 

then got its benches stufled with wool to consume the wool P"" 

At present the Woolsack is really stuffed not with wool but with horsi - i.»r. 
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But since 1861, the Lords have yielded to the Commons, as a rule, in 
the matter of legislation, particularly financial. When in 1909, the 
Lords obstructed the passing of the Finance Bill, called the Lloyd 
George Budget, the ministry of Mr. (late Lord) Asquith brought for¬ 
ward a bill to restrict the legislative power of the Lords. This was 
enacted into the Parliament Act, 1911; it curtailed very much the 
power of the Lords as a legislative body. 1 Though the House of Lords 
still participates in all legislation, it is now merely a second chamber which 
may delay a legislation but not prevent it. 

Judicial function. The other function of the House of Lords is 
the Judicial Function. As a judicial body, the House exercises two kinds 
of jurisdiction, viz., as a Court of First Instance, and as a Supreme 
Court of Appeal. As a Court of First Instance the House of Lords used 
to try till 1936 all peers who claimed the privilege to be tried by mem¬ 
bers of their own order but this jurisidiction is now abolished. Other 
instances of the House sitting as a Court of First Instance arc : (i) trial 
by impeachment , as voted by the House of Commons; but it has now 
become obsolete; (ii) trial by a Bill of Attainder which is also now rare ; 
(Hi) trial of divorce cases of persons who have Irish domicile; (iv) 
cases involving claims of peerage or honour; (<») trial of persons guilty 
of breach of privileges; and (vi) deciding cases of disputed elections 
of Sco'tish and Irish peers. As the Supreme Court of Appeal, the 
House of Lmds is the final court to hear appeals from the Courts of the 
United Kingdom, but these cases arc ordinarily tried by Lords of 
Appeal-in-Otdinat y and not by the Whole House. When the House 
sits as a judicial body to hear appeals, the Lord Chancellor who is one 
of the Lords of Appcal-in-Ordinary presides ex-officio. But as a Court 
of the First Instance the House is presided over by the Lord High 
Steward, appointed by Letters Patent under the Great Seal for each 
particular case. 

The sessions of the House of Lords are regularly held on Tuesdays, 
Wednesdays, and Thursdays, and sometimes also on Mondays. Though 
the quorum to constitute a regular sitting is there, at least thirty mem¬ 
bers must be present to pass any bill, hence when bills come up to the 
Lords from the Commons, the silting:* of the House of Lords are longer 


1 The period of two years’ delay in passing non-money bills, contained in the 
Parliament Act, 1911, was reduced to one year by the Parliament Act, 1949. The 
bill for this measure introduced in 1947 was held up by the Lords and became law 
in 1949 on the expiry of the two-year period. 
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and better attended. 


Powers op Parliament 

Sovereignty of Parliament. A. R. Marriot tin., speak, 
importance of the British Parliament : From whatever P<»,u o! v » 
it be regarded, the English Legislature is the most interesting and the 
most important in the world. In point of antiquity tnromp.iial.lt .in 
jurisdiction the most extensive ; and in power unlimited. Competent am 
at all times called upon to legislate for one-fourth ot the human . at. . 
Parliament—or more technically ‘the King in Parliament-ivcogm/cv 

no domestic authority superior to itself. It is, in a won Soicu 1_.11 

all matters ecclesiastical as well as temporal, within the donumons - 
the King.' Such vast powers of a single legislature give to 1 at h.unent 
the Sovereignty unequalled by any other legislature. Elect cxpl.tm 
this Parliamentary Sovereignty by enunciating th.ee proportion.. 
viz., (1) There is no law which Parliament cannot make . t- ' - > 

no law which Parliament cannot repeal or modify ; and ■> »■' 

under the English Constitution no marked orcleard,si,.triton be tee 

laws which are not fundamental or constituiiona ant at. t 

The passing of the Statute of Westminster, while being an “ 1 

the wide powers of Parliament on the one hand, has mu „ 
shortened the territorial sphere of parliamentary Sovereignly by > £ 
nizing the powers of the dominion parliaments to . " 

territories under their jurisdiction any measure even though . 
with a Statute or Ac, of the British Parliament. Leaving howler, 
the self-governing dominions, all other parts of the British Lmp... . 
even at the present time, subject to the full legal sovereignty o a n, 
men,.> No court of law within the British Empire (outs.de, ■ 

the self-governing dominions) can question t leva t tty ' Suve- 

by Parliament. This is, in brier, the nature of Parl.antenu.L ■ ^ ^ 
reignty which is essentially legot for the politico soiertign > . 
the electorate in Britain. 

The Real pojfajes with the Commons. 1 he main l«. c non, 

therefore, of Parliament is the making of laws, lmanc ia and 

financial and to exercise control over the exccumc (t >' 


1 Since August 15, 1947, British Parliament has ceased «" 

(Bharat), Pakistan and later for Malaya and Ghana. Bum. « 
be a member of the Commonweal tb. 
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general administration of the country. All laws are, in theory, made 
by ‘King in Parliament,’ but, in practice, since the democratisation 
of the House of Commons and yielding of all real power by the King 
to Parliament in return for the grant of Civil List and immunity from 
all responsibility for the administration, it is the House of Commons 
which controls legislation as well as the activities of the executive, 
much more so since 1911. Even before that year, the House of Lords 
generally yielded to the Commons on all important legislation. It was 
particularly in financial matters that the Commons exercised, in 
actual practice, the real power although the legal right of the Lords to 
suggest alterations in and exercise control over financial Bills was 
there. Erskine May very lucidly explained the exact relationship be¬ 
tween the Crown, the Lords and the Commons in these words : 

The Crown demands money, the Commons grant it and 
the Lords assent to the grant ; but the Commons do not 
vote money unless it be required by the Crown; nor impose 
or augment taxes unless they be necessary for meeting the 
supplies which they have voted or arc about to vote, for 
supplying general deficiencies in the revenue : ‘The Crown 
has no concern in the nature or distribution of the taxes, 
but the foundation of all Parliamentary taxation is its necessity 
for the public service as declared by the Crown through its 
constitutional advisers.' 


Parliament Act, 1911, and relations between the two Houses. 

The constitutional crisis of 1909 over the Finance Bill between the two 
Houses led to the passing of the Parliament Act, 1911, under the Liberal 
ministry of Mr. Asquith who commanded a majority of 127 over the- 
Opposition. Although the reform of the House of Lords, as promised 
in the preamble, has not yet been made the Act of 191 1 defines the 
relations between the two Houses and thus puts an end to the uncer¬ 
tainty which ever enveloped the legislative competence of the Lords. 
Mr. Asquith, the Prime Minister, while moving for the first reading 
the Parliament Bill, dealing with the relations between the two 
I louses, on 21 st February, 1911, thus spoke in the House of Commons : 
“Further, Mr. Speaker, in regard to their right of control over policy, 
over administration and over legislation, the legal relation of the two 
Houses, which have theoretically co-ordinate and co-equal powers, 
ceased to hear any relation to the actual fact. The House of Lords has 
long since ceased to have any real control over policy or administra¬ 
tion. I hey debate such matters, and wc read their debates with 
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interest and with profit, but their decisions are academic 

and have no direct influenceAnd before concluding h spc ch 

he said: “The climax was reached in the autumn of 1909, "'hen th 

House ofLords rejected the finance of the year .. , 

think I am exaggerating in dm least when 1 say that on.hath» 

fatal to the House of Lords, not to anybody else, of the 30,h ’ 

1909, the House of Lords, as we have known it. as° ur 
forefathers have known it, committed political suicide. But doomed 

institutions, like ihreatencd men, can last a long umc. • ■ • J 

House of L^ds is still lasting, though with clipped wing, 

voice. Due to its great importance, the Act of 1911 needs .epioduc 

tion in full here. 

PARLIAMENT ACT 1911 
[1 & 2 Geo. 5, ell. 131 

An Act to make provision with respect ^9“- 

of the House of Lords in re lation to those of the 

Commons an<l to limit the duration of Parliament. 

[lllth August l‘Jl 1 1 

Whereas it is expedient that provision should hr made 
for regulating the relations between the two Houses of 

* And whereas it is intended to substitute for the House 
of Lords a, it at present exists a Second Chamber consti¬ 
tuted on a popular instead of hereditary basis hut such 
substitution cannot be immediately brought into operation . 

And whereas provision will require hereafter In he 
made by Parliament in a measure effecting sorb substitu¬ 
tion for limiting and defining the powers of the new Second 
Chamber, but it is expedient to make such provision as m 
this Act appears for restricting the existing powers of .he 

lie it therefore enacted by the King’s most excellent Ma¬ 
jesty, by and with the advice and consent of the Lords Spiri¬ 
tual and Temporal, and Commons, in dm present Parhanu n 
assembled, and by the authority of the same, as billows . 

1. (1) If a Money Will, having been passed by ",c 
House of Commons, and sent up to the House of Lo.ds a 
leas, one month before the end of the session. .» no, pass d 

by the House of Lords without amendment “ 

month after it is so sent up to that House the » II shall, 
unless the House of Commons diricl to l u eon 
presented to His Majesty and become an Act or ah. 
on the Royal Assent being signified, notwithstanding .ha, 
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the House of Lords have not consented to the Bill. 

(2) A money Bill means a Public Bill which in the 
opinion of the Speaker of the House of Commons contains 
only provisions dealing with all or any of the following 
subjects, namely the imposition, repeal, remission, altera¬ 
tion or regulation of taxation : the imposition of the pay¬ 
ment of debt or other financial purposes of charges on the 
Consolidated Fund, or on money provided by Parliament, 
or the- variation or repeal of any such charges ; supply, the 
appropriation, receipt, custody, issue or audit of accounts 
of public money, the raising of guarantee of any loan or 
the repayment thereof, or subordinate matters incidental 


to those subjects or any of them. In this subsection the 
expressions ‘taxation' and ‘public money' and ‘loan’ respec¬ 
tively do not include any taxation, money, or loan raised 
by local authorities or bodies for local purposes. 


( I) I here shall be endorsed on everv Moncv Bill when 

* . 

it is sent up to the I louse of Lords and when it is presented 
to ! Ii> Maj«stv for assent the certificate of the Speaker of 
the I louse 4>f Commons signed by him that it is a Money 
Bill. Before giving his certificate, the Speaker shall consult 
il pt.i< ticabh*. two members to be appointed from the 
Chaii in iii\ l\t»i' % l at the beginning of eac h session by the 
( !• Mnir.itli e . *1 Select i« mi. 

2. ( I ) II any Public Bill (other than a Money Bill or 
a Bill containing any provision to extend the minimum ** 
duration ol Pnrli.un nt hexond live years) is passed bv the 
ilou.roi C .iMittimus in three successive sessions (whether of 
the same Piili.im.nl or not), and having been sent up to 
i!i 1 Iona- of I.oids at h ast one month before the end of 
tin » i> i.j**<d iy the House of Lords in each of 

tiios* Mvsiu - .Mwi Bill shall, cm its rejection for the third 
,Hn ' •*> k ‘* Hoi.jm o| I. irds, unless the House of Commons 
l “ l!l, ‘ cuntiary. be presented to His Majesty and 
•>tur an Act of Parliament on the Royal Assent being 
i.lied thereto, not witlisi.uuling that the I louse of Lords 
h.r ' no; construed to the Bill ; Provided that this provision 
sliail not take elTrrt tinier two years have elapsed between 
iIm date «*f fIn* »nd readim* in the first of those sessions 
oj th»- Bill in ll.e I louse of Commons and the date on which 
ii paws t!ie ! Iow a* oi ( !.millions in the third of those sessions. 

W n a Bill is pns*nied to His Majesty for assent 
in pu Mian. • ol tin- provisions of this section, there shall 
br < iulor.se;I on the Bill the certificate of the Speaker of the 
House ol (•Miunons signed by him that the- provisions of 
this >c< lion have l»e< n duly c«miplied with. 

(S) A Bill shall be deemed to be rejected by the House 
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of Lords if il is not passed by the House of Lords cillu r 

without amendment or with such amendments only as »>a> 

be agreed to by both Houses. 

(4) A bill shall be deemed to be the same BUI as a 

former Dill sent up lu .he Hume of Lurch in .he pr. ccclme 
session if, when i. is sen. up lo .he House ol Lords ,. » 
identical with the former Bill or contains on.y such altera¬ 
tions as arc certified by the Speaker of the House of Commons 
to be necessary owing to the time winch has elapsed sn.ee 
the date of the forme. Bill, or to represent any amend,uen.s 
which have been made by the House oi Lords .he hu m. , 
Bill in the preceding session and any a.ncnclnu nts n Inch 
are certified by the Speaker to have been made by .he 
House of Lords in the third session and agreed to he ,In- 
House of Commons shall he inserted „> ,hc 11,11 as presented 

for Royal Assent it, pursuance ol tins sec t,on. 

Provided that ,hc House of Commons may .1 dr 

think fit, on the passage of such a Bill ..ugh the 

in the second or third session, suggest any lur.h, r nd- 
ments without inserting the ament mens „> the »«■" “I 

any such suggested an.Inn ms shall be cons,deed he , - 

House of Lords, and. if ag.eed to >V < •« House shall 
treated as amendments made by the House ul Louis and 

agreed lu by the House of Cum.. : nil .he exerc.se ol 

this power by the House ul Commons slut 1 nut a'■ > > ” 
operation of this section in the event oi the loll m_ 

rejected by the House ol Louis. ,, . 

3. Any certificate of the Speaker of the House o 

Commons given under tins An skull he toneluswc lot all 

purposes and shall not he ,,..cs.ioncd ... any court ol law 

4. (i) In every Bill presented to 11,s Majesty let ,, 

.. . . |* f i/ is \ c i ilie words ol cnac urn nt 

preceding provisions ol this 

shall be as follows, that is t« say : , , 

•Be it enacted by the King'* most Lxccllcnl Majesty I. 

and with the advice and consent of the Cornu,. ... 

this present Parliament assembled in accordance » 
the provisions of the Parliamen, Act, Mil and h> 
the authority of the same as follows: 

(«) Any alteration of a Bill necessary togteccllec. to tin, 

section shall no, he deemed to he an amendment of , he Ihl 

5. In this Ae. the express,,,,, 'Pohl.e Bill docs no, 
include any Bill for confirming a Provisional Old.,. 

0. Nothing in this Ae, shall dnmn.sh or c,.tul.l> 
existing rights and privileges of the House of C ommon-. 

7. Five years shall he substituted for seven year, as lie 
time fixed for the maximum duration of Parhamen, under 

the Septennial Act, 1715. .... . , 

8. This Act may be tiled as the l’a.liamrni A . Ml I. 
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MODE RN COVER N MENTS 


Thus the Parliament Act, 1911, makes the following constitutional 
changes respecting the powers and relations of the two Houses : 

The Act deprives the House of Lords of all power over Money Bills 
which become law, at the latest, thirty days after passage by the 
Commons and despite non-approval by the Lords ; fully empowers 
the Speaker of the House of Commons to decide what is, or what is 
not, a Money Bill and his decision cannot be questioned by a court 
of law ; limits the power of the House of Lords over all other Public 
Bills (not being Money Bills) to exercising a suspensive veto of two 
years ;* gives the Commons unrestrained power over general legisla¬ 
tion, except the powers to extend their own term beyond the statutory 
term of live years as fixed bv the Act itself. 

4 4 

I LEGISLATIVE PROCEDURE 


W hen a new House of Commons meets for the first time in its own 
chamber, it wails for a fov minutes till the official messenger (under 
order from the Lord Chancellor) appears with the Black Rod and 
invites the Commoners to come across the hall and then the Commo¬ 
ners, headed by the Clerk of the House, walk through the great corri¬ 
dor to the House of Lords. This done, the Lord Chancellor announces 
“llis Majesty’s pleasure is that you proceed to the choice of some 
discreet and learned person to be your Speaker”. The Commoners then 
silently walk back to the House of Commons and elect the Speakei. 

1 hen a second call comes from the Lord Chancellor to hear the speech 
from the throne. 1 he Commoners then, headed by the Sergeant at Arms, 
go to the Lords and hear the speech from the throne delivered by the 
monarch in person (in case the new Parliament is opened by the 
i c 1 ) t \ some person designated for the purpose Jjy the 
monarch. 1 hereafter the Commoners go back to their House and begin 
their proceedings. 

Importance of law. The British Parliament passes a large num- 
hcr of Acts every year not only for the United Kingdom of Great 
Britain and Northern Ireland but also for the British possessions be¬ 
yond the seas. I he process of law-making is practically the same for 
all these laws, the beauty of which is thus described by Sir A. Helps: 
A on chuckled over those people who could see beauty only in pictures, 


* I llis lias lio n reriuceil from two venrs tooneye.tr by Parliament 

Act. 1049. 
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but you cannot imagine the beauty of an "..mate, m,u.y law process 
embodying the doubts and subtlct.cs of generations ol men. I sa> . 
looked at in that way there is something picturesque in an Act of 
Parliament.’ Rousseau is, perhaps, too strong in his condemnation of 
laws when he says : 'The universal spirit of the laws ol all countries is 
to put always the strong against the weak, and bun who has against 
him who has nothing. The disadvantage is inevitable and it is with¬ 
out exception.’ C. Macklin too thinks similarly : The law is a^hocus- 
pocus science that smiles in yer face while ,« picks yer peke a hr 
glorious uncertainty of it is mair use to the professors than the justice 
of it.’ On the other hand, the following two opinions speak praise 

of laws: 

Law does not put the least restraint 
Upon our freedom, hut maintain t 
For wholesome laws preserve us Jret 
By stinting of our liberty (S. Butlek) . 

Or again, 

‘That sounds like nonsense, my dear. 

‘May beso, my dear, but it may be very good law for all 
The law as made by Parliament reflects the general opinion of the 

nation on some subject of public interest. It is passir 1 
oroccss has been gone through, and although Burnet s opinion mas 

not be entirely incorrect that The law of England ,s .Ik 
grievance of the nation, very expensive and dilatory, it is all .hr am. 
necessary for regulating the life of the citizen as well as 

community. . , 

Distinction between a Bill and an Act. We now take ttpd.e 

description of the process of law-making as it exists in t ir u 

liament. It is, at first, necessary to understand the d.flei-ence between 
a Bill and an Act or law. A Bill is the document or draft which c - 

tains the proposal in its complete iorm of the law that is mten ® 
be made. It is first introduced into Parliament, in oil | >US • U) 

that Money Bills must originate in the Commons and Bills rcU , 
privileges and rights of peers must originate in the Lot s. 11 - v _ 

has passed through the various stages in the two I ouscs an 
cd the Royal assent, it becomes an Act or law of , 

Kinds of Bills. Bills arc of two kinds, viz ., 1>ubl,c ' S .‘“ K * , 

Bills. A Public Bill is one that deals with a matter ol public in eu s 

thus affects either the whole community or a vci\ I K 
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Private Bill is that which concerns only an individual, or, group of in¬ 
dividuals, or a particular body or corporation. Here it must be noted 
that a Private Bill is not the same thing as a Private Member's Bill ; 
the latter is a Bill introduced by a private member of Parliament and 
not by the Government or any of its officials. Thus a Private Member s 
Bill may be a Public Bill (if it deals with some subject affecting the 
public) or it may be a Private Bill if it relates only to a particular local¬ 
ity or body. Parliament devotes most of its time to Government Bills 
which are introduced by members of Government, and private mem¬ 
bers are entitled to criticise these measures or purpose amendments 
thereto. Private Member’s Bills have very little chance of being passed 
into law unless they are backed by Government, and it is only on rare 
occasions that Government do it. Whenever a ministry finds that some 
Private Member’s Bills are really useful, it itself proposes, later on, 


legislation on those lines. 

The work of an ordinary M. P. It is thus seen that in the 

British Parliament the work of private members generally remains 
confined to the criticising of Government measures and policy or to 
questioning the Government on matters of general or particular interest. 
The quorum for a valid sitting of the House of Commons is forty. Rules 
and standing orders of the House arc permanent but can be suspend¬ 
ed to expedite business; this power has not been abused. Each day 
there is the question hour which is interesting as the supplementarics 
are put and Government sometimes ‘heckled’ on policy matters. Every 
member is entitled to put questions to the Cabinet or any members 
thereof in order to get information. Ministers are bound to answer a 
private member’s questions and supply information unless it is not in 
the public interest to divulge any confidential matters. A member 
mav also bring forwatd a motion of censure against the Government 
and if such a measure is passed the Government, i. c., the Cabinet, 
resigns. Parliament is generally busy in carrying out the legislative 
programme of ’hr Government of the clay. 

Notice of a Bill. The first stage in the life of a bill is its drafting. 


Government bills are drafted by a Parliamentary Counsel to the Trea¬ 
sure. A Private Member’s Bill maybe drafted by the member himself 
or bv some person employed by the member for the purpose; in either 
ease it must bear the member’s name on its back. When a private 
member has obtained leave fora bill, he takes the draft to the Public 
Bill Office and fills up a form for presenting the bill to the House. In 
the House he goes to the bar when the Speaker calls him by name and 
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the member answers, “A bill. Sir". H is then given to the Clerk of the 
House who reads the short bile oft he bill aloud, and then t. .. consi¬ 
dered to have been received by the House. 

FirstReading ofa Bill. The next stage ts the first ,W,«?ofd.c 
bill A Government bill is introduced by a minister who explains at 
length the nature of the bill, and his speech .s followed by a debate 
and avote. But the first reading of a bill m all other cases » usually 
only a formality, the real debate being reserved to a later stage A 
private member circulates printed cop.es of Ins bill, fills up the form for 
introducing the bill, and on being called by the Speaker, takes .. to the 
table where the Clerk reads its short title ; and thus ends the first 

‘"second Reading stage of the Bill. The bill then enters upon the 

next stage, called the Secaul K .«'*cn an opportunity » afiorded 
for discussion of its principles and deads fl a .. a public bill , or d . 
is a private bill, for indication .ha. i« does not contain any obvious > 

objectionable features, hu, if at U.i* ^ the bill «» to be courteously 

... . 1 >. ; • mnvrd io ihc question k 1 hal the bill be flow 

dismissed, an amendment is nuncci 1 

read a second time,' to replace the word now by three months or 

some such period beyond the probable durat.on of the sess.on li the 

, • . • , i mitiiiouiiI to a rejection til the l>ill. 

amendment is accepted, u is ‘‘ini.mi •' 

.. . i » i,;il use'l l iltis late. But a bill that survives 

Most private members bills im« » 

second reading goes to a Commit!., . 1«cry money bill, or any non-money 

bill if so directed by the House, goes u, the Conumt.ee of the Whole ; 
... . r standing Committees it it is a Public 

otherwise it goes to one ol the 

n ■ . D-ii p..mmiiicr il'ii isa Private Bill. In some cases, 

Bill, or to a Private Bill Commit u e " 

a bill may first go to a Select Co.nndt.ee before going l» a Onnnut.ee 
of the Whole or a Standing Committee. In the eomnut.ee stage the 
bill is thoroughly discussed, clause by clause, and amendments may he 
made in the Committee of the Whole House to perfect the measure 

and free it from defects. . , . . 

The Report stages of the Bill After the Bdl has passed through 

the committee stage, it goes m the House, and tins is called the re part 
stage. The House examines the bill in detail, clause bv clause, amend¬ 
ing it wherever found necessary. Sorae.in.es a bill may he agam refer- 
red to a committee. 


‘ The Committee of the Whole m. ans .he whole house sii«im-, hu. in e of 
the Speaker, some other person . I. t .1 as chairman pres.tles, am! .he . ulcs 
procedure and discussion are suspended. 
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Third Reading stage of the Bill. The hill then enters upon the 
next stage, the third ridding, in the form in which it has emerged from 
the second reading. In the third reading, the debate is on the matters 
contained in the bill. If in this stage any amendments, other than 
verbal ones, are made, it is recommitted to the committee concerned 
for re-examination of the measure. But such occasions are rare and 
most bills after the third reading stage are passed by the House. After 
the House has passed the bill as a result of voting at the end of the 
third reading, it is sent to the other House where it has to go practi¬ 
cally through the same stages (except that in the Lords there are only 
two stages or readings for bills received from the Commons) as in the 
originating House. When the other House has passed the measure 
without amendment, it is sent to the King for Royal assent on receiving 
which it becomes an Ac t. The king’s assent is a formal matter as he 
acts on the advice of the Cabinet. 

If. however, the other House proposes amendments to the bill, it is 
sent back to the originating House and if the latter accepts the amend¬ 


ments, it is sent to the King for Royal assent. 

Procedure regarding Money Bills. The procedure regarding 
the Money Bills is a bit different, in this case, the executive prepares 
the estimates concerning expenditure on Supply Services, which have 
to require Parliamentary sanction every year. But expenditure on 
Consolidated Fund Service arc sanctioned by Permanent Acts. A few 


principles have to be observed: (1) Every bill entailing a charge on 
the public revenues must emanate from the Crown, i.e., the Cabinet, 
that is to say, no private member can bring forward such a bill; (2) 
every such bill must be in the form of an estimate; (3) it must originate 
in the House of Commons, this practice dates from 1678 when the 
Commons i esolved ‘that all aids and supplies and aids to His Majesty 
in Parliament, arc the sole gift of the Commons, and all bills for the 
granting of any such aids and supplies ought to begin with the Com¬ 


mons\ 

The demand by the Crown for supplies for the next financial year 
is made in a speech from the Throne. The Chancellor ot the Exche¬ 
quer introduces, in due course, in his budget speech, all the demands. 
These arc discussed cither in the Committee of Supply or the Com¬ 
mittee of Ways and Means, both of which are committees of the Whole 
House. In the committee, no private member can move an increase 
in expenditure, but if an increase is desired on some particular item 
it is done by moving a cut in the salary of the minister responsible 
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for the estimate. The Committee of Supply determines 

should be granted to the Crown, while the Committee of Uass and 

Means determines from what sources the required money is to come. 

^proposals for new taxation are included in the Finance Bill which. 

when passed into law, is called the I- inance Act. 

All money bills have to pass through all the stages as described 
i r i hills the only difference being that under 1 arlia 

mtoAo 1911,10 money bill A to. » *0 L ”' d ‘“ 

the «. .r .H= “ d ir:rX d n H to 1 " in.- 

presented to the Crown for R > > such bm must bc certified by .he 
Tied, the bill becomes an Act. - T , , 1 hive now 

sssrssr: s- - - 

no longer obstruct or delay the passing of a money bill. 

“ case 

seen that, since 1J11, the Cot what the Parliament 

is thafif, incase of a money In1. 

Act iyil,na p . . • month of its presentation, m the 

the Lords fail to pass it ' V1 „ becomes law on receiving the 

form recommended by the Co ^ ^ money bm and lhe Corn- 

Royal assent; but if or amendments proposed by the 

moils do not agree to the amculm ^ ^ differem sessions and 

Lords, and pass it three times second reading in the first 

one year has elapsed between « dale of ils third passage, the 

of those sessions in the Commons a , . c,....,., p or 

bill as finally passed by the Commons is submitted to .he Cross n 

Royal assent on receiving whndi ij ^“® Royal assent is now a 

!t must in this connect ion b b since 1707. If the Crown 

mere formality asithasncvci m. .uminisirv from 

. . urmposure it may dissuade the ministry nom 

is opposed to a particular measure, j . ... 

. 1 . . .. ministry and appoint a new one, oi 

introducing it, or dismiss the mm . 1 „ . . , 

. i x\ the nation. The Ro\al assent to 

dissolve Parliament and appeal t p t . sionifv 

. „ , lir . Kine coming to Parliament to signny 

a bill may be given by the run*. . . Hm „.i c:„ n 

it, or it may be given by a commission under 

Manual and the Great Seal. The last tune when Royal ■ ' 

refused svas in 1707 when the Scotch M.l.tia Bill was rejected bj 

Crown. 

t . i r two years (as prescribed by the Act 
1 One year has been substituted ■ > > 

1911) by an amendment made in 1919. 
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THE EXECUTIVE : KING AND CABINET 

Every noble Crown is and on earth will forever be, a 
Crown of thorns. _ CARLyLE 

* 

The cabinet lives and acts simply by understanding, 
without a single line of written law or constitution to deter¬ 
mine its relations to the monarch, or to parliament, or to 
the nation; or the relations of its members to one another, 

or to their head. _w.ll.am e. Gladstone 


The King 

British Monarchy without a parallel. In theory the Government 
of the United Kingdom is an absolute monarchy; every law must be 
signed by the King, the ministers are bis ministe.s, and the courts of 
law are his courts of justice; hut in form, it is a limited monarchy 
inasmuch as no act of the King is lawful unless counters.gned by a 
minister, and the King always accepts the adviceofh.s Cabinet; in 
actual working, it is a democratic republic, the King is little more 
than a rubber stamp, his activities in the political field have become 
confined to ‘advice, encouragement and warning' and it is the 
representatives of the people (ultimately, therefore, the electorate) 
who make laws, decide the fate of ministries and the policy of adminis¬ 
tration. The British monarchy is thus without a parallel m the 
history of the world.. 

In the Anglo-Saxon times the King was absolute; though he made 
laws ‘with the counsel and consent of the wise. It was in 
1215, that the barons and the clergy forced King John to sign the 

Magna Carta, the first document of English liberties. Thereafter the 

drift toward constitutional monarchy began, intercepted now and then 
by attempts of the individual sovereigns to regain absoluttsm. The 
Stuart Kings reasserted the King’s right to rule as he pleased and 
advanced the divine right theory of Kingship. Tins led to a long 
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drawn out contest between the kings and their parliaments, which 
ultimately resulted in the victory of the latter, though not without 
two revolutions, in 1649 and 1688. That even while the people’s 
representatives were struggling for transference of power from the 
King to Parliament, there was no attempt to underrate the importance 
of the King may be seen from the following advice Bacon tendered to 
James : 

“Look on a Parliament as a certain necessity, but not 
only as a necessity, as also a unique and most precious 
means for uniting the Crown with the Nation, and provid¬ 
ing to the world outside how Englishmen love and honour 
their King, and their King trusts his subjects. Deal with it 
frankly and nobly as becomes a King, not suspiciously like 
a huckster in a bargain. Do not be alraid of Parliament. Be 
skilful in calling it, bat do not attempt to ‘pack’ it. Use all 
tlue adroitness and knowledge of human nature, and neces¬ 
sary firmness and majesty, in managing it ; keep unruly 
anti mischievous people in their place ; but do not be too 
anxious to meddle, ‘let nature work* ; and above all, though 
of course you want money front it, do not let that appear as 
•he chief or real cause of calling it. Take the lead in legis¬ 
lation. Re ready with some interesting or iinixising points 
of reform or policy, about which you ask your Parliament 
to lake counsel with you. Take care to frame and have 
reatly some commonwealth bills, that may add respect to 
the King's movement, and acknowledgment of his care ; 
not waning hills to make the King and his graces cheap ; but 
go -d matters to set the Parliament on work, that an empty 
stomach do not feed on humour.'* 

Hereditary Monarchy. What the sovereigns did not willingly 
grant was wrested by Parliament, partly in 1649 and partly in 1688, 
has already been shown in chapter fourth. The Bill of Rights (1689) 
and the Act of Settlement (1701) now regulate the limitations on 
powers ol the King and the succession to the throne. 1 The Crown now 
devolves upon the eldest son when a vacancy occurs, but if the eldest 
son is not alive, his issue, male or female, succeeds, and failing that 
the succession devolves upon the second son or his issue; thus the 
monarchy is hereditary, and the throne is never vacant. The legal 
maxiin ‘ I he King is dead, long live the King’ connotes that though a 


1 See ante ch. 4. 
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particular King is dead, the throne is not vacant, the next successor, 
according to law, is thereon it. And this succession is—aec as 
maybe seen from the declaration of King Eduard VH madc n 
the Privy Council, soon after King George V s death. The new 
King said - “After the irreparable loss which the Britts t ° 
wealth of Nations has suJaincd by the death of H.s Majesty my 
beloved father, has devolved upon me the duty of sovereignly I know 
how much you and all my subjects, with, I hope I may .say, the who e 

world feel for me in my sorrow, and I am confident of 
sympathy which will be extended to my dea. mother .n 

sss-sbskb 

Ci,n j i>. r ~.- 

p , » f;<M i will cruidc me to perform it. 

h ThV:ixt dly t^lolhiwing Proclamation was delivered from the 

balcony of St. James’Palace : ma ct our late Sovereign 

rs. xtjx 

Damd, we therefore Lord P Council, with numbers of other 

assisted with those of his late J J A Aldermen and Citizens 

principal gentlemen of guality unik ikeL, come ,„ „f tongue and heart 

of London, do now ^ ^ "‘l Mighty Prince Edwaid Albert Chris- 
publish and proclaim that the .4 \ y the death of our late Sovereign of 

tian George Andrew Pair,eh '-,, g E<lwanl VU l by 

S5: Mlj and British Dominions beyond the 

seas, King and defender of the Faith, ubcdicme with all hcaity 

“ Whereto we acknowledge at J Kings and Queens do 

■,t:Tiitz.i't::£-'«* - - *» - - 

cult to bear the responsibility oi me > 
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by his side the woman he loved (Mrs. Simpson) whom he subsequently 
married. 

The King is the nominal executive. From the wording of this 
proclamation and the oath, which every King of England has to take 
at the time of Coronation, the inference is clear that British monarchy, 
though hereditary, is really constitutional and bound by definite 
limitations and restrictions. The King does not rule but only reigns over 
his subjects. The glory and charm attaching to the present monarchy 
are as great as they were ever before, and even more, but the real 
power lies elsewhere (in the cabinet); the monarchy thus forms what 
may be termed the formal or nominal executive in the United King¬ 
dom, for, as will be presently shown, all powers in the name of the King 
are exercised by the Ministers responsible to Parliament. 

Income of the King compared with other Heads of States. 
In return for this transference of real powers to the Cabinet by the 
King, the latter enjoys immunity from all responsibility of adminis¬ 
tration. He does not interfere with the work of Parliament, and in 
return Parliament votes him annually a huge Civil List which enables 
lum to live in right royal style. George VI got an annunity of£410,000, 
besides the revenues of the Duchy of Lancaster, the latter amounting 
to nearly halfa million pounds. His additional income from the Duchy 
of Cornwall was nearly a hundred thousand pounds, out of which a 
sum of£ 16,000 went to Princess Elizabeth and the Duke of Gloucester. 
Other members of the royal family got an annuity amounting to' 
nearly £1 /0,000. 1 bus a total sum of £650,000 a year was the Civil 
List of tiie royal family. In contrast with this, the Danish King 
has an income of £50,000, the Queen of Holland and the King of 
Italy each £125,000, the King of Sweden and Norway £85,000 and 
£35,000 respectively. The French President and the American Presi- 
i e.it get, as salary.£45,000 and £20,000 respectively, in addition to 
a nuances. 1 lie King of England has also got huge private fortune 
coming down from Queen Victoria; he can own and dispose of pro¬ 
perty like any other citizen. 


1 he King can do no Wrong 

English Monarchy inlaw and in fact. In law, the English King 

I s ;iS , S " P ' Xmr as he was a, the close of, hr .sixteenth century. His 

legal powers remain uncur,ailed. Heis still the supreme executive atitho- 
•’ the King tn Parliament continues to be the final legislative 
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authority; he is still the fountain of justice’ and of ‘honour’; he “"“"ucs 
to be the Head of the Church; he still holds supreme command orall 
the military forces of the realm, land, naval and air; he embod.es ... 
his person the dignity and unity of the State and the Emp.rc 

The legal powers. The powers the Sovereign could cxcrc.se 

without consulting Parliament were summarised by Bagehot during 
the reign of Queen Victoria thus: The Queen could disband the 
army she could dismiss all the officers, from the General Comman- 
ding-in-Chief downwards; she could dismiss all the sailors too; she 

could sell off all our ships of war and all our naval stores; she could 

make a peace by the sacrifice of Cornwall, and begin a war for he 
conquest of Britanny. She could make every c.tucn in the Urn,eel 
Kingdom, male or female, a peer. She could make every pans , in the 
United Kingdom a ‘university’: she could dismiss most of the civil 
servants she could pardon all offenders. In a word, the Queen could by 
prerogative upset all the action of civil government within the Govern¬ 
ment could disgrace the nation by a bad war or peace and could bj 
' disbanding our forces, whether land or sea. leave us < e enre ess 
: foreign nations,* Theseme . he vast legalpovve ? 

i alrflTy passedTrom the sovereign to Parliament much earlier than 
- the ascension of Victoria to the throne This was made clear by Lo£ 
Erskine in his speech in the House of Lords on 13th April 1807 He 

Csaid: “The King can perform no act of government himself, and no 

* i • within the walls of this House to declare that 

,man ought to be -ce.ycd w hm thc will antI deter- 

- any act of government has p.ooc dc P ^ chicf magis , rate , 

^mination, or conscience ol tnc is.mb- h 

, can have no conscience which is not the trust of responsible subjects 

The fame and honour of his actions are h.s own: but. as all 

. , . .uiefiom of our government turns them aside 

men must have errors, the w,s om o B ^ ^ ^ ^ 

-from him The maxim that ic Kn g ^ ,„ preserve the gov- 

- to al,cr ,hC " al “ rC a l C r, : impeachment of crime, but even against 

-^ernment not only against tnc , . r; . 

the irreverence and loss of dignity arising from the imputation oi it. 

r mi-nt i 'in therefore, be the King s;1ie cannot 

No act f state or govcri mc an off.ce sanctions what is done, 

act but by advice; and ht no 
from whatever source it may prot ect . 


» Bagchot, English Constitution, i>. XKX\ I 
Marriot, English Political Institution, |». JU. 
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Actual powers of the King are limited. In practice, however, 
there is a great difference. No executive act of the King is effective 
unless countersigned by a Minister who then becomes responsible for 
the act. The King must accept the advice of his Ministers; though this 
has been achieved by convention, it has become so important and 
an integral part of the English constitutional law that in 1936, King 
Edward VIII felt compelled to renounce the throne because' his 
Ministers advised him to give up his idea of marrying ‘the woman he 
loved.’ The King had to abdicate. 1 

Prerogative of the King is now conditioned. The dismissal of 
executive or civil servants too, as exercised under royal prerogative, 
is similarly conditioned. Halsbury defined prerogative as ‘that pre- 
- eminence which Sovereign enjoys over and above all other persons by 
virtue of the common law, but out of its ordinary course, in right of 
his regal dignity, and comprehends all the special dignities, liberties, 
privileges, power and royalties allowed by common law to the Crown 
of England.’ But even when these prerogatives are exercised, the 
courts have the jurisdiction to enquire into the existence of any pre*. 
rogative for it was settled in 1610 that “the King has no prerogative 
except which the law of the land allows him and he cannot change 
any common law, statute law, or custom by proclamation.” The 
restrictions on the King’s prerogatives, whether in the legislative or 
executive or judicial field, have been placed partly by means of 
agreements between the King and the people, partly by means of 
prohibitive legislation, and partly by disuse. Thus, it is the King’s 
Prerogative to make law, but Royal assent to law passed by Parlia¬ 
ment has not been refused since 1707. The King, in the exercise of his 
prerogative, can create any number of peers; King William IV grant¬ 
ed such permission to Earl Grey in these words: “The King grants 
permission to Earl Grey and to his Chancellor, Lord Brougham, to 
create such a number of peers as will be sufficient to ensure the passing 
of the Reform Bill, first calling up peers’ eldest sons, William R. Wind¬ 
sor, May 17, 1832.” But the King cannot exercise this right indiscrL 


1 I lie Instrument of Abdication was drawn up in these words: “I. Edward VIII 
oi Great Britain, Ireland and the British Dominions beyond the Seas, King, 
Emperor of India, do hereby declare my irrevocable determination to renounce the 
1 hrone myself and for my descendants and my desire that effect should l>e given 
to this Instrument of Abdication immediately. In token whereof I have hereunto 
set my hand this tenth day ot December 1936, in the presence of the witnesses whose 
signatures arc subscribed. Edward R. 1 .” 
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minately ; Lord Lyndhunl once made Uusabundan.lv clear : 

“It docs no. follow .ha. .his or 
Prerogative merely because • • = s 

consistent wi 1 aliv( , if,, should be thought pro,.cr 

reign may, b> his 1 -• cndiblc qualities in the course of 

7.hc f Crown iTid'bc a .U*ran. viola.ion of .hr principles 
of the Constitution." 

. . • ,i _ , r| cat Prime Ministers. Lloyd George 

During their m.mstr.cs, the .wo ^ ^ advicc ... the King. 

and Asquith, liberally cita P ; j 5 sovcrc ign on the advicc ol 
Peers arc, therefore, now created In ,^ alivcs and powers 

the Cabinet, and (1 . Since .he Revolution of 1688, 

of the Crown are stmiUi • • ,| 1C phrase, ‘the Crown was 

the position of the Crown is summed up in P“ « 
me posn I Crown was paid. 

made, the Crown was him > The powers of the Crown m 

The Crown and the judic ^ ^ ^ fbun.am of justice; 

regard to justice may be u » • of wticc. But the King does not, 
the courts are His Majesty s . iib .,. alion of jus.iccl including prosc- 
and cannot, interfere ... t „ ( . s lhough appointed anddismisscd 

cution, trial, sentence, etc . - ° lhc Ministers and removed by 

in his name, are really a PP ou ' bolh Houses of Parliament. True, 
them generally on an addie* ^ - s cxcrciscd l, y the Home 

the prerogative of mercy is ^ 1 rl "ht lo be kept infonncd of the 

Secretary ; the Crown, howeve* i ‘ • 1 ^ (s signature. The responsibi- 

thing to which it is expected l<» a PP c 

lity is the Minister’s. # powers. The King opens and 

The Crown and legislati F ^ ^ j. |Scrolit|I1 as u , how and 

dissolves Parliament, but it ’ Conventions limit this power. Par- 

when the power is to be cxcicise ■ • ^ u> voR . supplies and pass the 

liament must be convened >cai * limils yUc p,f c ( ,f the Commons. 

Army Act. The Parliament. exercising the power of 

Parliament controls its > he has to act according to die will 

granting dissolution of a. .* o|)al poS iuon was explained by the 

of the nation. The exact cons C( .|, u, Liberal M. P.’s licent¬ 
iate Earl of Oxford and As 9 u1,1 ‘ <)f p ar liamciit is in this country 

ber 18, 1928, .bus ; I I. is not a mere feudal survival, 

one of the prerogatives of the 

/ 
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hut it is a part, and 1 think a useful part, of our constitutional system, 
for which there is no counterpart in any other country, such, for ins¬ 
tance, as the United States of America. It does not mean that the Crown 
should act arbitrarily and without the advice of responsible Ministers , but it 
does mean that the Crown is not bound to take the advice of a parti¬ 
cular Minister to put its subjects to the tumult of a scries of general 
election so h>ng as it can find other Ministers who are prepared to give 
it a trial. “The Crown grants a dissolution asked for only when there 
is good reason to suppose that the House of Commons has ceased to 
represent the opinion of the country. The Crown can communicate to 
Parliament only by speech from the throne at the opening or close of a 
session or b> message. The ceremonies of opening, proroguing or 
dissolving Parliament are (he only occasions when the King is present 
in the House of Lords where Commons are required to attend. But all 
speeches and messages of the King arc prepared by the Cabinet of the 
day and contain the policy of the latter. The King cannot be present 
during debates in Parliament ; and though all laws are enacted by the 
‘King in Parliament.’ it is really Parliament,'and more particularly, 
the House or Commons that makes lMvs,*the Lords cannot interfere, 
and much less can the King. The King possesses, in theory, the right 
to veto a measure passed by Parliament, but in actual practice he can¬ 
not do so; he acts on the advice of his ministers. Even the royal Pro¬ 
clamations issued f.r the administration of newly conquered countries 
and Orders-m-Cnu'H .1 relating to the government of Crown Colonics, 

though issued by the King-in-Privy-Council, arc, in fact, prepared bv 
responsible Ministers. 

A’: this does n.,t. however, mean that King’s influence in legislation 

' i?l,oIyn,L Dllc to ,,is experience with different Ministries and 
Cabinets he is sometimes able to dissuade Ministers from a certain 
t nurse of action particularly before a legislative measure is actually 
int.odiued ; lie does not, however, refuse Royal assent to a measure 
passed by lari,ament. But he is above law, which means that he can¬ 
not b\ any process known to English constitutional law be made to 
appea, boioie a court ol law and held accountable for anv measure oi 
act. 1 he responsibility is that of his Ministers. 

,, The C y ow “ and executive powers. As head of the state the 
Kms . ls " 1C rh,rr ma Kislra<c. the head of the government. But, in 
actual practice, the Cabihe. is the real executive. He appoints the 
I rune Minister (the chief of the Cabinet), and on the latter’s recom¬ 
mends,on other Ministers. The Ministers are, in reality appointed 
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by the House of Commons, for in making bis choice of the Prime 
Minister the King appoints the leader likely to command the con- 
fidence of a majority in the Commons. 1 he Ministers are the King s 
Ministers and advisers, but in practice, their responsibility is to he 
n the representatives or the people. It is not constitu- 

?° m Zr the crown to tnr,, on, at its will a Ministry. Even in foreign 
t,onal for tl e accredits British ambassadors for foreign 

counu'ies^and'reccivcs^lbreign ambassadors, at the British Court. U is 

the Ministry thatis C J. in¬ 
reigns of Q.UCCI1 .c or and these sovereigns did intervene 

flnence in lorciRii policy was * , 

in mpo tant matters and on occasions exercised powerful influence ... 

establishing relations with foreign states, hut tins was due more to the 
personal abilities of these sovereigns than to them legal powers. 

Crown and King distinguished. It » sometimes difficult o. 
students of English constitutional history to understand dearly he 

distinction between Crow , thc jndividual who holds the 

tion winch never dies ll “ d ^ mi “ of the King but not of the Crown. 

institution. There may be a d umeu * lhe golden link that 

<C Thc Cr °7 15 .*>*?:r„ar!:,,ni!ci^ Empire ; the allegiance of .he 
connects t ic■ vario •■ King occupies a very dignified'position in 

people is o .- I 1 i hc King mav personally be ignorant ol 

social life as an .nd.v.dua ^ tlle Ln. The Crown is ihc 

man y ucu t ha t are doneby the King 
supreme executive autho^, P Crown is surrounded 

as advised by h.s m7g. ifmence^vhich reside in i,*T,n« history 

by the elements of m sue mag ^ makc i( a fi>rrc ._ a force 

and hereditary situation J character, but to which a 

which can be overcome by a man h 

r nnf l ucrbaps some weakness..may succumb, 

man of some generosity-a “ > P „ r lhc Crown may be summarised 

^The exact position and k informcd of,he political situ- 

.hus {the Crown has he ng * si natur( . is ncC essary for all 

ation, a. home as ° ' b ^ umcnts , h t an raise object!...,s. offer 

statutes and many official "° uadc , and somcti.ne to make conces- 
suggest.ons to persuade or A coursc „f administration. Eor- 

s.„ns, but not to lhe King. h„. a, present the posi- 

merly, the Ministers used to atlt ise. b Kine who 


merly, the Ministers u vo ■ lhe King win 

"on, m pract.ee seem »ioh» ^ ^ r . ^ d „ , 

now' advises the Minister*, an * 


ho 
it 


effectively. 
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Why is monarchy retained? Most students of British constitu¬ 
tion who study the theory and practice of Kingship in England ask 
themselves: If the King does not exercise any power and if the Cabi¬ 
net is the real executive why retain monarchy? In answer it may be 
said that though Great Britain is to all intents and purposes a republic,, 
monarchy does not hinder the working of the democratic system. 
Englishmen arc, by nature, conservative and would not clamour for 
the abolition of an institution with a long history behind it when it 
does not interfere with their rights. Kingship is held in high esteem 
for the glory surrounding it. The monarchy is useful as the link be¬ 
tween the various parts of the British Empire. The King is the symbol 
of the unity of the Commonwealth of which he has been acknowledged 
by all the members (including the self-governing Dominions and 
the Republics of India and Pakistan) as its head. The monarch as 
head of the British society exercises dominant influence on the manners, 
tastes, art, literature and education of the people. Of late there 
has been freer contact between the monarchy and the people. No 
useful purpose will, therefore, be served by abolishing monarchy. In 
the words of Prof. Munro: ‘’The British people have come to realise 
that the monarchy, scaled above the turmoil of personal and partisan 
strife, neutral in politics, and with no ambitions to gratify, lending 
dignity to government but not standing in the path of the public will— 
they have come to recognise that whatever may be the causes of their 
varied troubles, the monarch is not one of them.” The monarch is 
now being looked upon as the essential “motive power of the ship of 
state, it is the spar upon which the sail is bent. . . They no longer fear 
the recurrence of the events of the seventeenth and eighteenth cen¬ 
turies. 


The Cabinet 


flic real executive in England is the Cabinet which is responsible 
for the administration of the United Kingdom and the British posses¬ 
sions (excluding the self-governing dominions) beyond the seas. The 
King’s government must be carried on, and so when one Cabinet falls 
another is formed in its place. A. V. Dicey thus speaks of the Cabi¬ 
net: “While every act of state is done in the name of the Crown, the 
real executive Government of England is the Cabinet. .No one really 


1 The Governments of Europe (1th Edition), p. Gfi. 
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■ . . i vac»uclv dchncd splicic, 

supposes that there is not a ^ un j er lh e Constitution 

in which the personal vvi - Gladstone spoke of the position 

gether tor a buffer-spring, it receives 

Lords and Common^ . Like ^ g nfUtiaIize 

all shocks, ant w> lhc m ost curious formation m 

one another I ^^ crn lim „, not for its dignity, but 
the political work , ils in any-sided diversity of 

for us SUb ^ by understanding, without 

P lc line of written law or constitution to determine 

a sinR L . , nl cb or to Parliament, or to the 

• llad^r-tbVrela.iotts of its number to one another, or 
to their head. 

•i „f the Crown. The Cabinet is, therefore, one of 
Three councils En „|i s h political customs, conventions 

the most curious outgro o f lbc ihrccgreatcouilcilsof theCrown, 
and usages. It:»■«pr^uoneoftl^ ^ ^ ^ u , 

the other two bc.ng „,,, vvtll . composition, and functions of the 

have already deseni ( , cr J nn d the exact ft,actions of the present-da, 
Hot.se nf Lords. To u ^ v|in „„ isll it from the Privy Council. 

Cabinet, Uis necessary ] , o|Tnorly par ,i c ularly during die Nor- 

Early history of C ncnl bodv of the King’s advisers and 

man rule, the Curia was .p^ jlldic j a l, financial, executive and 
administrators, which p J sed on and , hc wor k of the Curia 

consultattve functions- _ c ., me to bc transacted hy two Courts 

. increased, the judicial fu financial business was 

(King’s Bench and Common functions of advising and 

entrusted to the Excl.cq _ of ^ administration, were per- 

acting with the King, m , This body became particularly 

formed by the Canlmu H vn whcn its members were 

prominent during die reig aidsalary for the work done, and were 

chosen, orrechoscn every V • jP functions covcred tbe whole of the 

bound to attend tts m«» £ ' ■ bccame the executive organ of the 
executive action and, therefore, 

government. Council. It was during the reign of 

Curia becomes Pnvy ^ p . ^ L aler on, under 

Edward VI that “j vidc d‘inlo commiuccs for the transaction of 
the Tudors it was olten oi\ 
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business. Its membership varied with each reign, thus it was 11 in the 
year 1509, 25 in 1547, 46 in the time of Mary, but only 13 under 
Elizabeth. The representatives of the people (the House of Commons) 
controlled it by voting impeachment of its individual members. In 1833, 
the Judicial Committee of the Privy Council was created by a statute , 
similarly, at different periods the Board of Education, the Local 
Government Board and other departments were separately formed. 

Origin of the Cabinet. During the reign of Edward VI, one of 
the committees of the Privy Council was entrusted with the transaction 
of important business, and was, therefore, called the Committee of 
State. Charles II created in 1667 a body of trusted counsellors, called 
the ‘Cabal’, for consultation and advice. 1 This committee, later known 
as the cabinet, determined the policy of administration, which was 
formally approved by the Privy Council (to express the Royal will) 
and carried out by the various departments of administration. The 
‘Cabal’ system became unpopular in the time of YY illiam III ; there¬ 
fore the Act of Settlement provided that the Privy Qouncil itself 
should decide all questions and the final decisions should be signed 
by all the members present. It also disqualified all persons holding 
salaried posts under the Crown from membership of Parliament. These 
provisions were, however, repealed during the reign of Queen Anne. 

Cabinet under the Hanoverians. With the accession of George I, 
ilie first Hanoverian King of England, an important change took 
place in the composition and working of the Cabinet. George I appoint¬ 
ed as his ministers the important leaders of the Whig Party. As he 
did not know English, he did not attend the Cabinet meetings; thus the 
King lost all initiative and control in the discussion and settlement of 
the policy of administration. His place was taken up by the Prime . 
Minister. 1 1 was during the reign of George 11 that the Cabinet System 
was definitely worked out and established by Sir Robert Walpole in 
1721. To Walpole goes the credit of laying the foundation of the cabi¬ 
net system. He as the chief minister demanded loyalty of his colleagues 
and insisted on his cabinet presenting a united front to Parliament. 
He became the l’irst Lord of the Treasury and the Chancellor of the 
Exchequer. Determined to keep the initiative in his hands, he direct¬ 
ed the policy of administration, ensured unity of action, and enforced 
common responsibility. In 1730, Walpole compelled his colleague 


1 ‘Cabal’ was derived from the first letters of the names of the five advisers, 
namely. Clifford, Arlington. Buckingham, Ashley and Lauderdale. 
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. • o . 1 ,- htipr differed from the former’s policy. 

irxTy d ci:::zr:: «* oPP77 ** *** «■* 

,733. Butin, 742 Walpole reigned <0 rcspon . 

of Commons. In tins way he 1 ,he main policy, and (ii) 

sibility of the prime minister H ous e of Commons in place of res- 

'"Tlb/l'to t°he Kinf G cone III disliked it and tried to destroy it 
ponstbdtty to the K g- - he disastrous loss of the American 

of the administration. It - %vhcn onc Cabinet falls an- 

Government must be Minister at the invitation of .be King, 

other is formed by the Prim M . is mos . likely to com- 

The King sends for the eader of ^ ^ ^ ^ ^ of Commo ns, and 

mand a majority in Pacha , )im toform t h c Cabinet. George 

appoints him Prime Mims . L( = d Cur/on in , 92 3, for the office 
V preferred Mr. Baldwin acticc that thc Prime Minister 

of the Prime Min,ster, House of Commons which 

must be a Commoner. " ;md unmakes ministries. Under nor- 

holds the purse strings and ma ^ ^ il)ted usual , y consults the 

mal conditions, the 1 rime M'n y rcg l r dinR the selection of Cabinet 
most important members of 1 1 • - ^ [hc Ki who formally ap- 
members. He hen suGnarts tHo G .^^ lhc Gazcltc . 

proves it, and the Cabinet s P Coalition Cabinet is formed, inch.- 

Under abnormal circumstances .... 

ding leading members of dinerem puhtma par ms. ^ ^ ^ 

TheKing’s influence. Ahh°“8 mc kind of influence in the 

choose his colleagues, the King esc ; „ lc inclu , ion 

selection of.he minis,ersi.rd.re ^ accept 

of some particular statesman ded by the Prime Minister, and (iii) 
a particular statesman recommcncicu > 

... r . . n of a particular statesman on die ground 

criticism of the selection oi I , ir i, 

of the latter’s'incompetency to fill a particular office But aU uch 
influence is in the nature of persuading and not coercing the 1 .me 

M Com position of the Cabinet. The composition of the Cabinet is 
a very important task before the Prime Munster. H.scho.ce natur- 
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ally falls on those who arc able and influential, although expediency 
plays some part in the selection. Usually experienced persons are 
appointed, although personal friendships are sometimes rewarded. 

<By convention service men are not taken into the Cabinet* >But due 
to exigencies of the war Lord Kitchner was included in the Cabinet 
in 1914 and 1915, even though he made it a condition that during 
the pendency of the war he would not resign from the army. Another 
important departure was made in the formation of the war cabinet 
of 1914-19 by the inclusion of General Smuts of South Africa (as till 
1914) no person from outside Britain was made a member of the cabir k 
net. Since the passing of the Ministers of the Crown Act, 1937, ja*' 
least three cabinet ministers and three Parliamentary Under-Secre¬ 
taries must be drawn from the House of Lords. According,to this 
Act the cabinet ministers are : Prime Minister and First Lord of the 
Treasury, Chancellor of the Exchequer, Secretary of State for Home 
AfTairs, Secretary of State for the Dominions, Secretary of State for 
Foreign AfTairs, Secretary of State for Colonies, Secretary of State 
for War, Secretary of State for Air, Secretary' of State for India (this 
office has now been abolished), Secretary of State for Scotland, First 
Lord of Admiralty, President of the Board of Trade, Minister of 
Agriculture and Fisheries, President of the Board of Education, 
Minister of Health, Minister of Labour, Minister of Transport, Minis¬ 
ter of Co-ordination. Lord President of the Council, Lord Privy Seal, 
Postmaster General. First Commissioner of Works and Minister of 
Pensions. They get salaries as fixed by the Act. 1 As the House of 
Commons is the place where the political battle between the parties is 
fought, Ministries are made and unmade, and the Government is 
called upon to defend its policy before the representatives of the 


1 According to the Art the Prime Minister and First Lord of thc.Treasury^gcts 
£10,000 p. a., and a pension of £ 2,000 a year at the termination of office; then 
the second category includes Chancellor of the Exchequer, Principal Secretaries of 
State. First Lord of the Admiralty, President, Board of Education, Minister. Oi 
Health, Minister of Labour. Minister of Transport, Minister of Co-ordination, Lord 
President of the Council- Lord Privy Seal. Postmaster General, First Commis¬ 
sioner of Works, each £5.000 p. a.; the third Category includes the Ministers of 
State £3,000 p. a.; the Parliamentary Under-Sccrctarics get £1,500 p. a.; (but 
p s lo the Treasury gets £3,000 p. a.; the Financial Secretary £3,000 and Secre¬ 
tary to the Department of Pensions), and the Assistant Postmaster gets £1»?Q® 
p a.; each of the Five Junior Lords of Treasury get £2,000 p. a.; while the Leader 
of the Opposition, although the most troublesome thorn in the.flosh of the Cabinet 
gets £ 5,000 p. a. , • i 14 -.v & 
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people, mos, of the important Movers and Parliamentary Under- 
Secretaries are drawn from the lower chamber, 

^Reconstruction and reshuffling of a Cabinet. The personnel 
of* Cabinet is not regarded as fitted, and subsequent reshu mg 
takes place as a Prime Minister has power not only to form a Cabinet 

but aUo to reconstruct it at any time if circumstances render such a 
change desirable. These circumstances usually are the resignauo 

® u , . in inters due to a crisis or otherwise, the desire 

of some Minister or Minister. r . ■ . r, r n success- 

of a Prime Minister for reconstruction of h,s Cabinet after a success 
1 1 . . . j .hr desire of a Prime Minister to strengthen 

ful general election and^^ ^ doinglhis work , lhe Pril „e Minister 
consuhs not only the leaders of his party but also the Minister and 

S 'Tte PriStnister : his position and responsibilities. 1 he 

_ n 1 • q.ul the nature of the policy ol govei nmuni 

success of a Cabinet a '^ ' . ra „d ability of the Prime Mini- 
depend upon the personality, c lhc .. stcen ng wheel of 

of er Ramsav Muir says tluii t _ » 

, ' f t » nt i ,h e Prime Minister is the steersman. ,Curiousl\ 

the ship of stae, andit me lhough so ofle n des- 

the office a °d designation of ^ ^ was not officially recog- 

cribcd in books on the English • .,, 0 o 7 Thr SaHrics Act 

nisedun.il 1905, and not known to law until 1937. The Sa!ar k*Ac« 
1937 mentioned the salary attached to t ic o tc 

and First Lord of the Treasury.’ A statesman, as chosen by the King, 
becomes Prime Minister on accepting the King s commission to form 
a ministry. Formerly the Prime Minister’s position was pumas 
pares (firs/among equals) in the Cabinet but recent* . 

change, and he is necessari y n stn ^ ^ ^ 

to^form^ummon, adjourn ami preside over the Cabinet. He appoints 

- 

nistrationin consultation with hii coucaguc " 

„ . . * • -„ r nosts in the Ministry. He allocates poll- 

ber of appointments to junior ^ vises the kin g to dissolve Parlia- 

folios among h.s colleague»; « e f the of the e , ecto , a,e 

ment and ordergeneralI elec ion o a ^ , lly objcct ,he 

on important issues. Though R . . . n 

Prime Minister’s request for dissolution he merely uies “0 
to persuade his Ministers to drop the idea of dilution The P me 
Minister is the sole means of communication between U 
and the King. In the di.iribu.ion of Crown’s ’onours am di l u¬ 
tions he has the decisive voice. On all matters'of general policy he is 
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expected to speak the final official word in Parliament. He is, therefore* 
the recognised leader of the House of Commons, unless, due to over¬ 
work, for example, in cases of national or international emergency, 
he delegates this work to any other minister. It is the Prime Minis¬ 
ter who makes public statement of governmental policy and accords 
interviews to representatives of the press. He is largely responsible 
for the foreign policy of Britain; he can exchange public messages 
with ministers in other countriesj^even when he does not hold the 
portfolio of foreign affairs he can actively participate in the shaping 
of foreign policy and the conduct of foreign relations, as was done 
by Neville Chamberlain in negotiating with Herr Hitler and signing 
the Munich Agreement although Lord Halifax was the Foreign Sec¬ 
retary. In October 1956, Prime Minister Anthony Eden was largely 
responsible for British policy over the Suez, though he was not in 
charge of foreign ministry. He had to resign because his policy was 
not endorsed by the country. His successor Harold Macmillan has more 
responsibility for shaping British foreign policy than the Foreign 
Secretary, Sclwyn Lloyd. The Prime Minister can hold any portfolio 
he likes in addition to that of the First Lord of the Treasury. 

The position of the British Prime Minister has no parallel among the 
executive heads in democratic countries. Lord Morley describes him 
as the keystone of the Cabinet arch. He is the chief steersman who 
controls the Cabinet which, as Ramsay Muir puts it, is “the steering 
wheel of the ship of the State”. The Prime Minister is responsible for 
setting the whole governmental machinery into motion. But the influ¬ 
ence which a particular Prime Minister may wield in the Cabinet 
depends upon his personal qualities. In order to retain influence, he 
generally has an inner group “composed of his most trusted and con¬ 
fidential friends, who decide important measures and support him in 
the Cabinet meetings.” He has to collect and interpret the general 
sense of his colleagues. He has to be tolerant and patient with his 
colleagues to win their confidence and respect. Though at the helm of 
the Cabinet and the chief maker of its policy, he cannot be an autocrat 
or a Caesar in the Cabinet. He cannot afford to crush the individual¬ 
ity of his colleagues. But when he finds strong opposition to his policy 
he docs threaten to resign, as Gladstone often did, and thus regain his 
superior authority. Lord Salisbury’s characteristic expression to meet 
with opposition in the Cabinet was, “I shall tell them that if they insist 
on such-and-such, they must find another Prime Minister.” But such 
threats cannot always be effectively used; Anthony Eden had to go 
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making way to Macmillan. . 
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ambassadors in London and communicate with British 
representatives abroad ; (iv) Right to represent Great 
Britain at meetings of heads of foreign States. 

To discharge these powers and functions, it is essential 
that the Prime Minister must appoint his most trusted and 
dependable friend as Secretary of State for Foreign Affairs. 

(</) Functions relating to Parliament. As the Cabinet is res¬ 
ponsible to the House of Commons, the Prime Minister 
generally acts as the Leader of that House, although he 
may, in case he is otherwise busy, appoint one of his col¬ 
leagues to lead the House, as Anthony Eden appointed R. A. 
Butler as the Leader of the House of Commons. The Prime 
Minister announces in the Commons the policies of the 
Government on all important matters. He requests the 
sovereign to order dissolution of the House. This the Prime 
Minister may do after consultation with the Cabinet, or on 
his own responsibility. The King cannot refuse dissolution. 

(«■) Royal patronage. All distribution of royal patronage, falling 
within the prerogatives of the Crown, is done by the Prime 
Minister. Members of the Cabinet may submit the names 
- of recipients of honours or appointments but it is left to the 
Prime Minister to accept or reject the names. 

Internal organisation of the Cabinet. The internal organis¬ 
ation of the Cabinet is the result of an evolutionary process. At first 
the King used to preside over the meetings of his principal advisers. 
Since the accession of George I, this practice stopped and all power 
passed to the Prime Minister who now presides over the meetings. 
Cabinet meetings are held for deliberating upon state affairs. 

Meetings, how held. The Prime Minister may call a meeting at 
his will and according to necessity. Any member of the Cabinet may 
also ask the Prime Minister to call a meeting; but it is for the Prime 
minister to comply with the request or not. The time, date, and 
place of meeting arc fixed by the Prime Minister, but the agenda is 
not mentioned although the members know what subjects are to be 
discussed. On an average, a meeting of the Cabinet lasts for two 
hours. Meetings arc generally licit! in the afternoon. During the post¬ 
war period there have been more meetings than before the First 
Great War, clue to increase in business. During the War, meetings 
were held almost everyday. There were more than 300 meetings in 
1917, and 187 during 1 918. In normal years the number of meetings 
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required for discussion; (iv) To attend to the correspondence con¬ 
nected with the work of the War Cabinet; (y) To prepare the report 
referred to in the previous section. 1 

Committees of the Cabinet. Some of the important matters 
before the Cabinet, which relate to technicalities, are referred to the 
Committees into which the Cabinet is divided for the purpose of more 
speedy and more efficient working. The most important committee of 
the Cabinet is the Committee of Imperial Defence which consists of, 
besides the First Lord of the Admiralty and the Secretaries of State 
for War and Air, such non-Cabinet members as are chosen by the 
Prime Minister on account of their expert knowledge of military 
affairs. Then there is the Committee of Home Affairs which deals 
with important questions of home administration. There are ad hoc 
Committees to examine and study particular problems and prepare 
and consider Bills for introduction into Parliament. 

Inner Cabinet. The work of administration of such a vast Empire 
needs great secrecy of important decisions and quick formulation of 
policies. This is impossible to achieve in an unwieldy Cabinet 
of 23 Ministers. Usually, there is an Inner Cabinet consisting of 
very important and influential Ministers whom the Prime Minister 
usually consults before going before the whole Cabinet. This ensures 
greater support to the Policy of the Prime Minister when it is form¬ 
ally discussed by the Cabinet. 

War Cabinet, 1916-18. The necessity of a smaller or Inner 
Cabinet was very much felt during the course of the Great War 
(1914-18) to ensure speedier decision on War matters, more vigorous 
prosecution of the War, and greater secrecy of Cabinet delibera¬ 
tions. Mr. Lloyd George formed the War Cabinet, December 
19ib, alter the resignation of Mr. Asquith (then Prime Minister) 
due to differences of opinion with the former. This War Cabinet 
a' as composed of Mr. Lloyd George (Prime Minister), Lord Curzon 
i President of the Council), Lord Milner, Mr. Arthur Henderson 
(minister without portfolio), and Mr. Bonar Law (Chancellor of the 
Exchequer and Leader of the House of Commons). Later, General 
Smuts was included in the War Cabinet, thus indicating the solidarity 
of the Empire in the prosecution of the War. Executive power and 
responsibility was thus concentrated in the small body of six men, in 
place of the unwieldy Cabinet of 23 administrative officers who were 
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outside our party divisions; which admits to its confidential delibera¬ 
tions of representatives of all the great estates of the Empire as well as 
those of the United Kingdom; and which still holds private, but no 
longer in the strictest sense, secret meetings. 

“Like most revolutions it is really the result of a long process of evolu¬ 
tion. . . .The inner cabinet had long existed in a more or less unacknow¬ 
ledged form. Mr. Asquith regularised the inner cabinet and gave it 
definite status as the war cabinet, and he made a step towards abolish 
ing the secret conclave by providing this committee with a secretary”. 

Exact position of the Cabinet. The exact position and 
powers of the British Cabinet in the governmental system of the 
United Kingdom evoke the surprise as well as the admiration of 
foreign observers. Although in theory the Cabinet is the servant of 
Parliament, i. c ., really of the House of commons, inasmuch as it carries 
out the policy of the House and remains in office so long as the House 
gives it confidence, in actual practice, the Cabinet is the master of the 
House and controls it in many ways. The Cabinet is drawn from the 
majority party in the House, whose recognised leader is the Prime 
Minister. According to party discipline the rank and file of the party 
supports the policy of the Cabinet in the House. It is the Cabinet that 
instructs the party whips to order the members of the party to vote 
in a particular way on a certain measure. Moreover the majority 
party is anxious to retain its own Cabinet in office as long as possible, 
hence individual members of the party feel compelled to obey impli¬ 
citly the instructions of the party whips. 

Dictatorship of the Cabinet. Individual freedom of the 
members of the party is thus destroyed, particularly in regard to criti¬ 
cism of the policy of their Cabinet. Moreover the Cabinet decides 
what particular days are to be allotted to non-official business. Most 
ol the time of the House is really devoted to a discussion of the 
measures, general and financial, introduced by the Cabinet. Private 
members may criticise these measures and the Opposition may, if it 
chooses, bring forward a vote of no-confidence in the Cabinet. But 
he Cabinet, relying on the blind support of the rank and file of its 


>arty, may well afford to disregard the wishes of the opposition and 
at its criticism. A private member anxious to have his measure 
passed by the House must humour the Cabinet and win its support, 
otherwise he has not the least chance of successfully piloting his 
measure through the House. In this way, the Cabinet controls the 
House and this is often described as the dictatorship of the Cabinet. 
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THE WHITEHALL AND CIVIL SERVICE 


Of all the existing political traditions in England, the least 
known to the public, and yet one of those most deserving 
attention, is that which governs the relation between the 
expert and the layman. 

— PRESIDENT LOWELL 

* * * 

The outlook, power and quickness in comprehension, the 
gift of dealing with people, the readiness to take the 
initiative and to assume responsibility, are all in the main 
highly developed when the business to be transacted is seen 
by Civil servant against a background of other knowledge 
of the type through which the mind has become develop¬ 
ed. 

-LORD HALDANE 


The Whitehall 

What is the Whitehall? While No. 10, Downing Street, the 
ollicial residence of the British Prime Minister (the place where Cabi¬ 
net meetings are generally held), shapes the policy of government, and 
while it is in the Parliamentary Houses that the policy is approved, it 
is in the Whitehall that general administration, in accordance with 
the policy of the Government of the day, is conducted by an army of 
departmental chiefs and civil servants, experts in the art of govern¬ 
ment. The offices in the Whitehall are ever buzzing with activity 
unmindful of the political battle raging in the House of Commons or 
die serious and secret discussions taking place among the Cabinet 
Ministers. Cabinets may come and go, the departmental heads in the 
Whitehall may change, but the permanent administrative experts 
carry on their duties of administration unconcernedly. 

Departmental Heads of Administration. While the Cabinet 
lays down the policy, all details connected with the working out 
thereof and all routine business are left to the various departments of 
State. At the head of each of these departments is placed a member 
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in detail. The present basis of administration, therefore, is compare 
tively new, but the functions performed by the departments are in 
many cases very old. 

The functions of the various departments are now generally laid 
down by Parliament. Members of Parliament and the general public 
seem to forget that when some new governmental activity is created, 
some body must be appointed to pul it into practice. Policy is express¬ 
ed in the Act of Parliament, but an Act is not self-executing. It 
makes work for somebody, and often for a large number of persons. 
For example, the National Insurance Act of 1911 necessitated a large 
addition to the civil service and so did the Education Act of 1918, 
but Workmen’s Compensation Act hardly meant any increase of work 
of the national civil service because its administration largely devolved 
upon local authorities. Parliament, when it passes an Act, usually 
designates the department by which it is to be administered. If 
practicable, it names one of the existing departments, but when neces¬ 
sary a new one is also created. Several new departments have been 
brought into existence within the past twenty years or so. 

The following, at present, arc the Departments of State, which con¬ 
trol the work noted against each: 

Home Office —Control of Police; Immigration; Prisons; Public Order; 

Working conditions in Factories, etc. 

Foreign Office —Relations with Foreign Powers. 

Colonial Office —Administration of the Colonial Empire. 

War Office —Administration of the Army. 

Air Ministry —Administration of Royal Air Force and Control of 

Civil Aviation. 

Commonwealth Relations Office —Relations with the members of the 

Commonwealth; Work of Imperial Conference. 

Admiralty —Administration of the Navy. 

Ministry for the Co-ordination of Defence —Co-ordination of Defence 

Departments. 

Board of Trade —Commercial and Industrial Policy; Administration of 

Statutes relating to merchant shipping, key indus¬ 
tries, patents, etc. ; Overseas Trade; Mines; Collec¬ 
tion of Statistics. 

Ministry of Supply —Administration of Supply for War Department. 

Lord Privy Seal —(Minister without Portfolio)—At the moment the 

Lord Privy Seal is in charge of Air Raid Precaution 
measures. 
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__ • .7 Formal duties in connection with making Orders in 

^ Council; Scientific r 

a member of the Cabinet and acts as a Minister with¬ 
out Portfolio). _. 

Ministry of Health —Administration of all Local Government and 

Health services, Housing and Town Planning. 

Ministry of Transport- Administration of Transport, Communi¬ 
cations and Roads. 

o j . • _Administration of all Education services. 

Zti Of Labour- Administration of Employment and Unemploy- 

ment; Labour disputes. 

Minify of Pension of Agriculture 
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eluding Office of Works, Ministry of Pensions, Ducliv of Lancaster, 
and Privy Council together with Scientific Research, etc.) 

How present departments may be classified? Besides the 
Treasury (which stands apart and in a sense controls the activities of 
the others) the existing departments can be grouped into four types. 
First, there are those which embody the oldest functions of government; 
namely, defence and the maintenance of law and order. In this class 
come the War Office, the Admiralty, the Air Ministry and the Home 
Office. Scotland; there are departments which have to deal with ex¬ 
ternal relations (External to England)—the Foreign Office, the Office 

of the Secretary for Scotland, the Commonwealth Relations Office, 
and the Colonial Office. Third come the economic departments such as 
the Board of Trade and the Ministries of Labour; of Agriculture, and 
of Transport. To these might be added the office of the Postmaster- 
General, although this service is connected with the Treasury. Finally, 
there are departments which deal with matters of social amelioration 
_the Ministry of Health and the Board of Education. 

These departments are variously organised. Some of them are 
headed by Secretaries (Home, Foreign, War, Air, Scotland, Common¬ 
wealth Relations, Colonies); some are nominally organised under 
Boards (Treasury, Admiralty, Education, Trade) but are virtually 
controlled by single individuals; and some again, have single heads 
known as Ministers, (Labour, Agriculture, Health, Pensions, Trans¬ 
port). Each department, however organised, is an administrative 
unit by itself, but there are inter-departmental committees for the 
consideration of matters the health of school children, for instance) 
which concern more .an one department. These agencies of liaison 
have been incrca tig m recent years so that the whole administrative 
machine lias become a stupendously complicated one. 

It would take an entire volume to explain the organisation and 
describe the functions of all the departments. There are now twenty- 
six of them, anti indeed more than that number if the term “depart¬ 
ment” be considered in a broad sense. It must suffice, therefore, to 
indicate the structure and principal functions of a few departments 
only. 

1 . The Exchequer. The pivot of the English system of natural 
iinance is the Exchequer. 11 is one of the oldest of existing governmental 
institutions, having originated during the Norman times. At the out¬ 
set, it was merely the King’s agency for collecting his own income; 
then it became the mechanism by which the national taxes were 
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*1 A w it still remained under the King’s immediate control, 
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annually by means of ^efinne a^PJ' P^^ head of this institution is the 
Chancellor of the E 9 ^ mcmber of , hc Cabinet and a very 
Chancellor of the Ex 1 ; exception of the Secretary of State 

important one. Wit it »ep^ ^ mOSt important portfolio in the 

for Foreign Affairs, ihat (hc heads hip of the Exchequer shall 

ministry. It is not necc.. y ^ lhcrc are fmancial experts among 
be held by a financial g<- - rdinatcs , and from these he can obtain 

the Chancellor *immc ia -^ Ncvcrthclcss> a capacity for dealing 
advice on any tcchnica ‘ and a rc lish for details are qualities 

with figures, a goo me * icnure of the office more palatable, 
which make any ** at ' s d , ist and a scholar, was very much at home 
Gladstone, allhoug w(>u)d pro bably have madca huge success 

in the realm of finance. mos( import ant among the qualities 

as a banker or broker _ Bu f must havc is the ability to think 

which a Chancellor of ^ cl< ! arly on ,he floor of the House. He 
quickly and to express bu ,. lcd at him from the benches on both 

will have questions of all a and from below it. Many of these will 

sides, from above the ga g but merely to elicit explanations of 

not be framed to embarrass h.m but ^, ember H e must be able 

matters which are obscure ' ^ f hat explains. It is surprising 

to give, in a few words an P parliamentarians, when asked to 

how few men can do this. * ^ ofthc|r hcarC rs, only make it a 

clear up some difficulty in tnc mm 

fiule more confused than u nQt mcrely the traditional bead 

The Chancellor of the Excheq ^ (aIlhough „ ot the 

ofthts ancient insu,u,ion 1, ^ ^ cncoumcr a complication of 

nomenclaturc^which is very confusing to the student of English govern- 
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ment. At Washington there is a Treasury Department (often more 
briefly known as the Treasury) whose head is known as the Secretary 
of Treasury, a member of the President’s cabinet. He is the finance 
minister of the United States. But in England the organisation is by 
no means so simple. There the Treasury is nominally under a board 
which is presided over by a First Lord of the Treasury. This post of 
First Lord is usually (but not always) held by the Prime Minister, but 
in any case the First Lord of the Treasury does not serve as the real 
head. Nor yet do the junior Lords of the Treasury serve as members 
of the treasury board. The board, as aboard, is a sham. It exists in 
name only. All its functions, including those of its titular head, are 
exercised by the Chancellor of the Exchequer. He is the real finance 
Minister. It is he who is responsible for making the receipts cover the 
expenditure and for initiating whatever legislation may be necessary 
to bring this about. It is he who defends, on the floor of the House, 
the financial policy of the Government. His financial proposals are the 
proposals not only of the Treasury but of the Ministry as a whole. 
Being a member of the Cabinet he first lays his proposals before that 
body, and his colleagues may persuade him to modify them, parti¬ 
cularly as respects the larger issues; but in the main the Cabinet defers 
to the advice of the Chancellor. Inevitably it must do so for the 
Chancellor has his recommendations worked out carefully; he has had 
data collected for him by his subordinates; he has expert advice on all 
technical matters; lie has a great advantage over his colleagues who 
have little but their own off-hand judgment to rely upon. 

2. The Home Office. The Home Ollicc is a relatively small 
department with a mb ellaneous group of functions. It is headed by 
a Horne Secretary who .s invariably a member of the Cabinet. Under 
him is a Parliamentary Under-Secretary, a Permanent Under-Secretary, 
a prison commissioner, a metropolitan police commissioner, a chief 
inspector of factories, several inspectors of constabulary, and about 
four hundred other officials of varying ranks and grades. Only the 
Home Secretary himself and the Parliamentary Under-Secretary are 
political officers; the rest are permanent officials who do not go out 
of office when a change of Ministry takes place. 

In a general way the Home Office is concerned with the mainten¬ 
ance of law and order, with police, police courts, prisons, pardons, 
the naturalisation of aliens, the extradition of criminals, the super¬ 
vision of liquor licensing, and the surveillance of potential trouble¬ 
makers, Its functions are mainly those of a department of justice or 
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SS s * p-* sss. 

industrial departmen^bu ^ Facto ry Acs were passed, the 

century a 0 ( ) Home Office because there was no other 

inspectors were attached to ,he Home ^ ^ inspccti on 

convenient P Uce '^ P as a Hce measure designed primarily 
in those days was l°° « V d dnmora ii, y . To-day the work has 
for the prevention of ™ c and has little relation lo law 

a far more broadly const P ^ supervision remains where il 

and order” in any ^.-responding department in eon, i- 

was originally placed. Ministry of the Interior), the 

n „r: S SB C- supervision over local governmem 

save in the matter of policing. Forci office is headed by a 

3. The Foreign Office 1 ^ ^ of Cabinet rank. 

Secretary of State for Fore g k ,his portfolio for himself. 

The Prime Minister has pI^Lntary'undcr-Secrctarv. a 

The Secretary is asilslc * assistant under-secretaries, a financial 
permanent under-secre y> dcs a subo rdinate staff of consi- 

onicer and several of lhc foreign Office are world- 

derable dimensions. T mhdivided by groups of countries rather 

wide and its work is mainly sol d, itied jr g ^ ^ ^ 

thanonabasisordiffcicntia io ^ therefore, with correspon- 

Each section of the Forc.R. o f British relations with a certain 

dcnce and general pohey arts.ng Far East> anl | so on. 

portion of the Visional tension this office 

During war time and p . ' r iment of administration. 

becomes the most tmportant < ep. information about all 

The Foreign Office to British ambassadors, ministers, 

foreign countries , it gives ad , dca | s wil h foreign diplomats 

and other diplomatic offi ‘ arranges for British rcprcscnla- 

in England; it negotiates trcat.e - it had supervision of the 

tion in^international 0^^^, service, namely, ,hc 
consular service but them negotiation of commercial a R rec- 

developmcnt of foreign trade cl rseas Tradc department of the 

ments, are now supervised by " , Homc Office, func- 

Board of Trade and not lb, Inland 

ri°But rec W emly the Dominions and Republican members of the 
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Commonwealth, like India and Pakistan, have become independent 
in their dealings with foreign states. 

4 . The Ministry of Labour. The Ministry of Labour is a new 
department, established in 1917. Since its inception the Minister of 
Labour has been a member of the Cabinet. The functions of this 
Ministry are not altogether new: most of them were taken over from 
the Board of Trade. In a general way, the Ministry of Labour deals 
with the personnel issues arising out of industry, supply and organisa¬ 
tion. More particularly it has to do with conciliation and arbitration 
in industrial disputes, with employment exchanges and unemployment 
insurance, with trade boards, and with the compilation of labour 
statistics. In a word, this department concerns itself with problems 
of industrial personnel rather than with questions of industrial pro¬ 
duction, marketing, and financing. It supervises the working of the 
Industrial Courts Act of 1919 which provide machinery of investiga¬ 
tion and arbitration in the case of labour disputes, and Whitley 
Councils. It has functions with reference to the trade boards or 


minimum wages commissions as they are called in the United States. 
These boards, appointed under the aegis of the Ministry, are com¬ 
posed of members representing the employers, the workers, and the 
public. \\ hen a trade board, thus constituted, fixes a minimum rate 


of wages in an industry, the Minister of Labour issues an order making 

it obligatory upon employers to pay at least this rate. Employment 

exchanges were first established under governmental auspices in 1909. 

After the War they were greatly increased in number; they now dot 

the whole country. Their business is to find jobs for workers and 

workers for jobs. They arc maintained out of public funds. In 1920, 

moreover, the Employment Insurance Act greatly widened the scene 

ol the Government's insurance against unemployment and thre^ 

large additio- .at burden on the Ministry of Labour. 

# 

'1 he argument lor unemployment insurance has been summarised 
as follows: 


Unemployment is now recognised to be a normal phenomenon of 
the industrial system, due to fluctuations of trade, of season, or to 
maladministration ol works. The unemployed, therefore, are not 
merely persons who suffer distress while they earn no wages, but are 
a reserve of the industrial army, waiting in slack periods to be called 
up in times of pressure. But the reserve of an army must be main¬ 
tained in efficiency while not actually in the trenches, and therefore 
unemployment insurance funds are for the maintenance of an indus- 



THE WHITEHALL AND CIVIL SERA ICE 


195 


1 r--” 

the function might be better organised and improved but 

it is the system is an advance on the chaotic creation of distress y 

unemployment, varied as i, was until the twentieth century by spora- 

Viewed as a whole th ^ thc maintaining of good relations 
the furtherance of emp ^ _ not f or the control of these relations. 

between employers an ^ ^ ^ ^ rc|ations . as in the 

To some extent it does r ^ tcndency has becn to promote and 

case of trade board ord un ions, joint industrial counc ils 

and^ other'voluntary bodies rather than to substitute for them the 
authority of the sovereign State. Ministry D r Health, established 

■ s ,t» T 

in 919, . rnlU cr n cd with the public health. It took over, at 

but not primarily, co " of , hc o) d Local Government Hoard 

its creation, the piincip. national insurance commis- 

and acquired duties from other 

sioners. The Minis y f lhc Board of Education thc medical 

departments. For examp , Home Olf.ec certain powers ... 

inspection of children, and ^..minded. On the other hand, some 
relation to the insane and f nt Board did not come to thc 

^‘elsewhere, , some functhms in relation 

,o municipal tramways wen, to die Mimstry^o ^M^uy now deals 
Powers of Health Msosstry with the audit of local 

with the administration or the P (h( . mion of epidemics 

government account w-thquar ^ a bfoad sense, as well as 

and the protection or t ,c tha , concern ,hc government of 
with a multitude of new Ministry or Health was 

urban and rural comaiu » d t „ co-ordinate administration. 

formed in order to fix resp ■ [ . of Hcalth Ac , 1919 , subject 

To it were transferred by the ^ g and dutic5 of the 

,0 certain provisions these po ^ ^ ^ InMirance 

Local Government Board all • P Commissioners; all the 

“rhetor Education relating ,0 maternity and infant 
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welfare, and to the medical inspection and treatment of children and 
young persons ; all the powers of the Privy Council and of the Lord 
President under the Midwives Acts, 1902 and 1918; such powers of 
the supervision of the administration of part I of the Children Act, 
1908, as had hitherto been exercised by the Secretary of State. There 
may also be transferred to the Minister certain specified powers— 
particularly the care of sick soldiers (now under the control of the 
Ministry of Pensions) and the control of lunacy (formerly handled 
by the Home Office) and any other powers or duties in England and 
Wales of any government department which relate to matters affect¬ 
ing, or incidental to the health of the people. 

Consultative Councils. One important feature of the Ministry 
is the establishment of consultative councils, at present four in number, 
dealing with the medical and allied services, the working of approved 
societies, local health administration, and general health questions. 
The Ministry administers the old age pension provision. A depart¬ 
ment has been formed to deal with the welfare of the blind. Housing 
is an important branch of work. The Ministry also possesses powers 
for the initiation and direction of research. The Minister is assisted by 
one Parliamentary Secretary and a large staff of medical officers. 

Several new departments were created since the out-break of the 
war in 1914, some of which were of an ephemeral nature, intended to 
meet merely temporary emergencies, and now disbanded. Examples of 
these are the Ministries of Blockade, National Service, Munitions, Ship¬ 
ping and Pood. The short-lived Ministry of Reconstruction has now 
been dissolved and its work is absorbed by the separate departments 
concerned. A few of the departments created by the exigencies ofwar 
still remain, and some of these show every likelihood of being perma¬ 
nent : of these the Ministry of Transport and the Ministry of Pensions 
are by far the largrst. The latter was created in 1916 by an Act of 
Parliament which transferred to it the powers and duties of the admi¬ 
ralty, the Chelsea Commissioners and the War Office in respect of the 
administration of pensions. The department of Scientific and Indus¬ 
trial Research is another important post-war department. The com¬ 
mittee of the Privy Council for this purpose was appointed by Order- 
in-Council in 1915 to direct, subject to conditions prescribed by the 
Treasury, the application of any grants made by Parliament for the 
organisation and development of scientific and industrial research. 
The committee consists of the Lord President of the Council, who acts 
as president of the committee, the Colonial Secretary, Chancellor of 
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the Exchequer, Secretary for Scotland, Chief Secretary for Ireland 

Presidents of the Boards of Trade and Education, and five others. At 

the same time, an advisory council and a separate department was 
created to whom all proposals for research were referred. A number ol 
Research Boards, such as the Fuel Research Board, have been created 
within the department for the purpose of special investigation 

6 Other Departments. There are also a number of older de¬ 
partments such as the Board ofT, ade(comp. ising the two mam divisions 
of (1) the department of public services administration and (2 the 
department of commerce and industry) the Ministry ofAgr.culture 

and Fisheries, the Board of Education, the F irst Commissioner of\V o, ks 
and the Postmaster General. All these departments carry on wotk 
which their respective names indicate. A practice a sogrew up during 
the first world war of appointing a prominent statesman to Cabinet 
rank without burdening him with even normal administrative 
A The “War Cabinet” of Mr. Lloyd George usually contained 

aOeas't two of these Roisters without portfolio*-, and the practice was 

in the second Office. The IndiaOIF.ce was till 

Augu?t° ffi47?”he ollice of the Secretary of State for India, one ol the 
Principal Secretaries ^^'- From t^soffice w^sconuo e^gcnc.a ^ 

State'for'l^dia^a member of the Cabinet, was the head of the office 

*i l • ttAf _ 1 ll( l c ,-Secretaries, one Parliamentary and 
There were under him^ L 1 Secretary was a member of 

the other permanent. Thof. he Cabinet. There was 

Parliament but was not gem m i„imum of three and maximum 

also a Conned of Advise ^ a fi car lerm , 

of six Advisers appointed b . e Secret ^ ^ of Stalc 

for advising him in thed.se Majesty the King in all 

, ,. , r . . -oc\ general powers of superintendence, dircc- 

Indian affairs ; he 1 ".General and Provincial Governors, 

t,on and control ovc the Gov «n ^ Po , icc Irrigation , and 

and recruited candidates 1 ' iolvs2 43,246,269, 273 and 314 or the 
other services as laid down n responsible to Parliament, like 

Government of India Act J9M. ^ ^ Indian Inde . 

every other Cabinet M.n.st . was aUoIis hed ; since then all 

pendenee Act, 1947, J Government of India have 

bee^handfed'by th^min^r^of Commonwealth Relations, which derds 

with all the self-governing dominions and India. Since January 26, 
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1950, India has become a Republic, but according to the Premier’s 
Declaration of April, 1949 (later approved by the Constituent Assembly 
of India) India continues to be a member of the Commonwealth of 
nations'(of which the King is a symbol of unity). This explains why 
the Ministry of Commonwealth Relations, and not the Ministry of 
Foreign Affairs, now conducts British relations with India. 

The Civil Service 

The Old System lacked efficiency. The extended arm of the 
real executive in England, the arm that enables the various depart¬ 
ments to function successfully, is the Civil Service which is now noted 
for its efficiency and ability. The history of this service is full of con¬ 
siderable interest and surprise. Before the sixteenth century the 
administration was conducted, in the remote parts of the country by 
persons who were, for all practical purposes, the nominees of the 
King’s courtiers and barons. The system was extremely inefficient and 
unworkable. “The administrative apparatus of England from the 
middle of the sixteenth to the end of the eighteenth century worked so 
badly as to call forth law after law from the central authority, each 
complaining that the preceding one had not been properly executed. 
The preambles to these laws were compounded of complaints, scolding 
and exhortation.” 1 The absence ofa central officer to watch and control 
the conduct of local authorities led to serious financial loss and physical 
and spiritual miseries. The laws were really executed by the local 
gentry, mostly unpaid and non-professional. There was no distinction 
between purely executive and judicial work. 

Beginnings of central control. It was towards the close of the 
sixteenth century that an attempt was made at exercising central 
control over local administration, particularly in regard to the enforce¬ 
ment of Poor Laws for ameliorating the condition of the famine-strick¬ 
en people. In 1631, the Bool: of Orders published the orders and direc¬ 
tions for the better administration of justice and more perfect informa¬ 
tion of His Majesty in regard to poor relief, etc. The outbreak of the 
Civil War interrupted the process of centralisation. The seventeenth 
and eighteenth centuries were the period of English colonial activi¬ 
ties which occupied too much time and attention of Parliament. 
Towards the end of the eighteenth century, then, the admin istrative 


1 Finer, Theory ami Practice of Modern Government* p. 1283. 
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system or England was ‘decentralized, non-professional, non-bureau 
cralic, liberal, with a dispersed and incoherent arbitrariness 1 he 
administrative reform came along with constitutional reform, particu¬ 
larly because both systems, administrative and constitutional, were 
equally defective and the success of the latter depended largely upon 
that of the former. There was no definite record of the salaried emp¬ 
loyees, no central check over them, and "theAmeri can colonies were the 

haDDV hunting grounds ol absentee salai \-taken,. 

The reform of 1855 in the Civil Services. The year 1 doJ marks 

the beginning of the present British Civil Service. It is curious, 

indeed that Macaulay’s plan of recruitment to Civil Services under 
, _ * t 1 • f- irinnnv in India, became a pattern also for the 

reformof theBritish Services. Lord John Russell, die Prime Minister 
and Sir Charles Wood (Chancellor of the Exchequer) instituted an 

inquiry into the various departments of admiuistra,ion conducted by 

** rr-' i .. hrnihcr-in-l«i\v of Mticfluliu 1 4 nul 

St r fSrd Northcote T'heirrepo, t appeared in 1853 and its plan of reform 
w^greeted^^John Stuart Mill as one of the greatest improvements 
7n public affairs ever proposed by a Government . A separate type of 

examination was recommended for recruitment to different divisions 

of services. Thev further recommended general education as he 

a l anrl not technical education, for those appearing at the 
standard, and not tccl.n.ca. , 855 all 0 rdc,-in-Council 

competitive examinations. £“.; Su * kc ' CommissioI1 of lhrcc mc ni- 
rersZldi’nTolKcc during the pleasure of the Crown ho conduct the 

examinations of ^^ 

Junior situations in the Civil 

J ii, i .... * nullifications regarding age, health, ability 

and P ° g 7neral knowledge for the competitors. The competition was, 
a g . . i persons ol mature age could enter the 

however, only te IX Commission. 

services without a ccruhc. Another Order-in-Council, 

Completion ot the system * 

issued o'njune 4, 1870, completed the whole system of appointment, by 
(i) making competitive test obligatory lor all new entrants to services, 
i ) providing for exemption lor professional officiate .1 the Commis¬ 
sioners thought them In, (...) providing for direct appointment of 
cr i rmwn (/y) authorising Heads of Departments, 

certain officers by the Orow n, t ) . . , ...uu 

with the approval of the Civil Sere ice Commissioners to dispense vwlR 
examination for certain si.ua.ions and («) giving spcca autl.o i .o 
the Treasury in the sphere of departmental organisation. Several 
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Commissions were appointed later, (for example, in 1875, 1884-90, 
1910-14 and 1918), to lay down detailed rules and suggest improve¬ 
ments in the system of recruitment, etc. 

Public Service Commission. At present the public servants are 
recruited by the Public Service Commission consisting of three mem¬ 
bers. The Commission holds a general competitive examination 
through written papers followed by oral examination and interview. 
The written examination tests the ability of the candidate in different 
subjects of study and general knowledge. The interview and oral 
examination are meant to see the personality, alertness, general 
intelligence and capacity of the candidate. After these tests the Commis¬ 
sion publishes the results, and the government makes appointments 
from the list in order of priority. There is just one examination for all 
services. It is no concern of the Commission to fix grades or salaries 
or terms and conditions of services. 

Present Civil Services in England. Thus the present system of 
Civil Service in England, based on open competition, has provided an 
army of efficient permanent administrative officers of different ranks. 
At the present time over half a million persons are employed as civil 
servants in the various departments. Of these about 330,000 are in 
the industrial departments, including Dockyards, Arsenal, and Post 
Office ; 70,000 in the clerical establishments; 16,000 as executive 
officials; 1,300 administrative officers; 2,500 inspectors in the various 
departments; and 7,000 professional, technical and scientific workers. 
The administrative officers form the brain of the Services, and they 
come mostly from Oxford and Cambridge. 

Whitley Councils. The Civil Servants are not allowed to align 
themselves with party politics. 1 Being permanent servants underthe 
Crown, they have to carry out the policy and orders of their Depart¬ 
mental Heads and Ministers. Their promotions from one grade to 
another are generally mechanical. The rights, privileges and security 
of service are safeguarded through representative councils. Upto 1917, 
individuals had to approach the Head of the Department or the 
treasury, through memorials, for redress of grievances. Butin 1919, 

1 “The ethics of Civil service is detachment and neutrality; for that reason a long 
tradition, extended in recent years to the defence forces, prohibits a civil servant 
from a parliamentary candidature; and certain departments, the Minister of 
Health and Labour, for example, which have special relations with the public, 
prohibit their officials from candidatures for Local Government bodies.” Laski: 
Parliament y Government in England pp. 338*39. 
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tion, in private industry, , ■ 19l 7 produced the Whitley 

The report of this — of Councils of the 

Council Plan providing h industry. The execution of the 

representatives of both par ic, rfes _ Xt the insistence of the 

Plan led to many reforms n Councils Plan was extended to 

civil servants associatioi , “securing the greatest 

Civil services of the , ^ieisttation, in its capacity as 

measure of eo-operatton ^ce... ^ ^ ^ affccling the 

employer, and the g ■ crca<cd efficiency in the department 

department with, • ^ ° f |hosc employed; to provide machi- 

combincd with the wel » and generallv to bring together 

nery for dealing ■; ^ ^ of thc administrative, 

the experience and diMcient , 

clerical and manipulative m i s ^ ^ of the administration there is a 
Consequently m cac P „ cnera , we lfare of the members of 

Whitley Council concci nc decisions are arrived at by agreement 

thc staff of that departmen ., c m Ul( , Hcad oflh< . Department 

between thc two sides ‘ ^ above all the Departmental Whitley 

and became operative. O ■ T , are nQW more than one 

Councils is the Natmna Comw m mcmbcrs of ,l,e fede- 

million Civil servants 0 c Trade unionism has thus crept into 

rations of government emp o\ 1 • svslcm has its merits ns well as 

the government department*. ‘j e lo call strikes to force the 

demerits. There was create demands of the Councils, as some ot 
government to accede o associated with industrial trade 

these civil servants Council. Ua ,dwin’s ministry, therefore, passed 
unions in private industi > . • ‘ nlon Act of 1927, and Section 5 ot 

the Trade Disputes am scrvanls lo become members of any 

this Act not only for»*“ c C |jcr$hip to non-government employees 
trade union which allow associating themselves with any 

but also prohibitc 1 . ^ ircclly associated with any political party. 

organisation directly or ...i,.,! leavim* the civil service orgamsa- 

But in 1946 this Act was 1 ‘ ,K ' • ,, outs ide trade unions but also with 
tions free to afiiliate not only 


any political party. 


* Para 4 of thc Constitution 


of thc National Council 
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The institution of the Whitley Councils in government departments 
has certainly led to greater contentment among the civil servants. It 
has produced psychological effects and undoubtedly increased the 
efficiency in administration. 
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THE ENGLISH JUDICIARA 

Act9 of parliament are not self-operative : they have to 
be applied by men A-id Const!- 

s .— - 

Law. — H.J. Laski 

• * 

• a..,, roved by Injustice and Truth by 

Where Jus.ee ) J uj judges who .imply 

Untruth under the > 11 ? , 

the firoteclor. —Swami Dayanand 

* 

,|w. King has been created and 

It is for this end that tne s 

elected, that lie may do jusl.ee to all. _ UuAnTON 


crvr'x l Britain is founded on unwritten con- 
The judical system oi Great ^ R „, c of Law is ,he basic 

cepts of the Common Law <>f^ ^ (hat wcrc founded 

principle, and consists o | all and , therefore, formed an 

from time to ..me w ' th ° u ‘ “ g in the seventies of, he nine- 

entangled mass that needed drastic 

teenth century. 

'The Rui.e of Law 

_ i• i ; „iiri irv will be intelligible williout a 
No study of the Eng is 1 £ dcd u C Uons that follow from the fuuda- 
clear understanding of d _ Law . The rule secures the snpre- 
mental principle oi tne iau 

. . ..ar-I-lird bv Prof. Dicev see ante, Cb. \ . 

* For the three principles as enunciated > 
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macy or regular law as against arbitrariness ; it establishes the 
equality of all classes of persons before the law; and, finally, bases the 
constitution on the ordinary law of the land. 

Exceptions to the Rule of Law. The only exceptions to the 
Rule of Law are : (/) The Crown under the well-known legal maxim 
‘the King can do no wrong* which secures personal immunity of the 
King from criminal prosecutions and from civil actions arising out of 
torts. If the King does any criminal act, of whatever magnitude, he 
cannot be brought to trial before any court of law. He may be 
declared a lunatic and placed under medical treatment, but there is 
no method known to English law whereby he may be tried before his 
own courts of law. Similarly, in all actions for recovery of any 
damages or propci tv, the King enjoys immunity; the remedy to a 
private citizen lies in petitioning the King who, as a matter of grace 
but not as a matter of right, award to the aggrieved party whatever 
II is Majesty pleases. (ii) The public officers enjoy personal immunity 
from prosecution before a court for any act done in their official capa¬ 
city. The State is responsible for all official acts of the public officers 
and the latter are, therefore, not personally responsible before any 
court. This was established in Macbeth w Haldirnand. (Hi) Judges arc 
also immune from personal responsibility for any official acts. Even 
if they act outside their jurisdiction, but not knowingly they enjoy 
immunity, (iV) Justice of the Peace arc also protected from any pro¬ 
ceeding for any official act done by them within their jurisdiction to 
the same extent, i. c., if they have not acted maliciously. 

Rights of citizens deducted from the Rule of Law. The 
absence of any declaration of rights of the citizens in England is made 
good, it is asserted, by the Rule of Law. From this Rule follow, as its 
deductions, the fundamental rights of citizens, which the English 
Judiciary upholds in giving judgments. These rights arc: (1) the 
Right to Personal Freedom, (2) the Right to Freedom of Speech, and 
(3) the Right of Public Meeting. Personal freedom of an individual 
is secured because no one can be arrested except for a definite breach 
of law, which can be justified in a court of law. And no court would 
punish an individual but for some definitely proved breach of law, 
after the accused has been afforded every chance to defend himself. 
If a government officer arrests a citizen and puts him in prison with¬ 
out trial, any one on behalf of the aggrieved person may apply to a 
court for a unit of habeas corpus, demanding the production of the 
prisoner’s body. A trial will then follow. The right of self-defence 
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too is provided for according to .he Rule of Law, and a cozen can 
use necessary force in repelling any assault or rostra,,., on lum 

Freedom of speech is the other invaluable r.gh. secured to Engluh- 
men under the Rule of Law, though in other countr.es hke France 
Belgium, etc. a similar right is statutorily guaranteed In England 

any person can say or write anything and about every body subject 

to the restriction that he will expose himself to the penal law t he says 
or publishes what he is not legally entitled to say or publ.sh, for 
example, no one should publish seditious or blasphemous or defama¬ 
tory matter. England has placed no spcc.al res.rtc.ton on the freedom 

— I 

„ir,nd V, «r,^.h. a.. 1 * t" ■ f'U" ”" J 

Leak out their minds according /» the or,l,nary law, unlike to other 

democracies where constitutional law guarantees a stmtlar r.gh. 

Unless therefore, there ir imminent danger of breach of peace, and 
Unless, tnere.o o( persons will be allowed to go on 

^nd noTdeXed -lawful, as long as the object of the assembly is 
lawful and the motives and attitudes of those who constitute the as¬ 
sembly are not inconsistent with what the ord.nary law allows. 

All persons amenable to the same Courts of Law and the 
same Code of Law. For the trial of all persons, whether private 
citizens or government servants, the same cents are ,n existence All 
such trials are conducted in accordance wt.lt the ordn.ary law. T hcre- 
fore, private citizens can proceed against government servants for any 
harm or injury caused by the latter to the former in the ord.nary 
courts. As against this it. com.tries like France and Belgtum there at. 
different courts called Administrative Courts for the trial or public 
servants and it. these courts adminis.rat.ve law, and no. the ordinary 

law, is applicable. 

Declining prestige of tlie Rule of Law. Recently, however, the 

r.iw. t? lr of Law in England are slowly dis- 

apparent advantages of the Kuic 01 s 

appearing for several reasons. Firstly, Parl.ament has passed certau 

Acts, like Factory Acs, the Education Acts etc, winch g.ve judtetal 
or quasi-judicial powers to officials, thus d,mm.slung the authority 
ofLaw Courts. Cases arising under these Acts are outs.de the juris¬ 
diction of ordinary Courts, and are deeded department ly by 
officials authorised for that purpose. Secondly, cer.a.n pubhe bod.es 
like trade unions, are exhibiting distrust of Law Courts m regard to 
their own rules to which their members are subject. These muons 
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demand that their rules of discipline must not be interfered with by 
Courts, even if the rules tend to restrict the liberty of the individual 
members. Thirdly, there are conscientious objectors who try to 
justify some of their actions which are in form against law, but are 
directed towards the betterment of society. Fourthly, delegated legis¬ 
lation, Orders-in-Councils and Provisional Orders, all of which are 
not really law, cannot be questioned in regard to their legality, before 
Law courts. Thus the prestige of the Rule of Law as it now operates 
in England is slowly declining. 

Other principles of the English Judiciary. There are some 
other principles, besides the Rule of Law, of the English judicial 
system, which impart to it a peculiarity all its own. The whole judicial 
system has been so organised as to bring the course of justice within 
easy reach of all. There are different grades of courts, e.g.. Civil and 
Criminal. And in each of these there are different degrees of courts, 
beginning at the bottom with the smallest courts, then the next higher 
appellate courts, and finally the High Court. 

Impartiality and independence of the judges. Then there is 
the principle of independence and impartiality of the judges, their 
freedom from executive control and interference. This enables justice 
to be blind, *.<■., to be imparted without fear or favour. As Dryden 
has said, “Justice is blind, he knows nobody.” Addison supports this 
when he says : “Justice discards party, friendship, and kindred, and is 
therefore represented as blind.” Such justice can be imparted only 
when the judges arc secure in their posts and can be removed only 
when a very strong case has been most clearly established against 
them. Their salaries cannot be reduced during their term of office ; 
the' can be removed by the King on an address presented by both 
Houses of Parliament. The result has been, as Laski points out, that 
“Ever since the Revolution of 1638 the independence and incor¬ 
ruptibility of the British judges has been beyond dispute in this country. 
There have been harsh judges and stupid judges; there have been 
cynics on the Bench and occasional figure, like Mr. Justice Grantham, 
whose prejudice in a case of political flavour was so marked as to be 
matter for serious concern. There have been judges—since there is 
still no retiring age—who have remained on the Court long after it 
was painfully apparent to the interested public that their powers were 
inadequate to their function. It is nevertheless true to say that, with 
the single exception of Lord Macclesfield, the integrity of no English 
judge has been open to suspicion after his appointment to the Bench 
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at least since the Act or.Settlement. Even the exhibition of prejud.ee 
of an open kind must be regarded as minimal in character ; for not 
half a dozen times in that period has judicial conduct been the sub- 

ject of debate in Parliament. 1 _ , 

The Jury System in England. Another feature of the English 

Judiciary is the Jury System which traces its or.gm to the early part 
of the thirteenth century. Early jurymen were mere recognitors who 
decided cases simply on their own knowledge or from tradition, and 
not upon evidence tendered before them as is now the case. Later, 
jurors changed from witnesses into judges of facts. In the sixteenth 
century the jurymen were even fined or imprisoned for g.v.ng wrong 
verdict. The immunity of juries was, however, established m 1070 
by the decision of Chief Justice Vaughan in Dushcll i Case. The jury 
system now extends to some civil and all criminal cases A jury 
consists of twelve persons whose main duty is that of fact find'ng d 

giving its verdict for the guidance of the Court. Till 1933, there 

k b • • ,i w . f’ n ,w| 1 nrv and the Petty Jury, in a criminal 

were two juries, the brana jury 7 

• .iQH,Mrth«*r.nncl lury (which consisted ol 12 to 23 nitm 
:ase; in that year tne branu j > \ . , • 

' - I t Ic nn V OIW 1111 \ 


case; in iiiciL vbat ^ ^ _ , • i : 

in , |„j a. n resent therefore, there is only one juiy 

bers) was abolished. At present, . 

... - v twelve persons. Win. Pulteney, the Lai 1 ol 

(Petty Jury) consisting ol »\^ 1U 1 

Bath, thus sang the praise ol the jury system . 

Twelve -ood hones! men shall Jec.de m our cause. 

And be judges of fuel, though not judges of laws. 

The jury hears the whole case, and then declares whether in i s 
opinion (their verdict must be unanimous if.t is to bind a judge) 
accused is guilty or not guilty. r p niT i;c u 

Brief History of the Judiciary. M the earliest days of English 
history-in the Saxon days-the administration of justice „ the 

•1 • An .npnrlpnt of the control of the monarchs, due to 

countryside was independent o t. of the township , 

the latter’s comparative weakness. nr,., r. 

i , t I,. lirvnnd the direct reach ol the Crown. it 

hundred, and shire were bc >”' h d „ cd dis0 rder and made 

itself secure, .ha, the Norman King “undertook to make h. pcwer 
felt in all parts of the realm.” In the beginning, the Kmg tried m e, 
fere, now and then, with the work of several local courts V\ I-" 
ascended the throne he seriously took up the task of centrahsmg and 
systematizing the administration of justice. The first step in this d.rec 
tion was taken by sending itinerant judges-,he members of,he Cur,a 


» Laski. Parliamentary Government in England, p. 361. 
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Reg i s or King s Court—lo go “on circuit”, to administer justice now 
and then, and thus afford the King an opportunity to ascertain the 
actual conditions in the country. If an important case came up before 
them it was transmitted to the Curia. When the number of such 
cases increased, and, consequently, it became difficult for the Curia 
to impart justice satisfactorily, along with the administrative work it 
had to share with the King, it was found necessary to divide the 
functions, first into two and then into three branches, each placed 
under the charge of a distinct set of persons. Magnum Concilium conti¬ 
nued to be the highest authority in all matters including judicial, and, 
later, when it transformed itself into Parliament its judicial function 

continued without any curtailment. In this way developed a number 
of judicial bodies, besides Parliament, which imparted justice accord¬ 
ing to the nature of the cases. This development may be illustrated 

thus: 


Curia Regis or King’s Court 


Plenary Sessions 
(Magnum Concilium) 


House of House of Privy Council | 

Lords Commons (Cabinet) High Courts 

Common King’s Chancery Exchequer 

Pleas Bench 

The history and the working of the House of Lords and the House of 
Commons have already been described. 

The Exchequer formed the financial limb of the Curia Regis and 
dealt with all cases relating to revenues and national finance. This 
separation was finally brought about towards the end of the twelfth 
century. 

The Court of King's Bench was instituted as a separate permanent 
court for the first time in 1178, by Henry II. It consisted of five 
judges (members of the Curia). It heard complaints of the people 
and the final appeals from its decisions were taken to the King 
himself. . , 


Restricted Sessions 
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The Magna Carta provided for the institution of the Court of 
Common Pleas to hear all disputes arising between the King s subjects, 

at stated intervals. , ~ . 

All the three courts, mentioned above, were offshoots or the Curia 

Regis, though the King still reserved to himself the final judical 
power. During the time of Henry HI, separate judges were assigned 
to each of these courts. ‘The only thing lacking to perfect the cen¬ 
tralisation was a greater uniformity of organisation and a less hap¬ 
hazard distribution of jurisdiction among the various courts It 
was in order to remove this defect that Parliament passed the Judua 
ture Act of 1873 which in other ways, also, reformed the whole judical 
system of England, and united the three court, into one. By another 
Act, passed in 1881, they were “merged into one division of the High 

C The'Court of Chancery originated about the end 

century When people could not get justice at the hands of Common 

Law Courts they appealed to the King who, in his turn referred these 
L,aw gou » y Fl the Chancellor became, m 

petitions to the Chan c ;'- himself. The Act of 1873 formed 
course of time, a distinct c . . f . o;,.!. p„.. r , 

the Court of Chancery as a separate division of the High Couri. 

Though all the above courts emanated from, or were offshoots of, 

the King’s Council, the latter still combined to exercise judical powt rs 
^ r iiv fnrmoi' exercising only delegated audio- 

in all important cases fiir the forme, exe ^ ^ g^ 

rity did not usurp the po the f oun , a in-hcad of justice 

absolutely independent, me 

exercised unfettered authority in judical matters. When Henry VII 
ascended the throne, he appointed a committee of the Council to 

in older to restore peace in the country. 
exercise vast judical powers and was uscd definitely 

It became known as « ■"' J k „ own as the High Commission 

i: :: r::hcm-,ty Of punishments awarded by it and its 

consequent unpopularity i, was abolished by the Long Pa umcn n 

1641. This did not, however, take away from the King the r.gh to 

hear petitions from his subjects, particularly from outside the United 
K _. . , tn thc establishment of the Judicial Committee oj 

thTprivy Council, the highest court of appeal in the British Empire and 
is the judicial link of the various parts of the Empire. I. act. as a 

supreme court of appeal from the courts of the dominions (some dome- 

. , . . A to the Privy Council, as the Union oi 

nions having stopped appeals i y 

South Africa), colonies and protectorates. Its jurisdiction is the 
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ancient jurisdiction of the King-in-Council to hear appeals from the 
overseas dependencies, made statutory in 1833 by the Judicial Com¬ 
mittee Act subsequently amended. It is composed of all members 
of the Privy Council who have held high judicial office including the 
seven Lords of Appeal. It is presided over by the Lord Chancellor. 
The sovereign gives the judgment himself on the report of the Com¬ 
mittee. While the decisions of the committee are binding on all 
courts of the Empire outside the United Kingdom in matters pari 
materia , the committee is not absolutely bound by its own decisions. 

Several other courts also came into existence, particularly in the 
nineteenth century, e. g., the Court of Admiralty to hear cases involving 
injuries done at sea. and ecclesiastical courts exercising jurisdiction in 
all matters relating to the State Church. / 

It was to centralise the whole judicial system and give it uniformity 
that Parli; ment reorganised the judiciary between 1873 and 1879. 

The present judicial system of the United Kingdom may be illus¬ 
trated by the following three graphs : 

( 1 ) 

( Criminal Courts ) 

I louse of Lords 

f .1 . ; 

Court of Criminal Appeal 

J 

i ; i 

Quarter Sessions Assizes of the High Courts 

(To trv serious cases) 

I | 

Petty Sessions Stipendiary 

( 2 ) 

(Civil Courts) 

1 louse of Lords 


. I. 

Assizes of 
High Court 


I 

Quarter 

Sessions 


Court o 


'Appeal 


King’s Bench 
Division 


Chancery 

Division 


County 

Sessions 


Probates, Divorce 
and Admiralty 
Division 


v 


High Court of Justice 


j 
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( 3 ) 


Courts for Special Cases 


Judicial Committee of the Privy Council 


Prize Courts 
(for war time) 


Ecclesiastical Supreme Courts for 

Courts the Dominions, 

and Colonies 


It will thus be seen that the House of Lords is the highest judicial 
body and the final court of appeal in England, both for civil and cri¬ 
minal cases. When the House sits in this capacity, the Lord Chancellor 
presides, and Lords of Appeal-in-Ordinary and Peers who hold or 
have held high judicial offices, constitute the sitting of the House even 
though other Peers do not actually attend it. For hearing appeals 

from the Dominions and other Colonies beyond the seas, the Judicial 

Committee of the Privy Council is the highest court in the Empire. 1 
The Lord Chancellor is a member of this Committee which includes 
generally the same Lords of Appeal-in-Ordinary as the House of Lords 
(while sitting as a court of appeal) and at least one Judge of the Domi¬ 
nion or other part of the Empire hom which the appeal comes. 

The Court of Appeal consists of the Master of the Rolls and five other 
Lords Judges. It hears appeals both on questions of fact and law. 

The three presidents of the three branches of the High Court are also 

its members. 

The Chancery Division is presided over by the Chancellor and has five 
other judges. The Kind’s Bench Division has fifteen judges and the Pro¬ 
bates Court has two judges. Thus twenty-three judges constitute the 
High Court which is divided into the above three sections for the sake 
of convenience, each section hearing cases falling within its specified 

jurisdiction. But only one judge generally hears a case and hence the 
High Court has “the effective capacity of twenty-three coui ts. 

The above description of the highest court of appeal shows that in 

England the Lord Chancellor is the most important figure in the whole 
judicial system, being president ipso facto of most of the tribunals. Be¬ 
sides, he is always a member of the Cabinet of the day and is thus a 


1 India on becoming Republic has ceased to be subject to 
Privy Council. Some of the Dominions have also stopped 
Ck>unci| t 


the jurisdiction of the 
appeals to the Privy 
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singular political officer of great legal knowledge. He may be considered 
to be a Minister of Civil Justice, for he comes into office and goes out of 
it with the Cabinet. He is decidedly a party-man though in his official 
acts as a judge he always sticks to the letter of the law. 

As regards lower courts, there are the County Courts which generally 
hear cases involving any sum upto £ 50, though some of them have; 
been empowered to try cases involving contracts of the value of £ 100. 
In cases the subject-matter of which exceeds £ 20, appeal can be made 
to the High Court. In all matters of above £ 50 the High Court is the 
original court. s 

The Assizes are circuit courts held by judges who gd on circuit three 
or four times a year, visiting all the county and assize towns and hear¬ 
ing and deciding civil and criminal cases occuring in the district. The 
whole country is divided, for this purpose, into eight districts or cir¬ 
cuits. Barristers also accompany the judges going on circuit, in order 
to be available for appearing as counsels. These courts generally try 
cases involving serious offences. 

All other cases of a less serious nature are tried by the Court of Quar¬ 
ter Sessions. This court is composed of two or more justices of the peace 
for the county concerned. Important boroughs have their own courts 
of Quarter Sessions. 

As is the case in India, certain “country gentlemen of high standing” 
in their respective localities arc made honorary judges in England and 
arc called Justices of the Pence. They receive no pay and usually hold 
their honorary offices for life. They hear all petty cases within their 
localities, doing justice “with great wisdom and public spirit, and 
during most periods with extraordinary moderation, industry, and 
effectiveness.” 

Trial by jury is common in all criminal cases. Although in civil cases, 
there is provision for a jury trial, the parties do not call for it in minor 
civil cases. But in cases of more than £ 20 value a jury of five is gene¬ 
rally summoned. The judges arc appointed for life and their office is 
independent and secure. The courts in England attach the greatest 
importance to common law of the land, derived from customs and us- 
age>. This accounts for the simplification of the Englishjudtcial system. 
The English Judiciary is thus very independent and free from political 
influences. It is important to note that the principles on which the 
English Judiciary is founded have been adopted, in all parts of the 
world wherever the English have ever ruled. Principles of British 
Jurisprudence have been adopted in India also, 
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Strict justice is the sovereign guide 
That o’er our actions should fireside. 

This queen of virtues is confessed 
To regulate and bind the rest. 

Thrice happy if you can find 
Her equal balance poise your mind: 

All different graces will soon enter , 

Like lines concurrent to the centre. 

Prior —Conversation 29. 
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ENGLISH LOCAL GOVERNMENT 


Local assemblies of citizens constitute the strength of free 
nations. Town meetings arc to liberty what primary 
schools are to science; they bring it within the people’s 
reach ; they teach men how to use and how to enjoy it. A 
nation may establish a system of free government, but with¬ 
out the spirit of municipal institutions it cannot have the 
spirit of liberty. 

* * * 


— DE TOCQUE1LLE 

God gave all men all earth to love, 

Hut since our hearts are small, 

Ordained for each one spot should prove 
Beloved our all. 

-RUDYARD KIPLING 


Object of Local Government. Local Government is a compromise 
between free progress of each individual and social control, and be¬ 
tween peace and development. It “falls into the same category as such 
devices as Federalism and Proportional Representation, they are safe¬ 
guards against the tyranny of the wholesale herd, levelling standardis¬ 
ing, and conventional, hating and destroying original individuals and 
groups.” 1 By participating in local government bodies, people learn the 
art of self-government; they can have practical training in citizenship; 
this training, in many cases, leads to the working of higher democracy 
on a national level. The real purpose of Local Governments is to make 
the country a better place to live in. Without them civic consciousness 
or Civicism will be absolutely absent and the nation will be more or 
less in a ‘S‘atc of Nature’ as Hobbes depicts it. It is recognised on all 
hands that 'he better local administration is, be it in a village, parish, 
commune, municipality, county, district, or canton, the more pros¬ 
perous, healthier and happier the inhabitants are. It is because of this 
fact that in the civilised states of to-day, barring India, the largest part 
of administration is carried on not by the governmental machinery 


* Herman Finer, English Local Government (I‘)33). p. 4. 
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in the capital cities but by the local authorities or institutions extend¬ 
ing throughout the length and breadth of those countries. These are 
tiic institutions which form the strength of a free nation. 

History of English Local Government. The statement of Sir 
Sydney Webb that “ Local Government (is).. as old as the hills” 1 is 
fully applicable to local self-government in England which is the 
mother of municipal democracy in the world. Of all the countries of 
the world English municipal institutions have the longest and most 
continuous history. Further “the English system of local government 
is the result of a long historical evolution, for the most part unguided 
and unplanned.” 2 In Saxon times there were shires, hundreds, town¬ 
ships and boroughs, which after the Norman conquest became coun¬ 
ties, extinct, manners, and chattered municipalities respectively. In 
the meantime parish came into being and virtually took the place of 
the old township. Originally it was intended to look after chinch 
affairs. By the close of the middle ages or even practically of the eight¬ 
eenth century, only the county, the borough and the parish survived. 
The county was administered by the justices of the peace and the bor¬ 
ough by its freemen. The Tudoi and Stuart despotism did not ailed 
the democratic constitution of the boroughs and parishes where the 
freemen and ratepavers continued to choose their ofhcials. In the lat¬ 
ter part of the eighteenth century the Industrial Revolution changed 
the whole situation. The population began to shift to the industrial 
towns and the problem of town planning, sanitation, education, poor 

relief etc., in the towns became acute. Parliament did not replace the 
old authorities but created new ones, such as local improvement dis¬ 
tricts to look after sanitation and public utilities, and the poor law 
unions, throughout the country. This resulted in chaos and overlap¬ 
ping of local authorities, so much so that in 1003 their number was esti¬ 
mated at twenty-seven thousand. 

Reform of Local Government in the XIX Century. Owing 
to these and other circumstances and difficulties, particularly the rise 
of the Liberal Movement, Parliament undertook the task of remodel¬ 
ling and reforming the local government institutions. I he first heroic 
measure was the Municipal Corporations Act of 1805 which gave the 
English boroughs (cities) the general scheme of local government 
which continues to the present day almost unchanged. 1 he Local 


John Malhai, Preface to .hr 'Villa# Government in lUitish India, (1915) P XIV. 
* Munro, Governments of Europe, Edition 1954, p. 27.1. 
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Government Act 1880 reorganised county administration and vested 
in it the powers theretofore exercised by the justices of peace. Further, 
the District and Parish Councils Act of 1894 swept away most of the 
petty special districts. 

Present system, the result of evolution. Thus we see that the 
present system of local government of England is not the result of a 
revolution or a single Act of Parliament but of a scries of Acts passed 
since the Anglo-Saxon times. But the policy at all times had been the 
same, that is, retaining and improving the local autonomy in the 
sphere of administration. In this respect it is a strange contrast to the 
continental municipal government where there is administrative cen¬ 
tralisation. Furthermore, “the history of the English city as well as 
that of the nation, is characterised by instances whose remedies were 
sought through pressure of public opinion upon the representatives; 
in contrast to the American distrust ofoflicials and remedy in law.” 1 

Present divisions of local government in England. At pre¬ 
sent there are five main areas of local government in England. They 
arc the parish, the rural district, the urban district, the borough and 
the county. It must be noted in this connection that “the English 
Local Government is legal, not prerogative. No local body, no local 
official, can act without definite legal authority.. Further, English 
Local Government is independent, not hierarchical. Generally speak- 
ing, each organ is free to act as it pleases within its authority provided 

that it acts bona Jidt ” 2 There are at present the following five 
categories of local government areas. 

1. Rural parishes. The smallest area forming part of a rural dis¬ 
trict is the parish. There arc different kinds of parishes : civil, ecclesias¬ 
tical and land tax. Only the civil parish is connected with the local 
government. Civil parishes are also divided into urban and rural; the 

former has merged its administration into that of the Urban District 

Council, but the latter remains a complete unit with its own form of 
government. The Rural Parishes vary greatly in size and population. 
A Rural Parish having more than 100 inhabitants has ordinarily a 
Parish Council. But in case it has less than 100 inhabitants, a council 
can be set up with the express sanction of the county council, which 
can also group together several of such parishes under one parish. A 
Parish Council can have not fewer than 5 members and not more than 


* C«. S. Griffith, Modern Development of City Government. Yol. II (1927), p. 430. 
Ldward Jenks, Outline of English Local Government. (1917) p. 14. 
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15. Its term is one year and election takes place at the annual parish 
meeting in March. Voting is by show of hands At leas, three meet¬ 
ings of the council must be held every year. The powers of the I arts), 
Councils are varied and fairly comprehensive but these are under the 
control of two higher authorities, namely, the Rural Do.nct Conned 
and the County Council. They are entrusted with fu,tenons of a gene¬ 
ral nature, for instance, providing a parish room, chest and books. 
They act as minor Education Authority, and may provide public 
works, recreation grounds and allotments. In the absence of a 1 ar,sit 
Council, parish meetings function. Parish accounts are annua ly 
audited by District Auditors of the Mm.stry of Health. Panel, rates 

arc usually limited to 3d. in the £■ 

2 Rural districts. All rural parishes arc grouped into rural dis¬ 
trict (numbering at present 475 . which have their own representa¬ 
tive councils. These District Councils consist of representatives of 
parish each parish of 300 inhabitants sending one councillor. These 
v ... i f,.,- veai-s onc-ihircl rcuring every year. 1 lie 

dMtion°is by ballot. The Chairman of die Council is also the Justice 
of the Peace. He is elected by the councillors from amongst themselves 
or from outside. With the sanction ol the County Council the rura 
district council can have Us complete election after three years instead 

of one-third annually. Tluicoimcdtneets at le^ist^oncc^a^inoiitli^otha 

S'1=~ *:.nch are freer than the committees of 

bo-,. “ r c r =: 

ces,a surveyor a clerk . The Rura , Distric[ Councils 

deal vridrcertai^mat.ers of saniui lion; water-supply and pubhc 

They look after the managenwnt «t Their lo- 

licence an iave an in importance and will decrease lur- 

cal author,ty has been ^ CI ; J n(lus( ^ l|lsc(1 . lf thc council neglects 
ther as England bec«n»™ m it bv the Central Govern- 

the minimum amount of acm i nman(H , by imposing a iinan- 

ment, the The sphere of the acti- 

eial check, and ,f neu £” ‘ k vcry w ide, if only it pleases to pu, Into 

Vlty °i l r, Pl - lrlC A ls to line out schemes for local improvements 

ran he procured from the Govern- 


1 Kale* Rosenberg, How 0" 
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merit under certain conditions. 


3. Urban districts. Whenever there is a growth of an adminfe* 
trative county due to increase in population leading to special needs 
of the people of the area regarding such matters as sanitation, water-' 
supply, public health, etc., the county council forms that area into dn 
urban district. There arc at present over 570 urban districts, each with 
an urban district council. The Urban District Council is similar, gen- 
rally speaking, in constitution and powers to the Rural District Council; 
but the latter manages a considerably greater area than the Urbart 
District. An Uiban District has a council made up of at least one 
councillor for each parish within it. The council has a variety of local 
powers in matters of minor highways, housing, sanitation, public 
health, and licensing. An Urban District is, like a Borough, a thickly 
populated area but has not been given a borough character by Muni-i 
cipal Corporation Act. The framework of the District Council is simi¬ 


lar to that of a borough. All boroughs are ipso facto urban districts. 5 ' I 
4 Counties. All these Urban and Rural Districts make up a 
County which is the largest local government unit. The counties are of 
two types, historical and administrative. The historical or geographical 
counties have their ancient boundaries, and are areas of judicial admi¬ 
nistration. At present, administrative counties number sixty-two. 
They form constituencies lor parliamentary elections. Each of these 
counties has a lord lieutenant, an honorary officer and a sheriff whose 
duties arc more or less perfunctory. None of the 62 areas has a council 
or any other body to administer its affairs. The Administrative County 
is ‘an incorporated territory.’ It is administered by a County Council 
consisting of a Chairman, Alderman and Councillors. The Councillors 
are elected, and for the purpose of election the whole county is divided 
into electoral districts each returning one member. Naturally then, 
the number of members varies from county to county on population 
basis. These Councillors elect (cither from their own ranks or from 
outside) one-third of their total number as Aldermen and when Aider- 
men are elected from among the ranks of Councillors the vacancies thus 
caused in the council arc filled up in the usual manner. The normal 
term of the council is 3 years and that of the Aldermen 6 rears half of 
the latter retiring every three years. Both the Councillors and Aider- 
men have the same voting powers. They sit together to elect a Chair¬ 
man either from among themselves or from outside their ranks. The 

county council meets at least four times a year. Its powers are wide and 
numerous. It supervises the work of the rural district councils. It is 
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responsible for the maintenance of main roads and bndges ; asylums, 

reformatories, industrial schools, police and all the county bu.ld.ngs. It 
regulates the old age pensions, and is the sole author,ty m matters of 
education in the county. It is authorised to lay an exact county rate 

ortax The major part of these multifarious dut.es .seamed through the 

well-known and ideal committee system of England. The deluded work 
ofthe area is entrusted to these standing committees, one for each seduce. 

There are twelve standing committees each entrusted will, the task of 

looking after the working of functions like finance educat.on, publ.c 
assistance, housing, agriculture, etc Each counc.l may also appoint 
other committees for other puposcs, l.ke h.ghways and bridge,, uc.ghts 
and measures, etc. Furthermore, the permanent and pa.d olhc.als (in¬ 
cluding a clerk, a treasurer, a surveyor, a director ol educat.on an ms- 
pector of weights and measures, and a health officer) appo.nted on non- 
party basis, form another group or body to carry on the rout.ne work 

ofthe county. These officials are appointed by the counc.l .tself and 

0,1 1 ’ . , • iUn iurisjcliction of ihe civil service. The council 

do not come c , mancnl oflicials with the exception of 

r^wTinln^dw health officer. -The efficiency of county ad 

ciency an nrias c die administrative work 

rr l r p a^n b :!r" ;;;uus l cd to men who are chosen for their 
of the ' ng is i oun politics in order to hold their jobs 

from year to >^c of til the urban areas the most important 

5. Urban boroughs. O jJI Uu. which is oblaincd after a 

is the borough. Each boron 1 in <>bla i n i„g a borough 

regular and lengthy proccd ui e. i nc j 

Ch U) C A petition fro... any number of inhabitants of an Urban District 

4 A commissioner investiga.es and icporls the findings. 

(5) These findings arc referred to the M.n.slry ol Health lor 

advice or comments. . 

(6) A draft-charter, scheme and map arc prepaid. 


. W. B. Munro. The Gorernetienl' «/ &'»/"■ P- -- 11 - 
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(7) The approval of these by the Privy Council is then necessary. 

(0) In certain cases, especially when a counter-petition is filed, 
Parliamentary confirmation is required. 

The charter is desired for there are various advantages which go 
with borough charters. ‘The borough is the primate among areas of 
English local government. ... It is said that the people take more 
interest in self-government when they arc organised under a borough 
charter; the council is larger, and more of the citizens can share 
in I he conduct of local affairs. A borough has an advantage over an 
urban district in that its council can adopt bye-laws under a general 
authority known as ‘the good rule and government’ power, or, as they 
would say in America, ‘the police force.’ A borough is a municipal 
corporation with perpetual succession, a corporate seal, a town hall, a 
coat-of-arms, and other glittering appertenances. Much historic 
glamour attaches to a borough—but none at all to an Urban district.” 1 


1 here arc 392 boroughs varying in sizes from a small township with a 
population ol a lew thousand to large industrial communities. 

Administration of a borough. The borough acts through a 
I own Council. I lie powers of the borough are derived from common 
law. Municipal Corporation Acts and statutes thereof, and from local 
or private Acts of Parliament. The acquisition of power from the last 
source is very cumbrous and lengthy, and involves waste of lime and 
money. 1 he borough council also derives powers from orders of certain 
central departments which are authorised by Parliament forthe purpose. 
1 hese orders cause variations in the powers of different municipalities. 
1 he Borough councillors are elected by popular vote for three years. For 
the purpose ol elections boroughs are divided into wards. Election is 
by secret ballot and is expected to be without party designations. Yet 
parly system is reflected both in the council and in elections. The 
councillors then choose one-third of their total number as aldermen 
for a six-year term from among themselves or from outside, half the 
aldermen retiring every three years. The councillors and aldermen 
have equal powers hut the latter exert much influence in the shaping 
-A policy by virtue of their experience. The aldermen and councillors 
choose a mayor who is required to possess generosity, affability, and a 
certain sense of proportion. He is elected for one year and is eligible 
h>r re-election, but as the post is regarded as one of honour generally a 
new man is elected. Iff is the titular head of the city and the premier 


1 \\ . H. Munio, /rnnu'til% #./ J'mojunn Ci(ie '\ 9 p. JO. 
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citizen; he represents the city on ceremonial occasions. He is not the 
chief executive head. ‘He is not elected to bring a new policy, to 
represent a party, or to dominate the council but to preside in its 
meetings and to take the lead in carrying its policy into effect As 
Dr. Shaw aptly remarks : “He is a man who has served Ins town ( city) 
with ability and zeal as councillor and alderman. He makes no 
appointment save .hat of a borough auditor and a temporary town- 
clerk. He has no special share in the framing of the budget. He has 
two votes. The council performs its functions through standing 
committees, of statutory and optional nature. Every municipality has 
from 6 to 12 such committees. There is no statutory strength fixed for 
the committees; but it is limited by the standing orders. There are 
special committees also appointed for specific purposes. 1 here aret joint 
committees in which member, of the borough council and county 
council function together. These committees play a very .mpor.ant 
part as compared with the committees of other countries They are 
however, advisory bodies and have no final authority, although the 
whole administrative work of the municipality ,s performed by then . 
In case of dispute between the committees the council gtves its dec. sum. 

There is no system of checks and balances. 

Powers of town council. The town council has the authority 

for passing bye-laws some of which require the approval o some 

cent. al'department. The council is the chief author.,y m matters of 
finance I, is the custodian of the borough funds There are manda¬ 
tory expenses over which the council has control (r compilation o. 

voters register); those w for which the town council require, 

interest c largcsoi „f Health. Incase the borough docs not 

the approval of the Minion \ .11 l,*nl 

have sufficient funds to meet the expenses,is permitted to lev a local 

. . 1 m The council levies general rates through- 

tax to.raiseThe required^ thc different committees in 

out the whok borough. Ev o(ricials „ ubmit an estimate of,heir 

consultation with the pe«name , )efore „„ flnancc committee 

3?ZE=i3£Z.L r.™ 

ed to the council where only a simple majority is required to get it 
passed The right to borrow money is given by Parliament on n.d.vi- 
dual merits of the borough and even then the central govern* 
lays down rules of procedure for the loans. Thc admnnstrat.v t 


' Dr. Shaw, Municipal Gorernmtnl in Cual U.Hain, pp. 53-54. 
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of the council includes building of roads, management ofwater supply, 
public health, provision of recreation, police and fire protection, 
maintenance of parks and public buildings, supervision of school 
buildings, the grant of licences, the care of the poor, etc. It has no 
control over poor-relief, liquor licenses, police and schools. The council 
can also accept gifts and endowments for public purposes. It is a local 
sanitary authority. It maintains and constructs workers’ houses, 
regulates trade and appoints high officials. 

Administrative Counties. When a borough or city has sufficient 
population (say 50,000) it is generally removed from the county and 
becomes an administrative county by itself. It is then constituted into 
a county borough with its council, having almost the same powers, 
functions and organisation as the borough. 

Thus we see that there is a labyrinth of local authorities in England, 
but they are not hierarchical as in France. The parish, for instance, 
has not to suffer from the autocracy or tyranny of an hierarchy of 
officials but only of the one central government. The cumbrous or' 
difficult system of local government in England can be best illustrated 
by the following graph: 


HISTORICAL COUNTIES 


I 

County Boroughs 

| “ 
Boroughs 


Administrative Counties 


Urban Districts 


Rural Districts 


Urban Parishes 


Rural Parishes 


Poor Law Union 


Central Control Over Local Government in England 

In England the administration is vested in the local authorities, while 
the general control is left with the central government. The adminis¬ 
trative functions of the local bodies are supervised and controlled by the 
various central departments at Whitehall. This does not mean that 
there is hostility in the 1 unctions and purposes of these two govern¬ 
ments. Their final purpose is the same, viz., to administer the country 
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in the best possible way and ptovide facilities and comforts to the 

inhabitants. Both act in harmony. 

Nature of central control over local government. The 

English system of central control over the local bodies is halfway 
house or a compromise between the rigid Continental system and the 
flexible American system. As compared with the Continental munici¬ 
palities, the English ones have greater freedom from central legislative 
control, but are subject to larger amount of administrative interference. 
The English city or borough is vested with large powers hut is not left 
free in the execution thereof from the supetvision of one or other 
central department at Whitehall. The English local govern meats are 
non-hierarchical in character as opposed to the hierarchical Contmcn- 
tal type, where, for instance in France, there is a long line of autl.ont.es 
almost like the Hindu gods, punching and controlling the poor 
smallest unit of local government, the Commune, further, to quote 
the words of Professor W. B. Monro. ‘England was the first country 
to succeed in reconciling a decentralised systems ol mun.ctpal govern¬ 
ment with order a,id efficiency in local administralton. 1 he compa¬ 
rison can best he illustrated hi the words of the authors of the Indtan 
Statutory Commission Report who say, “system of Local Self-Govern¬ 
ment fall into one or other of two well-defined types, wn.ch sve may 
call the British and Continental. In the former, Government is 
decentralised. Local bodies, with wills of tl.c.r own, exist, rhey 

initiate and carry out their own policies, subject only to such powers 

r 1 - .• I 1 ce retained by the Central Government, 

ol direction and control as ait ictaimu > 

nnv lie to regulations as to qualifications. 
They appoint, subject, it ma\ ■ s i 

their own staff, and raise it, the main their own revenue 1 hey hum 
in fact, a detached system. They are not a mere subordmate purl of 

the governmental machinery, unuu . . , 

other hand, Government is dcconcen,rated. 1 he principal local 

official is not the servant of lire elected represents,ves of the locality, 
hut is essentially an official of the central Government, sent down to a 
particular locality to carry out part of the work of the Central 
Government... .The will that operates in the sphere oflocal admmtstra- 
tionisthat of the Central Government, not that of the people of the 

locality.” 2 . 

In the United States of America which has a federal and written 


« Munro, The Governments of European Cities , p. 1. 

2 The Indian Statutory Commission Report, Vol. I» P- 301 
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constitution as opposed to the unitary and largely unwritten constitu¬ 
tion of England where the supremacy of Parliament prevails, there is 
greater freedom to the local bodies. The American cities are subject 
to the legislative control of the Federal or National Government but 
within the administrative limits they are free to act as they please. 
There is anarchy of local autonomy. The American Local Govern¬ 
ment is in a transitional or experimental stage. Plans are introduced 
and sooner or later discarded and made obsolete. This difference 
exists because “the people of the United States distrust their Govern¬ 
ment and have restricted its power; the Government of the United 
Kingdom has distrusted its people and has been somewhat loath to 
increase the sphere of popular participation.” 1 

Central Control in the Administration of Poor Laws and 
Finances. “In no part of Local Government has central control 
been made so close as in the Poor Laws” 2 3 and these are under the 
direction of the Ministry of Health. Naturally, then it exerts greater 
power and influence on Local Government than any other central 
department but not greater than the Ministry of Interior in France. 
But its function is to supervise and guide and not to initiate or ad¬ 
minister. As Professor Munro says: “It is intended to be the balance 
wheel, not the engine, of local administration. It is not the Ministry’s 
function to devise machinery, but to see that it is driven smoothly by 
the town council or other local authorities.” 2 I he Ministry has power 
of legislation in matters of public health, poor law relief, sanitation, 
boundaries and of creating new administrative units. It acts as an 
agent of Parliamer. and its powers can be suspended by the same 
authority. It has the power of annulling bye-laws passed by the local 
authorities but • i actual practice it does so only where a bye-law is 
against national Statute. It advises both Parliament and local bodies 
in matters of administration and finance. It also serves as an appellate 
body for hearing protests of individuals against the decisions of local 
magnates. The Ministry has large financial powers. It has power of 
approving loans. It is the sanctioning authority of loans for all services 
except those falling within the jurisdiction of the Ministry of Trans¬ 
port. “There is a good reason,” says a Minister of Health, “for the 
concentration of the power to sanction loans in one department, be- 


1 F,. S. Gri filth, Modern Development of City Government (1927), p. 43 1 

8 W. I. Jcnning, Local Government Law, p. 157. 

3 \V. B. Murno, Government of European Cities , p. 58. 
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cause that is the only way in which the whole financial position of a 
local authority can be effectively brought under view.” The Ministry 
is also authorised to get from every Borough its annual expenditure 
and disbursement as prescribed by the former. As for grants-in-aid 
the control is very effective as will be discussed later in this chapter. 
Thus we see that ‘So close is the relation between the Ministry of 
Health and a local authority that many questions are submitted to the 
Minister over which he has no legal control.... the action of the 
authority, .may be on the wrong side of the law, but it is on the right 
side of the Minister.” 1 

The Board of Trade is to gather and publish commercial informa¬ 
tion. It is to assist trade and commerce and to develop water-power 
and energy. It has general supervision over gas-supply and it controls 
weights and measures. The Ministry of Transport deals with electric 
tram-cars and railways, electric lighting facilities, ferries, docks, or 
piers. The Home Office supervises pensions, juvenile courts, excise, 
police, morals, registration, election, factories and mines. The supervi¬ 
sion of police is the main function. There are other departments of 
the central government, for example, the Board of Agriculture, the 
Board of Education, which also control one or other branches of local 
administration. • 

Parliamentary control. The British Parliament exercises great 
control over local units. The central departments are created by 
sta tutes for the efficiency of service coming within their jurisdiction, 
for instance: ‘There shall be established a Board of Education charged 
with the superintendence of matters relating to education in England 
and Wales.’ 2 The central Government is responsible for applying and 
carrying out laws by issuing rules, orders and regulations. Each de¬ 
partment at Whitehall has a large number of officials to investigate 
and impart their scientific researches to the local bodies. There are con¬ 
sultative committees, t.g., the Tuberculosis work of the Ministry of 
Health. Parliament grants powers to the local authorities through 
Provincial and Special Orders, and Private Bills. The approval of 
central Government is indispensable in cases of alteration of areas of 
local bodies, and enacting bye-laws and creating new administrative 
schemes. The House of Commons prescribes the qualifications and 
tenure of local government officials because the communities do not 

* W. I. Jenning, Local Government Law, pp. 196-197. 

• The Act of 1899—Section I. 
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trust local organs in this respect. Parliament has power of action m 
case of defauft on the part of a borough and can invoke control by he 

law courts, sometimes by the issuing,of a writ of mandamus by the 

High Court. Some of the central departments have the power of 
determining questions arising out of the local applicat.on o^the statute 
either in the case of wrong interpretat.on or violation. The central 
Government has the power of making inquiries into local affairs pub¬ 
lishing reports and auditing, the accounts and sanctioning loans to the 
local government authorities. Finally, the growth of central supervi.- 
sion has been facilitated by the practice of making grants-m-aid from 
the national treasury. These grants are given for a variety of purposes. 
Sir Sidney Webb says that by this kind of relation they have a new 
species of administrative hierarchy “which produces results in a remark¬ 
able combination of liberty and efficiency, on the whole preferable to 
the achievements of either the bureaucratic system of France or 
Germany.*’ 1 Some people are of opinion that by this method central 
Government is buying from local authorities a nght.to instruct, super¬ 
vise, audit, criticise and control. • ‘ 

Of course, “the central Government is not unnecessarily meddle¬ 
some; it respects the freedom of the local governing bodies and would 
prefer to see this exercised properly without the need to intervene. 
And so long as the borough councils keep within their legal powers 
they are free from central interference, and when they unconsciously 
exceed their authority, “the uplifted hand of the national government 
ought to be welcomed not resented.” 3 Yet the English nation, as a 
whole, criticises and grudges this central control. It is maintained and 
to a great extent aptly maintained that the local representativesin the 
local council are better judges of the local needs and requirements at a 
particular time than the representatives in the House of Commons m 
London. During the last fifty years or so many plans for decentralisa¬ 
tion or devolution have been chalked out but without producing any 
drastic change. In 1898, the County Councils Association proposed 
a scheme of transferring some subjects to the County Councils.. An¬ 
other important measure was the Speaker’s Transitional Plan recom¬ 
mended through the Devolution Conference of 1920 that there must 
be subordinate legislatures throughout Great Britain on practically 


t W. B. Munro, Governments of European Cities , p. 27. 
• H. Finer, English Loral Government (1933), p. 299. 

1 W. B. Munro, Governments of European CitieSy p. 57 
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the same model as the National Parliament. The next plan was the 
Murray MacDonald’s scheme which proposed regional unicameral 
legislatures with members elected by the existing National Parliament. 
It may be presumed that there will be some changes in the present 
system of central control as also in the powers, organisation and func¬ 
tions of the local authorities if and when the Labour Party takes up 
the question of reforming the system of local government. 

Government of London 

# l . • 

Owing to its historical development, its size, and a special set of factors 
that apply only to this city and to none other in England, London has 
its own peculiar system of local-government ; it has problems and 
schemes essentially its own. For the purposeof administration London, 
the capital of Great Britain, has been divided into three areas which con¬ 
siderably differ in size and population and have greatly varying forms 
of governments. These three divisions are the City of London, the 
County of London and the London Metropolitan District. , 

CUty of London. The City of London with an area of one square 
mile and a night population as in 1951 of only 15,000 but having a 
very large day population augmented by labourers and workers swarm¬ 
ing into the city from the suburbs represents more of medievalism 
than of modern municipal democracy. It is ‘ merely the ancient 
core of the modern leviathan—with its old boundaries virtually 
unchanged and its old type of municipal government unaltered.”* 
The Municipal Corporation Acts have not affected its government. 
The City of London is a corporation made up of the freemen of the 
city and is governed by a Lord Mayor and three Councils, namely, 
the Court of Aldermen, the Court of Common Council and the 
Court of Common Hall. The Court of Aldermen consists of the Lord 
Mayor and 25 life-Aldcrmen. Its powers are almost insignificant. It 
licenses brokers and keeps city records. 1 he County Common Council 
is the main governing body of the City. It consists of 206 Councillors 
yearly elected and 26 Aldermen,'the same as in the Court of Aldermen. 
This body makes bye-laws for the city and performs all other functions 
save fire protection, main drainage, water supply, poor relief, public 
health or street railways. There is a committee for each service as there 
arc permanent officials who, with the exception of sheriffs, are appoint- 


* \V. B. Munro, Government of European Cities , Ecln. 4th. p. 273. 
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ed by the Council. The Court of Common Hall consists of the Lord 
Mayor, Aldermen, Sheriffs and all liverymen of London. It meets once 
in a year and recommends two of its senior Aldermen for Lord Mayor- 
ship to the Court of Aldermen which then goes through the ceremony 
of appointing one of the two nominees as Lord Mayor. The Lord 
Mayor has no independent powers. His office is altogether an honorary 
one. He appoints no city officials and performs no executive functions. 
He merely presides over the meetings of the three Councils and re¬ 
presents the city on ceremonial occasions. 

County of London. The Administrative County of London which 
covers an area of 116 square miles is governed by a County Council 
which is composed of 124 elected members together with 20 Aldermen. 
The Councillors are elected for three years and the Aldermen are 
chosen by them either from among themselves or from outside, foi 4 6 
years, half of them retiring after three yeaxs. They together elect a 
chairman either from among themselves or from outside the Council. 
The Councillors and Aldermen enjoy equal powers and have only cere¬ 
monial differences. There are three parties in the Council: the Muni¬ 
cipal Reforms, the Progressives and the Labour. The Council itself is an 
administrative authority and appoints most of its officials. Much of 
the time of the Council is spent in laying down general principles, the 
detailed work being done by its various committees. It has 18 Stand¬ 
ing Committees and one Executive Committee which is composed of 
the Chairmen of all the 18 Committees. Their Chairmen and Vice- 
Chairmen are elected i>\ the Council. Most of the Committees appoint 
sub-committees sonH- f vhich have the final voice in administration. 
They are only advisory bodies and have no power of raising loans. The 
proceedings of the Council are conducted on parliamentary lines. 

Functions of London County Council. The London County 
Council has the charge of all roads of Metropolitan character. It is the 
sole authority in respect of main sewerage and sewage disposals. Itisalso 
in charge of tunnels, ferries, bridges, fire protection, sanitation, public 
health, housing, municipal houses, education, recreation grounds and 
public fairs. With regard to public services, the London County 
Council has the authority to own and operate tramways; but it cannot 
control bus services and underground railways. It also maintains a 
fleet of passage boats on the Thames. The water-supply is in the hands 
of a separate Metropolitan Water Board. But in all these functions it 
is not altogether free. It works under the supervision of the central 
Government. Yet “despite the limitations placed upon its authority, 
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the London County Council has made rather striking record of 
achievement during the past thirty-five years.” 1 It is highly effective 
in securing proper legislation for London, “standing as the champion 
of the many, and especially the poor, against the vested interests of 
private good.” Mr. Fox once said that the Council has done much to 
awaken the sense of “civic duty and Municipal patriotism in the 
citizens of London, .while to youngincn who look forward to political 
career, efficient service in the Council is an excellent pathway to the 
House of Commons.” Thus the Administrative County of London 
has really performed works of immense value in the sphere ol sanitation, 
public work and utilities, public health, education and administra¬ 
tion., 

London Metropolitan Boroughs. By the London Government 
Act of 1899 the whole administrative County of London is divided into 


28 Metropolitan boroughs, each having a local government consisting 
of a mayor, aldermen, and councillors, all forming a borough council. 
The procedure of election is the same as in other boroughs in the 
country. The powers of these borough councils arc more limited than 
those of other boroughs. “In general the borough council is the local 
highway authority.” 2 The council constructs all main highways, and 
attends to street buildings, paving, lighting and cleaning of streets. It 
maintains and constructs subsidiary sewers and enforces the Public 
Health Act. It has the charge of public baths, wash-houses, public 


libraries, workmen’s dwellings and local cemeteries. 

Besides these three main authorities there are several other indepen¬ 
dent bodies such as a Metropolitan Water Board, a Metropolitan Asy¬ 
lums Board, the Thames Conservancy, the port of London Authority, 
thirty-one boards of poor law unions, and more than a hundred parish 
vestries. “A Government comprising so many independent authorites 
can hardly be very efficient or satisfactory. Some considerable simpli¬ 
fication of the machinery would seem to be desirable and many 
Londoners arc sure of it.. London as a community has far outgrown 
the bounds of the administrative county.. Hence Greater London 


remains a vast labyrinth of civic authorities through which the student 
of metropolitan institutions has no small difficulty in threading his 


way.” 3 


1 W. B. Munro, Governments of European Cities, p. 155 

2 Ibid. p. 157. 

* Ibid. p. 190. 
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Recent legislation by the Labour Government has considerably alte¬ 
red the powers and duties of many of the local bodies. For example 
under the National Health Service Act, 1946, the duty of providing com¬ 
prehensive health service has been placed on the Ministry of Health. 
And since July 5, 1948, all hospitals in England and Wales are vested 
in the Minister who has delegated the power of running these institu¬ 
tions to regional board. County council and county borough councils 
have become health authorities also. 

The National Assistance Act, 1948, has repealed the Poor Law legis¬ 
lation and Blind Persons Act. County and County Borough Councils 
have been assigned additional functions, viz., provisions of residential 
accommodation for the aged and physically handicapped, promotion 
of welfare of the blind, the deaf, the dumb, etc. 

Conclusion. To sum up, modern local government in England 
has been a result of slow and gradual development since the Anglo- 
Saxon times. “So haphazard has been the development of Local 
Government until the last century that curious anachronisms are still 
frequently found.*’ 1 The local magnates enjoy sufficient amount of 
autonomy to enable the people to voice their opinions and grievances. 
The central control over these authorities is neither rigid nor flexible. 
It is in between the two extremes. London, specially the small area of 
the City of London, has a unique organisation not only in England 
but in the whole world. During recent years owing to certain tenden¬ 
cies, e. £., the Socialist Movement, there has been cry for reforms. The 
Labour members hesitate to seek election to the local councils because 
they are ashamed of if. They do not want municipal magnificence or 
even utilitarian efficiency, but aspire for the removal of municipal 
degradation. So low has fallen the conception of Municipal life in 
England that even the enthusiastic reformers criticise and disapprove 
the activities of the municipal governments. The good results of the 
municipal enterprise are not taken notice of. 2 
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“The colonies (are) co-ordinate members with each other 
and with Great Britain of an Empire united by a common 
executive sovereign, but not united by a common legislative 
sovereign.” 

—JAMfcS MADISON 


‘I have always believed, and I still believe that the pro¬ 
blems. of the British Commonwealth of Nations arc 
problems of statesmanship, not essentially problems of law, 
and that statesmanship functions most creatively when it 
forgets the political dogma, the legal category, and perfers 
the general elastic principles of constitutional usage based 
on a practical wisdom, sustained by no legal parchment or 
musty statute but enriched and ennobled in the daily lives 
and the daily experiences of free born men.’ 

-W. P. M. KBNNF.DY 

* * • 

“ The ultimate basis of the unity of the British Common¬ 
wealth is the principle of freedom. The denial of this 
principle in active policy is the one thing that would 
nccessarilv lead to the destruction of the Commonwealth.” 

—J. G. LATHAM 


DOMINION STATUS AND THE COMMONWEALTH 


A community which has any feeling of nationhood is 
likely to be more restive and less responsible in its policy 
and actions when it is under the control of another nation 
than when it has a real responsibility for its own affairs. 

-RT. IIOn’bLE J. G. LATHAM 

* * * 

Say what you will, the indigenous native rule is by far 
the best. A foreign government, perfectly free from reli¬ 
gious prejudices, impartial towards all the natives and the 
foreigners, kind, beneficent and just to the natives like their 
parents though it may be. can never render the people per¬ 
fectly happy. 

— SWAMI DAYANAND 


The British Empire. The British Empire, (or to give to a greater 
part of it a more recent name, the Commonwealth of Nations), is one of 
the most surprising phenomena in the political history of the world in 
regard to, for example, the extent of territory, the immensity of popula¬ 
tion, the variety of its peoples and languages, customs and manners, 
and economic and cultural features. Its area is 13,290,000 square miles, 
i. one-fifth of the total land-surface of the earth, and its population, 
of over six hundred millions, again one-fifth of the human race. 
The Empire and Commonwealth under the Crown consist of: (1) The 
United Kingdom of Great Britain and Northern Ireland : (2) The self- 
governing Dominions of Canada, Australia, New Zealand, South 
Africa and Ceylon, ( 3 ) The Republics of India and Pakistan and (4) The 
Colonial or Dependent Empire, consisting of the Crown Colonies, 
Protectorates, and Trusteeship Territories.* Because of its unique poli¬ 
tical formation, the Commonwealth cannot be described by using any 


» Since January 26, 1950 , India became a Repuhl.c ami Pakistan a few years 
later, but continue to be members of the Commonwealth. Burma has assumed 
independence out of the Commonwealth since January 4, 1948. 
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familiar term of political science. “It is neither a State nor a Federa¬ 
tion, it has no written constitution, no Parliament of its own, no 
Government of its own, no central defence force or executive power. 
It is a product of history and development, grown not designed, and 
the relationship between its members is still in process of evolution.” 

Purposes underlying formation of the Empire. The Britons 
established their Empire during the last three centuries and more, 
for various purposes which may briefly be summed up thus: extension 
of trade, outlet for surplus population, place for deportation of 
criminals and founding of strategic points for naval, land and other 
forces. During this long period there have been several phases of 
British colonial policy. In the beginning the colonics were looked 
upon as mere appendages of the mother country, existing for the 
benefit of the latter. The advantages to the British were many and of 
varied character and importance. 

Advantages to England from the Possessions Overseas. 

Firstly, colonics proved a source of financial gain to the mother coun¬ 
try in the shape of tribute or revenue paid by the dependencies. In 
the beginning, Britain did not tax the colonics but later, financially 
burdened by the wars of Revolution, she levied taxes on her North 
American Colonies. This policy culminated in the War of American 
Independence. The second advantage derived by the dominant country 
was naval or military assistance she could get by using them as naval 
or military bases. Gibraltar. Malta, and the Ionion Islands in the 
Mediterranean serve as military or naval stations of the British Empire. 
The third advantage was that of commerce. When the modern states 
of Europe discovered that raising of tribute from their dependencies 
was no longer possible they used them for commercial profits. To 
gain this object they excluded from the dependencies all ships except 
their own; they prohibited the ships of the dependencies from trading} 
with any part of the world except the dominant country. No other 
European nation carried its colonial monopoly so far as Spain did 
or enforced it with so much vigour. The maxims, however, in accor¬ 
dance with which England regulated her intercourse with her colonial 


dependencies were scarcely more enlightened. “The leading principle 
colonisation in all the maritime States of Europe (Great Britain 


among the rest) was,” says Bryan Edwards in 


his History of the West 


Indies, “commercial monopoly.” The word monopoly in this case ad¬ 
mitted a very extensive interpretation. It comprehended the monopoly 
of supply, the monopoly of colonial produce, and the monopoly 
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of manufacture. By the first, the colonists were prohibited from 
resorting to foreign markets for the supply of their wants; by the 
second, they were compelled to bring their chief staple commodi¬ 
ties to the Mother Country alone, and by the third, to bring them to 
her in raw or unmanufactured form so that her own manufactures 
might secure themselves all the advantages arising from their further 
improvement. This latter principle was carried so far as to compel 
the late Earl of Chatham to complain in Parliament, that the British 
•colonists in America had no right to manufacture even a nail for a 
horse-shoe. Another advantage is that of the emigration of surplus 
population of the dominant country. A fifth advantage is the facility 
of transportation of convicts to the dependencies. Thus England trans¬ 
ported her convicts to the Australian settlements. A sixth advantage 
is the glory of possession itself. 

- Prosperity of the colonies brought a change. This state of 
affairs, viz-, the treatment of the colonics as mere grounds for British 
exploitation for the benefit of Englishmen and not for the good 
of the colonists themselves could not last long. In course of-time a 
great change occurred. The utilisation of natural resources of the 
colonies soon led to their prosperity, when they began to resent 
all undue interference from the mother country. The chief bone of 

contention was the colonists’claim to transplant the democratic ins¬ 
titutions of their Mother Country in their new homes, while Britain 


resisted this claim. The Ministers of George III, in their anxiety to 
retain Parliamentary control over them, imposed new taxes on the 
thirteen colonics of North America. The colonists resisted this en¬ 
croachment on their political freedom and raised the cry of ‘No 
taxation without Representation’, the first principle of British demo- 


cracy. , , * 

Liberal statesmen opposed the colonial policy of the XVIII 
century. There were far-sighted statesmen in the British Parliament 
who foresaw the evil results of taxing the colonies without giving them 
representation in the House of Commons. Lord Camden, for instance, 
spoke on the subject thus: “.. whatever is a man’s own, is absolutely 
his own; no man hath a right to take it from him without his consent, 
either expressed by himself or his representative, whoever attempts 
to do it, attempts an injury, whoever does it commits a robbery, he 
throws down and destroys the distinction between liberty and slavery. 
Taxation and representation arc coeval with and essential to this consti¬ 
tution..My Lords, I challenge any one to point out the lime whne 
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any tax was laid upon any person by Parliament, that person being 
unrepresented in Parliament.” 1 Eight years later, a motion was made 
in the House of Commons by the Opposition for the repeal of the 
American Tea Duty Act; it was defeated by a large majority. Edmund 
Burke supporting the motion for repeal criticised the policy of the 
Government in these words : “Sir, let the gentlemen on the other side 
call forth their ability; let the best of them get up, and tell me, what 
one character of liberty the Americans have, and what one brand of 
slavery they are free from, if they are bound in their poverty and 
industry, by all the restraints you can imagine on commerce, and at 
the same time arc made pack-horses of every tax you choose to impose, 
without the least share in granting them. .The Englishman in America 
will feel that this is slavery—that it is legal slavery will be no compen¬ 
sation, either to his feelings or his understanding.” 2 Ignoring all these 
protests and warnings, the Government of the day pursued a different 
policy. It precipitated a crisis. Ultimately, the War of American In¬ 
dependence (1773-1783) resulted in the loss to England of her thirteen 
colonies in the heart of North America. 

Durham’s Report and the change in colonial policy. This 
experience, dearly bought, changed the whole aspect of British colo¬ 
nial policy in the XIX century. And when troubles in Canada arose 
in the second decade of that century, Lord Durham, (sent out to 
Canada as Governor-General’., submitted to Her Majesty’s Govern¬ 
ment his most memorable report in 1839 which marked the beginning 
of an entirely new epoch in the colonial history of Britain. The con¬ 
cluding words of this valuable contribution to political science declared: 
“If in the hidden decrees of that wisdom by which this world is 
ruled, it is written that these countries 3 are not for ever to remain 
portions of the Empire, we owe it to our honour to take good care, 
when they separate from us, they should not be the only countries on 
the American continent in which the Anglo-Saxon race shall be found 
unfit, to govern itself.” Thus Lord Durham advocated sound policy 
of so administering the colonies that they be fitted, in course of time, 
to govern themselves. Sir C. P. Lucas’comment on these words was 
right when he said : “These words apply beyond Canada and beyond 
America. The spirit of them transcends the sphere of settlement; it 

1 Speech in the House of Lords, 24th February, 1760. /• ■. -i 

a Speech in the House of Commons, 19th April, 1774. 

3 Reference is to Lower Canada and Upper Canada. 
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is the living force of the whole British Empire. The words are the 
message of a great Englishman to his fellow countrymen, that the one 
thing needful is to leave behind a legacy of what is permanently sound 
and great.” 1 Britain gave Canada, in 1842, a constitution which led 
her grow in the fullness of time, into the self-governing dominion 
along federal lines in 1867.* 

Colonial policy in the second half of the XIX Century. No 

doubt, the nineteenth century saw the beginning of a change in the 
colonial policy of England, yet conditions in many of the colonies did 
not improve very much. Some Englishmen had the conviction that 
British colonial policy was faulty ; Great Britain had sent out 2,000,000 
emigrants to establish new colonies, therefore public attention became 
focussed on the system of the government of the colonies. It was be¬ 
lieved that the system had all the faults of an essentially arbitrary 
government, in the hands of persons who had little personal interest 
in the welfare of those over whom they ruled ; who resided at a dis¬ 
tance from them ; who never had occular experience of their condition ; 
who were obliged to trust to second hand and one-sided information 
and who were exposed to the operation of all those sinister influences 
which prevailed wherever publicity and freedom were not established. 
These persons exercised their power in the faulty manner in which 
arbitrary, secret and irresponsible power must be exercised over dis¬ 
tant communities. Efforts had been made to improve the administra¬ 
tive system of the colonies during the third quarter of the nineteenth 

# f « | 

century. 

' William Ewart Gladstone, the great liberal Prime Minister, speak¬ 
ing in the House of Commons on 26th April, 1870, explained the 
colonial policy of the Government in these words: 

' • ’• Wc have had, experience of the policy of restraint at- 

»* ’ tempted to be applied by European countries to their 

; I ». colonial possessions; and we have not only that experience 

in former generation to guide us, but we have also had 
, , most serious warnings addressed to ourselves, especially in 

the case of the great colony of Canada. Therefore, it is 
an honourable chapter in the history of our own times that 
* - < ' there has been a great and almost continuous effort among 


1 Sir C. P. Lucas in his Introduction to Lord Durham’s Report. 

• The precedent of Canada was, later on, followed in granting responsible self- 

government to other colonics, viz.. New Zealand, Australia, and South Africa. 
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our statesmen, without distinction of party, to work out a 
policy such as to avoid the peril and disgrace, which when¬ 
ever the period should arrive,, would attach to separation 
effected by violence and bloodshed. This is done to the 
present hour and it is not, as supposed, the introduction of 
a new policy, but the successive application- of principles • 
now established and recognised by persons of authority of 
every shade of politics, and received, it may be said, with 
universal assent. That is the ease as regards the policy we 
have endeavoured humbly to pursue; and it does not, in 
my opinion, tend to weaken the relations between the 
mother country and the colonies, but on the contrary while 
securing the greatest likelihood of a perfect peaceable 
separation; whenever separation may arrive, gives the best 
chance of an indefinitely long continuance of a free and 
voluntary connection. That is the footing on which we, 
like our predecessors, have endeavoured to found our 
colonial policy. Freedom and voluntaryism form the character 
of the connection and our policy is not to be regarded as a sur~ 
replitiotts or clandestine means of working out the foregone purpose 
of casting ojf the colonies , but as the truest and bcst y if not the only 
means , of fulfilling our obligations to them. 



\ 1 





• !v/ 


Era of Colonial Conference. This change in British colonial 

policy increased the opportunities for a closer co-operation between 
Britain and her overseas possessions. Accordingly, the first Colonial 
Conference (1887) was held in London, at the time of Queen Victoria’s 
Jubilee. The conference was held to discuss matters of common 
interest to Britain and the colonies. Representatives of all colonies 
attended the conference and utilised this opportunity to hold dis¬ 
cussions with members of the British Cabinet. Ten years later, in 
1897, the Second Colonial Conference was held, attended by the 
Prime Minisn : > l Canada, New South Wales, Victoria, New Zea¬ 

land, Queen-i.»■ d, Cape Colony, South Australia, Newfoundland, 
Tasmania, WesU'rn Australia, and Natal. The chief object of holding 
this conference was to have an exchange of views with the representa¬ 
tives of the colonies, in an informal and friendly manner, without 
coming to any binding decisions which the Colonial Governments 
might feel reluctant and unwilling to carry out. As a result of the dis¬ 
cussions, the idea of an Imperial Federation was definitely ruled out. 
But useful suggestions were made with regard to inter-imperial co¬ 
operation in defence, commercial and immigration matters. 

In 1902, on the occasion of King Edward VII’s coronation, a third 
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Colonial Conference was held, when it was decided to cieatesomc 
permanent advisory body to keep up this spirit of co-operation. It 
\ may here be mentioned that these colonies had by this time passed 
the age of infancy as self-governing countries and they had very well 
worked the democratic institutions granted them by the British Parlia¬ 
ment. So that Britain had then to deal with fully grown-up nations, 
within the Empire. This conference was followed by that of 1907, 
which proved to be of very great importance. It stressed the fact 
that “the advance of the Empire depended as much on material co¬ 
operation as on changes of Government organisation. The Con¬ 
ference also marked an interesting epoch in the history of the Empite, 
for it changed its style to Imperial Conference, and bestowed on the 
self-governing Colonics the title of Dominions, as a complimentary 
acknowledgment of their higher status.” 1 It also decided that the Im¬ 
perial Conference should be held every four years. In 1911, the 
Second Imperial Conference was held, while that of 1915 could not be 
held on account of the Great War. 

| Imperial Conference of 1917. Before the Great War (1914-18) 
iWc out, Canada, Australia, New Zealand and the Union of South 
Africa had all become self-governing dominions with responsible 
government according to the several Acts passed by the British Parlia¬ 
ment. The spontaneous loyalty shown by the dominions in the War 
showed the wisdom of those British statesmen who had translated the 
new policy of granting responsible sell-government, as enunciated by 
Lord Durham in his Report, into action. The Imperial Conference of 
1917 resolved that any re-adjustment of constitutional relations (be¬ 
tween the dominions and England), ‘while thoroughly preserving all 

existing powers of self-government and complete control of domestic 
affairs, should be based upon a full recognition of the Dominions as 
autonomous nations of an Imperial Commonwealth, should recognize 
their right to an adequate voice in foreign policy and in foreign rela¬ 
tions, and should provide effective arrangements for continuous con¬ 
sultation in all important matters of common Imperial concern and 
for such necessary concerted action founded on consultation as the 

several Governments may determine. 

Imperial Conference of 1926. The next conference was held in 

1921, even though the War Cabinets of 1917 and 1918 in England 
consulted the Dominion Premiers on all important matters relating to 


1 Keith, Constitution, Administration and Laws of the Empire, p. 10 5 
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the war. The imperial Conference of 1926 took a step further and 
appointed a committee, with Lord Balfour as chairman, to investigate 
all matters of inter-imperial relations. This committee came to a very * 
definite and valuable decision, often called the Balfour Declaration, 
regarding the political status, inside the Empire, of the fully self-gover¬ 
ning dominions. It defined their status thus: “ They are autonomous 
communities within the British Empire, equal in status, in no way subordinate 
one to another in any aspect of their domestic or external affairs though united by 
a common allegiance to the Crown, and freely associated as members of the 
British Commonwealth of Nations” But it opined that the then existing 
arrangements (in 1926) were not admittedly in accord with the posi¬ 
tion described in the above Declaration. There were restrictions which 
required important alterations, particularly in the Royal Style and Titles 
and the status of the Governor-General. At the suggestion of the com¬ 
mittee, the Conference recommended the appoinlment of a committee 
representative of Great Britain and the Dominions to examine the 


question and submit a report. 

Imperial Conference, 1930. Accordingly, a Conference met in 
London in 1929 to examine the operation of Dominion Legislation and 
Merchant Shipping Legislation. It submitted its report which was 
considered at the Impcria 1 Conference of 1930. This Imperial 
Conference substnntinllv adopted the report and advised necessary 
legislation by the Imperial Parliament to give legal recognition to the 
status of equality, contained in the Balfour Declaration, and to remove 
the constitutional restrictions in the path of the Dominions to achieve 
that status. 

Statute of Westminster, 1931. Accordingly, the Imperial 
Parliament passed the famous Statute of Westminster which received 
the King’s ass. ■ ; on December 11, 1931. With the passing of this 
Statute which marks an event in British constitutional history, the 
Dominions acquired the status of equality with Great Britain inside the 
British Commonwealth of Nations, in all matters internal as well as 
international. 


Ever since the passing of the British North America Act of 1867 up 
to the grant of responsible self-government to South Africa in 1909, 
there had been placed certain statutory restrictions over the powers of 
the government of these dominions. These restrictions were of legisla¬ 
tive, execut ivc and judicial nature. All legislative enactments required 
the assent of the King who was represented by the Governor-General. 
Hence the Governor-General could, in the King’s name, withhold his 
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assent to any law passed by a dominion legislature. Secondly, the 
Governor-General, again in the name of tlie King, sometimes ignored 
the wishes of the dominion ministry. The dominion legislature could 
not pass any laws repugnant to Acts of Imperial Parliament, nor 
could it legislate against the spirit of the Merchant Shipping Act of 
1894 (which restricted the legislative power of the dominions) or the 
Colonial Laws Validity Act of 18G5. The judicial power of the domi¬ 
nions was restricted by the provision of an appeal from the highest 
judicial tribunal of the dominion to the Judicial Committee of His 
Majesty’s Privy Council. Again, the Canadian Parliament could not 
amend the British North America Act, 1867, but had to look to the 
British Parliament for all constitutional amendments. The Statute of 
Westminster has now introduced several legal changes of a far-reaching 
character. 

Because of its great importance, the Statute is reproduced here in its 
full text : 

The Statute of Westminster, 1931 (22 Geo. 5, c. 4) [ 11 Dec. 1931] 

Whereas the delegates of His Majesty’s Governments in the United 
Kingdom, the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, the Union of South Africa, the Irish 
Free Stale and Newfoundland; at Imperial Conferences holdcn at 
Westminster in the years of our Lord nineteen hundred and twenty- 
six and nineteen hundred and thirty did concur in making the decla¬ 
rations and resolutions set forth in the Reports of the said Con¬ 
ferences : 

And whereas it is meet and proper to set out by way of preamble 
to this Act that, inasmuch as the Crown is the symbol of the free 
association of the members of the British Commonwealth of Nations, 
and as they arc united by a common allegiance to tlie Crown, it would 
be in accord with the established constitutional position of all the 
members of the Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the Throne or the 
Royal Style and Titles shall hereafter require the assent as well of the 
Parliaments of all the Dominions as of the Parliament of the United 
Kingdom : 

And whereas it is in accord with the established constitutional 
position that no law hereafter made by the Parliament of the United 
Kingdom shall extend to any of the said Dominions as part of the law 
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of that Dominion otherwise than at the request and with the consent 
of that Dominion : 

And whereas it is necessary for the ratifying, confirming and 
establishing of certain of the said declarations and resolutions of the 
said Conferences that a law be made and enacted in due form by 
authority of the Parliament of the United Kingdom : 

And whereas the Dominion of Canada, the Commonwealth of 
Australia, the Dominion of New Zealand, the Union of South Africa, 
the Irish Free State and Newfoundland have severally requested and 
consented to the submission of a measure to the Parliament of the 
United Kingdom for making such provision with regard to the 
matters aforesaid as is hereafter in this Act contained : 

Now, therefore, be it enacted by the King’s Most Excellent Majesty 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
bv the authority of the same, as follows :— 

In this Act the expression “dominion” means any of the following 
Dominions that is to say, the Dominion of Canada, the Common¬ 
wealth of Australia, the Dominion of New Zealand, the Union of 
South Africa, the Irish Free State and Newfoundland. 

2. (t) The Colonial Laws Validity Act, 18fi5, shall not apply to 
any law made after the commencement of this Act by the Pailiamcnt 
of a Dominion. 

(ii) No law and no provision of any law made after the commence¬ 
ment of this Act bv the Parliament of a Dominion shall be void or 

# 

inoperative on the ground that it is repugnant to the law of England, 
or to the provisions of any existing or future Act of Parliament of the 
United Kingdom, or to any order, rule or regulation made under any 
such Act, and the powers of the Parliament of a Dominion shall 
include the power to repeal or amend any such Act, order, rule or 
regulation, in so far as the same is part of the law of the Dominion. 

3. It is hereby declared and enacted that the Parliament of a 
Dominion has full power to make laws having extra-territorial 
operation. 

4. No Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or be deemed to extend, to a 
Dominion as part of the law of that Dominion, unless it is expressly 
declared in that Act that that Dominion has requested, and consented 
to, the enactment thereof. 

5. Without prejudice to the generality of the foregoing provisions 
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of this Act, sections seven hundred and thirty-five and seven hundred 
and thirty-six of the Merchant Shipping Act, 1864, shall be construct¬ 
ed as though reference therein to the Legislature of a British possession 
did not include reference to the Parliament of a Dominion. 

6. Without prejudice to the generality of the foregoing provisions 
of this Act, section four of the Colonial Courts of Admiralty Act, 1890 
(which requires certain laws to be reserved for the signification of His 
Majesty’s pleasure or to contain a suspending clause), and so much of 
section seven of that Act as requires the approval of His Majesty in 
Council to any rules of Court for regulating the practice and procedure 
of a Colonial Court of Admiralty, shall cease to have effect in any 
Dominion as from the commencement ol this Act. 

7. (i) Nothing in this Act shall be deemed to apply to the repeal, 
amendment or alteration of the British North America Acts, 1867 to 
1930, or any order, rule or regulation made thereunder. 

(it) The provisions of section two of this Act shall extend to laws 
made by any of the Provinces ol Canada and to the powers of the 


legislatures of such Provinces. 

(m) The powers conferred by this Act upon the Parliament of 
Canada or upon the legislatures ol the Provinces shall be restricted to 
the enactment of laws in relation to matters within the competence ol 
the Parliament of Canada or of any ol the legislatures of the Provinces 


respectively. 

8. Nothing in this Act shall be deemed to confer any power to 
repeal or alter the Constitution Act of the Commonwealth of 
Australia or the Constitution Act of the Dominion of New Zealand 
otherwise than in accordance with the law existing before the 


commencement of this Act. 

9. (t) Nothing in this Act shall be deemed to authorise the 
Parliament of the Commonwealth of Australia to make laws on any 
matter within the authority ol the Stales ol Australia, not being a 
matter within the authority of the Parliament or Government of the 
Commonwealth of Australia. 

(u) Nothing in the Act shall be deemed to require the concurrence 
of the Parliament op Government of the Commonwealth of Australia 
in any law made by the Parliament of the United Kingdom with 
respect to any matter within the authority ol the Parliament or 

Government of the Commonwealth of Australia, in any case where it 

would have been in accordance with the constitutional practice exist¬ 
ing before the commencement of this Act that the Parliament of the 
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United Kingdom should make that law without such concurrence. 

(iii) In the application of the Act to the Commonwealth of 
Australia the request and consent referred to in section four shall mean, 
the request and consent of the Parliament and Government of the 
Commonwealth. 

10. ( i ) None of the following sections of this act, that is to say, 
sections two, three, four, live and six, shall extend to a Dominion to 
which this section applies as part of the law of that Dominion unless 
that section is adopted by the Parliament of the Dominion and any 
Act of that Parliament adopting any section of this Act may provide 
that the adoption shall have effect either from the commencement 
of this Act or from such later date as is specified in the adopting Act. 

( ii) The Parliament of any such Dominion as aforesaid may at any 
lime revoke the adoption of any section referred to in subsection (1) of 
this section. 

(in) The Dominions to which this section applies arc the 
Commonwealth of Australia, the Dominion of New Zealand and 
Newfoundland. 

11. Notwithstanding anything in the Interpretation Act, 1889, the 
expression “Colony”, shall not, in any Act of the Parliament of the 
United Kingdom passed after the commencement of this Act, include 
a Dominion or any Province or State forming part of a Dominion. 

12. This Act may be cited as the Statute of Westminster, 1931. 

The preamble to the Act recognises that “the Crown is the symbol 

of free association of the members of the British Commonwealth of 
Nations,” and declares that as “they are united by a common allegiance 
to the Crown, it would be in accord with the constitutional position of all 
the Commonwealth in relation to one another that any alteration in 
the law touching the Succession to the Throne or the Royal Style and 
Titles shall hereafter require the assent as well of the Parliaments of 
all the Dominions as of the Parliament of the United Kingdom.” The 
Act removes all restrictions on dominion legislation, imposed by the 
Colonial Laws Validity Act. It declares that no dominion law shall be 
deemed inoperative on the ground of its being repugnant to the law 
of England and empowers the Parliament of a Dominion to repeal or 
amend any law of British Parliament in so far as the same is part of 
the law of the Dominion. It further provides that no law made, after 
the commencement of this Act, by the British Parliament, shall extend 
to any Dominion unless the Dominion has expressly consented to the 
enactment thereof. In short, the Statute of Westminster defines the 
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status of the self-governing Dominions, viz., the Commonwealth of 
Australia, the Dominion of Canada, the Dominion of Newzealand, the 
Union of South Africa, the Irish Free State (now called Eire) and 
Newfoundland, as that of perfect equality with Great Britain inside 
the British Commonwealth of Nations. 1 What a change from the 
Colonial policy of 1 773 to the Dominion Status of 1931! 

Legal Sovereignty of Parliament is Intact. Legally speaking, 
the Statute of Westminster docs not abolish the sovereignty of the 
British Parliament over the Dominions, for no Parliament can enact 
a law to bind its successors. While retaining this Parliamentary 
Sovereignty the Statute specifies the manner in which it is to be 
exercised ; section 4 lays down that ‘no Act of Parliament ol the 
United Kingdom passed after the commencement of this Act shall 
extend, or be deemed to extend, to a Dominion as part ol the law of 
that Dominion, unless it is expressly declared in that Act that that 
Dominion has requested, and consented to the enactment thereof. 

The Position of the King in the Dominions. The position of 
the King in each Dominion, consequently, acquires a new meaning. 
He is now the King of each Dominion, for example, the power of the 
King in Canada is the power of the King of Canada and not that of 
the King of England. The King of Canada, therefore, acts on the 
advice of his Canadian Ministers in all matters relating to the ad¬ 
ministration of Canada. As Keith points out, when the new buildings 
of the Union of South Africa in London were opened by tl>c King in 


1932, he had in waiting not the Home Secretary but a representative 
of South Africa. When the King visited Canada in 1939, he performed 
the Royal functions himself; he appeared in the Canadian Parliament, 
promulgated Bills and received the credentials of the U. S. A. Minister 
to Canada, and held a meeting ol his Canadian Privy Council. All 
this he did in his capacity as the King of Canada and not as the King 
of England. 

External Independence of the Dominions. 1 he Statute of 
Westminster legalises the external sovereignly also of the Dominions, 
a sovereignty which had existed in several respects before 1931. The 
admission of the Dominions to the League of Nations as independent 
members and their election to the Council of the League was an 
important example of their independence. When the Abdication Act 


* Eire has now become a Republic outside the Commonwealth. Ceylon has also 
become a Dominion as defined in this Statute. 
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was passed in December 1936, prior consent of the Dominions had 
been obtained by the British Cabinet because the Act was introdu¬ 
cing a great constitutional change in Monarchy. When the second 
World War between Great Britain and Germany was declared, the con¬ 
stitutional position of the Dominions in international relations was put 
to a great test. The United Kingdom, not the Dominions, declared 
war on Germany at 11 a.m. on September 3, 1939. The Australian 
Commonwealth by her own resolution declared war on Germany on 
September 5. In the Union of South Africa, the Government of 
General Hcrtzog moved a motion for neutrality of the Union of South 
Africa but it was defeated by 80 votes against 67. The Government 
resigned; a new cabinet was formed by General Smuts and South 
Africa declared war on Germany on Seplcmbei 6. The Canadian 
Parliament discussed the question of Canada’s participation in the 
war and approved of the declaration of war against Germany on 
September 9. The Irish Government declared the neutrality of Eire. 
All these decisions were made by each dominion for itself and not 
under any pressure from Great Britain. 

Several Dominions maintain their own ambassadors at foreign 
Courts. They have also carried on independent negotiations with foreign 
states on commercial and allied questions. All constitutionalists now 
maintain that the Dominions have acquired, under the Statute of 
Westminster, the right of secession from the British Common¬ 
wealth ofNations. In the Union of South Africa, at least, there has 
been a move for secession, though it seems inconceivable that a 
Dominion will secede and lose the protection of the Commonwealth 
against any foreign aggression. The Dominion of Canada has abo¬ 
lished appeals to the Privy Council and amended its constitution 
depriving the British Parliament of the power to amend the Canadian 
Constitution. 


Dominion Governor-General. Since the passing of the Statute 
(■1 Westminster, the position of a Dominion Governor-General has, 
naturally, acquired a new prestige. He represents now not the King of 
England but the King of the Dominion concerned. He is appointed 
by the King by letters patent issued under the Royal Sign Manual. 
But in the selection of the Governor-General the King is mainly 
guided by any advice given by his Ministers of the Dominion concern¬ 
ed. 1 he Imperial Conference of 1930 had conceded the right of a 
Dominion to make its own choice of Governor-General; soon after 
that. Sir Isaac Isaacs was appointed Governor-General of the Common- 
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wealth of Australia and Lord Bessborough as Governor-Genera of 
Canada on the advice of the Commonwealth and Canadian Ministers 
respectively. Leave of absence to a Dominion Governor General is now 
given through the Prime Minister of the Dominion and not through a 
Secretary of State. Thus a Dominion Governor-General, as repre¬ 
senting the authority of the King of the Dominion isnow merely a 
constitutional head acting on the advice of the Dominion Cabinet just 
as the King of England acts on the advice of the British Cabinet. 

The Commonwealth 

The Statute of Westminster is a recognition of the sovereignty of the 
Dominions. On applying the three tests* of sovereignty for purpose of 
recognition under international law as defined by & towel, we easily 
infer that the Dominions are sovereign slates n, which the King of 
England, in his capacity as king of each dominion, ,s the head of state. 
The membership in the United Nations gives the dom.n.ons inter¬ 
national recognition as sovereign states. On August 15, 1947, India 
and Pakistan also became dominions, with the option of secession 
from the British Commonwealth of Nations. When India exercised 
this option and became a Republic on January 21, , 19o0, she was 
allowed to continue her membership of the Commonwealth, although 
her allegiance to the British monarchy came to an end 1 he Constitu¬ 
tion of India makes no reference to the British monarchy. I he adjec¬ 
tive ‘British’ was taken away in order to accommodate the republic ol 
India to continue her membership and the term ‘Commonweal* is now 
used to designate the group of states, including those enjoying the 
status defined in the Statute of Westminster and the republics of 
India and Pakistan, the las, two having no allegiance to the British 
monarch but accepting the king only as the symbolic head of the 

.ileahh Prime Ministers’two-week 

^Thc Communique stated: “The meeting, 

capable of representing the gr »« | • |hc Rrmip so organised must In¬ 
substantial observance of interna <>• ‘ j 3) ion ofa defined territory 

independent of foreign or ™ ^t , ^ M r ^ „ f<>n( ;, rinilv w ith the 

wl.icli the Rovrrnmrnl of , e O ,,. St. 

principles of international law. 
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held during the past two weeks have covered many matters of common 
concern including international relations, economic affairs and defence 
The discussions have shown a substantial community of outlook among 
all the Commonwealth Governments in their approach to world 
problems ... The United Kingdom Government outlined the nature of 
us association with other Western European nations under the Brussels 
It eaty, as a regional association within the terms or the United Nations 
Chattel. There was a general agreement that this association of the 
United Kingdom with her neighbour was in accordance with the 
interests of other members of the Commonwealth, the United Nations 
and the protection of World Peace”. The mere fact that the United 

Kingdom and Pakistan along with some other Dominions approve of 

he policy they have pursued by their membership of the SEATO and 
it. Baghdad I act while India isagainst such pacts and has declared 
tu neutrality and non-alignment with power blocs, makes it clear 
that the members of the Commonwealth are sovereign stales. 

As Carrington points out, ‘ The Commonwealth is held together by 
hard practic.il relations”., inside the Commonwealth itself, India, 
r'™ 11 . l,m . Pakistan and Ceylon recognised the Republic 

C m dTdidTT r i ,lia ’ Ncwzcaland * Unio » of South Africa and 
Canada did not accord recognition; this further established the 

in cptn mte in foreign aflairs of the various members of the Com- 

InTe'been' t ,L lat ^ ,,spi * tcs bc <ween members of the Commonwealth 
hair been taken dtrectly to the United Nations (like the Kashmir 

issue. calcs no doubt about the sovereignty of the members of the 

Commonwealth. 1 he Prime Minister of India, Nehru, stated the 

Ii«u‘T S ° ri '' dia ’ S membcr5hi P ° f ,he Ua ^d Nations in 
die ri'du i, l, ' rCma ‘ nlns 1,1 thc Commonwealth India will enjoy 
the right t. \ L ltprcscmcd at Commonwealth Conferences and 

matte s N ,r t0,,S “ hcd and ke P‘ on Commonwealth 

| ' I l '‘ > "‘dia foreign power and no declaration of War 

w thotiu er ' Com "—“h would be binding on her 

1 . 1 ... her express consent. India will continue to enjov Common- 

rigi, s thev hadTti" lb< 1,1:1 "cr of tariff and Indians will enjoy thc 
.> ,! , U ‘ Commonwealth countries before the inaugura¬ 

tion,,! the Republic. - Speaking in the Lok Sabha, on an Opposition 
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motion, on March 17, 1353, that India should relinquish her link with 

the Commonwealth, Nehru said, “I think we have gamed positively 
by being in the Commonwealth, definitely so....I think we have 
somewhat influenced world policies, not only directly in so far as we 
can but to some extent indirectly through the Commonwealth, and I 
think that is to our advantage and to the world's advantage . . . there 
is no obligation on us or on the other party except the obligation of 
an occasional friendly approach and friendly talk 

In 1957, the composition of the Commonwealth, with population 

and area, was the following : 


Territory 

United Kingdom 
Canada 
Australia 
India 

Union of South 
Africa 
Ghana 
Pakistan 
South Rhodesia 
Ncwzcaland 
Malaya 
Ceylon 
Total 


Status 

I ndcpcmlont 

Dominion 

Dominion 

Independent 

Dominion 

Dominion 

Independent 

Dominion 

Dominion 

Dominion 

Dominion 


Area in 

Population in 

1000 so. miles millions 

94 

51 

3845 

15 

3000 

9 

1221 

350 

472 

13 

435 

34 

304 

75 

150 

2 

105 

2 

50 

0 

25 

8 

9701 

571 


The matters in which the members of the Commonwealth cooperate 

ar r h poU,‘ic W al matters. Commonwealth Conferences are held from 
time to time where the Prime Ministers of member coun.ries try to 
chalk out programmes of mutual assistance and deve opment (1 ike the 
Colombo Plan). In international bodies like the UN ll “ 

the Commonwealth try to follow, no. compulsorily, innlar line o 
questions not affecting their own commitments and basic foreign 

^Economic. In international trade and commerce, members 
show special consideration to one another ... the shape of most 


1 India Ativs, March 21, !'• ° 
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favoured-nation treatment. Most of the members belong to the sterl¬ 
ing currency area. The more developed members have agreed to 
help the underdeveloped areas. 

3. Technical assistance. The Conference of Foreign Ministers 
of the Commonwealth which met at Colombo in 1950 set up a consul¬ 
tative committee which met at Sydney and then at London, later in 
the year, and recommended the provision of financial aid and techni¬ 
cal assistance to the countries of the south and south-east Asia. 

4. Miscellaneous. In the cultural and social fields the members 
of the Commonwealth grant scholarships to students coming from 
other members. Exchange of professors, cultural delegations and simi¬ 
lar other cooperative efforts lead to better understanding among the 
peoples of the Commonwealth, paving the way for promoting peace 


in the world. 

The Commonwealth of Nations is, from the constitutional point of 
view, a unique organisation—it is not a federation of sovereign and in¬ 
dependent stales. It is an association of independent stales with freedom 
to opt out and full internal sovereignly and freedom to have, each mem¬ 
ber for itself, its own foreign policy. The discussions at Common¬ 
wealth conferences are mutual exchange of views on matters of com¬ 
mon concern. 'Fhc recommendations, if any, are not binding on mem¬ 
bers. The King is only a connecting link as formal head ; the republics 
of India and Pakistan do not owe allegiance to the British monarch. The 
Commonwealth is the product of continuous growtli of the concept of 
self-government in the British Empire. As the Prime Minister of 
Canada, L. St. Laurent, stated in a broadcast from London on 
January 10, 1951,‘‘The Commonwealth is not a political unit. It is 
not an alliance. It has no common policy. The nations of the Com¬ 
monwealth make their own separate decisions in world affairs and 
none of them is prepared to give up the right”. 

As the members of the Commonwealth are widely dispersed, their 
economic, political and social contacts arc also widespread. The un¬ 
provoked Angio-Frcnch attack on the Suez Canal in October 1956 
almost stretched the Commonwealth link to a breaking point, as 
England ‘overthrew’ her good faith with other members and in doing 
so lost her good-will among nations of the world. The Common¬ 
wealth lias no written constitution and is subject only to conventional 
development which characterised the growth of the British Parliament. 
Ii continues on the principle of mutual adjustments among members, 
with the king as the ceremonial head. Membership of the Common- 
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wealth does not, in any way, comprom.se the ."dependence and 
sovereignty of its component units. The Commonwealth may one day 
inspire the idea of a world commonwealth. 

So we grew together , 

Like to a double cherry , seeming parted , 

But yet a union is partition ; 

Two lovely berries moulded on one stem. 

— Shakespeare. 
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THE DOMINION OF CANADA 


The significance of Confederation is that it provided an 
instrument of government which enabled the French, while 
retaining their distinct national life, to become happy part¬ 
ners with the British and attain a Canadian super-nationa¬ 
lity, embracing a loyalty extending beyond their own group 
to that of the Dominion as a whole. 

-ALEXANDER BRADY 


The Dominion of Canada, member of the British Commonwealth 
of Nations, has an area of about 3.845,000 square miles, and a popu¬ 
lation of 14,009,429 (1951 census) human souls. Of the latter nearly 
3 millions arc of French origin. Canada was the earliest British colony 
formed into a dominion with a federal constitution, in the British 
Empire. Its constitution, therefore, presents many novel features, 
particularly on account of tlie presence of a large Frcncli population 
which predominates in the province of Quebec. 

History or the Constitution 

Upto 1759. The French colonists founded the Colony of Canada 
in 1608. In the beginning it was autocratically governed by the French 
King as a province of France. On the outbreak of the Seven Years’ 
War between the French and the English in Europe, the nationals 
of these two countries began to fight in Canada as well. General Wolfe, 
the commander of the English forces in North America, conquered 
Quebec on September 18. 1759. and Montreal a year later, and thus 
gained Canada to England. The Treaty of Paris, 1763. recognised 
the cession of Canada by France to the King of England, providing 
at the same time that “His Britannic Majesty, on his part, agrees to 
grant the liberty of the Catholic religion to the inhabitants of Canada..” 
The King of England, thereafter, appointed a Governor for Canada, 
who was to be assisted by a council and an assembly. The sub¬ 
sequent influx of British immigrants into this new country compli- 
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rated the political problem. The system of administration satisfied 
neither the French majority nor the British minority. In 1770, the 
efforts of Governor Carleton resulted in the passing, by the British 
Parliament, of “the Quebec Act of 1 774, which removed most of the 
grievances and disabilities of the Roman Catholics.” 1 The War of 
American Independence further changed the whole aspect of Canadian 
politics, because a large number of loyalists from the U S. A. 
entered Canada and settled there. In 1791, the British Parliament 
passed the Constitutional Act (Canada Act), again at the suggestion 
of Carleton (then known as Baron Dorchester and appointed Governor 
for a second time in 1787). This Act divided Canada into Upper 
Canada with a British majority and Lower Canada with a French 
majority. Each province was given a nominated and hereditary 
Council and an elected Assembly. The Governor obtained virtually 
independent control by getting the Crown revenues and military 
grants, without having to wail for supplies on ihcwillofihe legislature. 
In this way, the Canadian executive became independent and ,.res¬ 
ponsive, audit received its instructions from 'the Colonial Oll.cc 
lying thousands of miles away and little acquainted with the real 
situation’. In Lower Canada the British dominated in the Council and 
the French in the Assembly. Hence each house tried to get for itself 
larger powers than the other. "This often created deadlocks between 
the representative Assembly and the irresponsive executive. 1 he 
French versus English controversy assumed unmanageable proportions 
in Lower Canada, and Papineau, the leader of the French, who had 
often been elected Speaker of the Assembly, rose into revolt and appeal 
was made to arms. The rebellion was suppressed and Papincau fo r , 
but the smouldering embers ofdiscontent were not finally extinguished. 
In Upper Canada, too, there was discontent and the British majority 
clamoured for popular control over the administration ” 2 

Durham’s Report. To deal with this complex problem of Canada, 
the British Government suspended the constitution of that colony and 

sent out Lord Durham, armed with full administrative powers. Within 

two years of his appointment (1837-39) Lord Durham studied the 
whole situation closely and submitted to the British Government 
his celebrated report which is rightly considered a great landmark 
in British colonial history. He complained of the disorganised mil.ua, 


1 Sharma, Federal Polity, p. 85. 
1 Ibid. p. 06. 
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the obstruction and perversion of justice on account of racial animosity 
between the British and the French inhabitants, the unrepresentative 
character of the Governor and his too much dependence on the 
Colonial Office, and the irresponsive and irresponsible executive. To 
cure all these evils he suggested that though inexperience might lead 
to a few mistakes here and a few mistakes there, the colony must be 
granted a form of government responsible to the colonists themselves. 
He hoped that then and then alone the English and the French would 
learn to respect each other’s feelings. 

United Canada. Though all the suggestions Lord Durham made 
did not meet with the approval of the British Government, Parliament 
passed an Act uniting the Upper and the Lower Canada, on 23rdjuly, 
1840. The opening words of the Preamble to the Act stated ‘Whereas 
it is necessary that provision be made for the good Government 
of the Provinces of Upper Canada and Lower Cnnada in such manner as 
may secure the rights and liberties and promote the interests of all 
classes of Her Majesty’s subjects within the same. And whereas to 
this end it is expedient that the said Provinces be re-united and form 
one Province for the purposes of Executive Government and Legis¬ 
lation..’ This indicates that the British Government felt convinced, 
at that time, that a re-union of the two provinces was likely to give 
peace to Canada. For two decades the system of government estab¬ 
lished bv this Act continued to work, but the intrinsic differences 
not only in the composition of the population of the two parts of 
Canada but also in their various interests, coupled with the desire 
of the adjoining colonics to strengthen their political bond, opened 
new problems. In these circumstances, “This system failed to satisfy 
the Colonists who began to feel the great necessity of a federal form of 
union between all the Colonies 1 in North America.” 2 

Quebec Resolutions and After. The need of communications 
between the different parts of the vast country and the expansion of 
agriculture to the western parts brought the colonists closer together. 
And in 1860, the movement for union took a vocal shape. The dele¬ 
gates from all the important colonies including Nova Scotia, New 
Brunswick and Prince Edward Island, met at Quebec on 24th October, 
1864, and passed the famous Quebec Resolutions embodying the essentials 
of a federal constitution for a united and bigger Canada. An in- 


1 Only those colonies that were under rule of the British, 

2 Federal Polity, p. 89, 



DOMINION OF CANADA 


257 


fluential delegation of statesmen from the principal colonies crossed 
over to England to discuss their constitutional problem with Her 
Majesty’s Government. After fruitful discussion the British Govern¬ 
ment gave Canada a new constitution embodied in an Act of Parlia¬ 
ment °(The British North America Act, 29 March, 1867, 30 and 31 
Viet. Chap. 3 “Statutes at Large”) establishing a federation in 
Canada. “The Act of 1867 marked a distinct departure in the colonial 
policy of Britain and showed that th« lesson of the American Revolu¬ 
tion had not been lost in the counsels of the British Cabinet. It also 
indicated that even while owing common allegiance to their British 
Sovereign the colonics could evolve a system of government which 
would satisfy their aspirations. It was this lesson of the Canadian 

federation which placed before the other parts of the British Empire 

an example which was soon followed with vantage. 

The Constitution of 1867 


Principles of the Constitution. As already said, the British 
North America Act of 1867 was based generally on the famous Quebec 
Resolutions of 1864. Resolution No. 3 ran: “In framing a constitution 
for the general Government, the Conference, with a view to the 
perpetuation of our connexion with the Mother Country, and the 
promotion of the best interests of the people of these Provinces, desire 
to follow the model of the British Constitution, so far as our circum¬ 
stances permit.” This desire of the Colonists was embodied m the Act 
itself the Preamble to which stated : “Whereas the Provinces of 
Canada, Nova Scotia, and New Brunswick have expressed their desire to 
be federally united into one Dominion under the Crown of the United 
Kingdom of Great Britain and Ireland with a Constitution similar in 
Principle to that of the United Kingdom.” Thus the constitution of Canada, 
based generally on the British model, follows most of the British 
traditions. The chief features of this constitution are the following: 

(1) It establishes a parliamentary executive as opposed to a 
presidential one (as of the U. S. A.) or a collegiate one (as of 

Switzerland). 

(2) The upper house of the federal Parliament is composed of 
senators appointed for life by the Governor-General. The name 
Parliament is borrowed from England and life membership of the 


1 Ibid. p. 90. 
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Senate is an attempt to make some kind of approach to the hereditary 
nature of the House of Lords. 

(3) The powers of the federal government are greater than those 
of the component units which have been named as provinces and not 
states, the former designation showing a kind of subordination to the 
centre. All residuary powers belong to the central government. 

(4) To follow the British constitution as far as possible the Act 
provides for the creation of a Privy Council of Canada, on the lines 
of the British Privy Council. This is a very singular feature of the 
Canadian constitution, not to be seen in the constitution of any other 
British dominion. 

(5) The amendment of the constitution can be, in theory at 
least, made only by the British Parliament. In this respect, too, 
Canadian constitution is different from the other British dominion 
constitutions. 1 

(8) The powers of the Canadian judiciary are also less than those 
of the Australian judiciary, though after the passing of the Statute 
of Westminster the actual practice has become different from the 
theory. 

(7) It has combined parliamentarianism with federalism, the first 
experiment of its kind followed later in Australia, India and Pakistan. 

Canada was the first country within the British Empire to get a 
federal form of government. Hence, British federalism, born only in 
18(37, has some peculiar features of its own. Firstly, it has preferred 
the parliamentary form of government. Secondly, on account of the 
connexion of the British Colonics with the mother country, the British 
Sovereign appears as the (nominal) head of the executive, and the 
legislative power is also vested in the (British) Sovereign and a (domi¬ 
nion) parliament. These features of British federalism distinguish it 
from American or Continental federalism. Since the passing of the 
Statute of Westminster, the King’s title has undergone a change. 

The working ol the- federal constitution (1867) of Canada has given 
the French population of Lower Canada (commonly called the Pro¬ 
vince of Quebec) a chance to govern itself. But the lapse of nearly 
three quarters of a century has obliterated much of the racial differences 


1 Early in 1950 the Canadian Parliament, taking advantage of the provisions of 
the Statute of Westminster. resolved to abolish Parliament’s authority to amend the 


Canadian Constitution and the British Parliament has passed the necessary legis¬ 
lation to that effect. 
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between the Canadians of a French and British origin, so much so 
that the people of Lower Canada no longer call themselves French 
but simply Canadians or French speakers. “So far as they belong to 
France, it is to a France of the eighteenth, not of the twentieth century. 
Since the Revolution of 1789, and still more since the establishment 
of the present Republic in France they have been but slightly affected 
by French political institutions or ideas, for though educated men 
read French books, the anti-clerical attitude of the Republicans who 
have governed France during the last forty years has been repellent. 1 
It is true that the two races in Canada have not blended, nor are 
they likely to blend, yet the old animosities of the pre-1840 days 
have generally disappeared and this is mainly due to the constitution 
of 1867 which has given them an opportunity to live apart and yet 
as equal partners in the common Dominion Government. 

The Federal Government 

Its Powers. As said above, the federal government has larger 
powers than the governments of the provinces. Few federations give 
to the central authority the extensive powers enjoyed by the Domi¬ 
nion Government in Canada. 2 According to Art. 91 of the consti¬ 
tution, the exclusive legislative power of the federal government 

extends to the following subjects : 

(1) The public debt and property. 

(2) The regulation of trade and commerce. 

(3) The raising of money by any mode or system of taxation. 

(4) The borrowing of money on the public credit. 

(5) Postal service. 

(6) The census and statistics 

(7) Militia, Military and naval service, and defence. 

(8) The fixing of and providing for the salaries and allowances of 

civil and other officers of the Government of Canada. 

(9) Beacons, buoys, lighthouses, and Sable Island. 

(10) Navigation and shipping* 

(11) Quarantine and the establishment and maintenance of marine 
hospitals. 


■ Bryce, Modern Demoeraeier. vol. I, P- 521. RcP-rcnce is Cu the Third Re 

j|i C# 

* Dawson, Constitutional Issues in Canada, 1909-1931, p. 431. 
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(12) Sea coast and inland fisheries. 

(13) Ferries between a Province and any British or foreign country 
or between two Provinces. 

(14) Currency and coinage. 

(15) Banking, incorporation of banks, and the issue of paper 
money. 

(16) Savings banks. 

(17) Weights and measures. 

(18) Bills of exchange and promissory notes. 

(19) Interest. ; 

(20) Legal tender. 

(21) Bankruptcy and insolvency. 

(22) Patents of invention and discovery. 

(23) Copyrights. 

(24) Indians, and lands reserved for Indians. 

(25) Naturalisation and aliens. 

(26) Marriage and divorce. 

(27) The criminal law, except the constitution of courts of criminal 
jurisdiction, but including the procedure in criminal matters. 

(28) The establishment, maintenance, and management of peni¬ 
tentiaries. 

(29) Such classes of subjects as arc expressly excepted in the 
enumeration of the classes of subjects by this Act assigned exclusively 
to the Legislatures of the Provinces. 

And any other matter coming within any of the classes of subjects 
enumerated in this section shall not be deemed to come within the 
class of matters of a local or private nature comprised in the enumera¬ 
tion of the classes of subjects by this Act assigned exclusively to the 
legislatures of the Provinces. 1 

Federal control over Provinces. The Federal Government 
exercises still another kind of control over the provincial govern¬ 
ments through the agency of the Governor-General in Council in that 
he appoints and also removes the heads of provincial governments, 
called Lieutenant-Governors, and can disallow any legislation passed 
by a provincial legislature. So far only two Lieutenant-Governors 
have been removed by the Governor-General in Council. “The power 
of disallowance on the other hand, was freely used during the first 
thirty years of the federation, and it constituted at that time a serious 


1 Art. 19 of the British North America Act ; 1867. 
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menace to provincial legislative autonomy”. 1 And though, in theory, 
this power of disallowance still remains “legally unimpaired” it has 
not been frequently used after the close of the last century. Recently 
the Dominion Government has begun to exercise a new form of con¬ 
trol over the provincial governments—a control not contemplated by 
the Act. This is the system of grants-in-aid which enables the Domi¬ 
nion Government to control the sphere of action of provincial govern¬ 
ments by giving them grants for specific purposes, which enable these 
governments to initiate new works in their sphere. 

The legislative power is vested in the King and a Parliament. 

The Federal Legislature. The Federal (Dominion) Legislature 
of Canada is a bicameral legislature and is generally based upon the 
British model. It is called the Parliament of Canada and consists of a 
House of Commons (the LowerChamber) and a Senate (the Upper 
Chamber). Its legislative powers have already been mentioned 

above. 

Principles of representation in the Lower House. Accord¬ 
ing to the Representation Act, 1947, the strength of the Canadian 
House of Commons was fixed at 255 members distributed thus Ontario 
83, Quebec 73, Saskatchewan 20, Manitoba 1G, Alberta 17, British 
Columbia 18, Nova Scotia 13, New Brunswick 10, Prince Edward 
Island 4 and Yukon 1. In 1949, Newfoundland also jotned the federa¬ 
tion and was given 6 seats in the House of Commons, whose strength 
was thus increased to 261. The original membership (under Art. 37 
of the Act) was fixed at 181, but Art. 51 provided for the 
readjustment of representation by the Parliament of Canada, 
after every decennial census subject to these rules : Quebec shall 
have the fixed number of 65. Each of the other provinces shall have 
a number which will bear the same proportion to the population of 
the province as the number 65 bears to the population of Quebec, 

every fraction above one half being counted as one. In any such re¬ 
adjustment the existing representation of a province would not be 
reduced unless the proportionate population of the province at the 
preceding census had during the following census diminished by five 

or more than five per cent. But in no case the representation of 
Quebec was ever to be less than 65. At present the total representa¬ 
tion of tire whole Dominion in the Commons would be determined by 
dividing the total population of Canada by the quotient obtained by 


1 Dawson, Constitutional Issues in Canada, p. 432. 
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dividing the population of Quebec by the number seventy-three. The 
following formula makes it still more clear: 

P opulation of Canada 
Strength of the House of Commons= Pop ulati on of Q uebec 

73 

Calculating thus the representation in the Canadian House of 
Commons at present comes to one member for 45,600 persons approxi¬ 
mately, elected through single-member constituency. At every 
decennial census, due to increase in population, and also due to the 
other provinces joining the federation 1 there has been an increase in 
the membership of the House whose present strength is 263. Twenty 
members form a quorum for sitting of the House. The House elects 
its own Speaker who presides over its sitting. The normal life of the 
House is five years but it may be dissolved earlier provided the Gover¬ 
nor-General permits the Prime Minister to make a fresh appeal to 
the country. The rules of its procedure are made by the House; the 
form of debate is like that at Westminster. There are about a dozen 
standing committees which have specialized on various types of bills. 
All questions in the House arc decided by a bare majority vote and 
when the voices (excluding that of the Speaker) arc equal but not 
otherwise, the Speaker has a vote. Though the Speaker retains active 
membership of the political party he belongs to, he presides with 
considerable impartiality. Under an alternating arrangement made 
to satisfy the two racial groups (the French and the British) every new 
House has a new speaker and a deputy speaker, each belonging to a. 
different language group. When the speaker is an English-speaking 
person the deputy speaker is a French-speaking person. This alter¬ 
nates with each new House. There is universal adult suffrage for 
election to the House which thus represents the general will of the 
people. The Dominion Act of 1920 has given every adult male and 
female a vote provided he or she is a British subject and has been 
resident of Canada for a year and of the constituency concerned for 
two months. And “persons personally naturalised are also eligible, 
but there arc certain limitations as to wives and children of such 


1 In 18G7, there were only four provinces, viz. Ontario, Quebec, Nova Scotia 
and New Brunswick in the federation. British Columbia joined it in 1871; Prince 
Edward Island in 1878, Manitoba in 1810, and Alberta and Saskatchewan in 1905, 
under Article 116 of the Act which provided for admission of new members. On 
March 31, 1949, the island of Newfoundland joined the federation as the tenth 
province. 
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persons, and alien women married to British subjects, and as to persons 
who are specially disqualified in any province, as are North Amrncan 
Indians in some provinces, and Indians, Japanese and Chinese natur- 

alised subjects in British Columbia. 

Composition of the Senate. The Senate, or the upper house, 
consists of at present. 102 members distributed thus > Ontario .4, 
Quebec 24, the Maritime Provinces 24 (Nova Scotia 10, New Bruns¬ 
wick 10 and Prince Edward Island 4), and the fourth group of four 
provinces 24 (six each province) and Newfoundland (that joined he 
federation on 31st March 1949) 6. The Canad.ansdesired to follow the 
British model but as hereditary membership (like that m the English 
House of Lords) could not be arranged, Senators are appointed for life 
by the Governor-General on the recommendation of the Cabinet. 
Therefore, vacancies that occur in the Senate are naturally given by 
the Cabinet to the old persons who have served the po'tfeal par V to 
which the Cabinet belongs. For tins reason, the Senate « 
derided as the bribery fund in the possession of the Cabinet. Ann her 
undemocratic feature of the Canadian Senate is the high qualification 

for its membership. . 

Qualifications of Senators. Art. 23 lays down the qualifications 

for a Senator. He should be of the full age of th.rty years. He should 

be either a natural born subject of the British Sovereign or a naturah ed 

citizen under law of British Parliament or of any of the Canadian 

legislatures. He must possess freehold and unencumbered property of 

the value of four thousand dollars. He must be a resident of the 

province for which he is appointed. In the case of Quebec he must be 

a resident of the electoral district for which he is appointed. 

Nominees of the Governor-General. In case of a vacancy by 

death, resignation or otherwise of a Senator, die Governor-General 

proceeds to appoint his successor. The Governor-General has also the 

right to be exercised in the name of. he King, to nominate four to eight 

additional Senators to the Senate to solve a deadlock between the two 

chambers. A Senator loses his sea. ifhe is absent from two consecutive 

r . c , ;r I,,. , ikes an oath of allegiance to a ioreign 
sessions of the Senate, it lie laKc* . r , . , , , , 

power, ifhe is convicted of treason or felony, if he „ declared bank¬ 
rupt, or if he ceases to In,Id the necessary property qualification. 

The Governor-General appoints a Senator to be the Speaker ol the 
Senate and may remove him and appoint another. At least fifteen 


1 The It gal maximum limit is 110. 
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Senators form a quorum. The speaker always has a vote, but in case 
of equality of votes the decision is considered to be in the negative. 
The Senate is largely a revising chamber and has undoubtedly failed 
to be the sheet-anchor of provincial interests. 

Organisation and working of the Senate. The rules of legisla¬ 
tive procedure in the Canadian Parliament closely follow those in the 
parent body, viz., the British Parliament. It is, in both countries, the 
lower house which is the real political battle-field where the fate of the 
ministry is decided. “The House of Commons is the busiest painter of 
constitutional issues in Canada, and it is a rare session that docs not 
leave behind some addition to the Gallery of Political Science. A new 
sketch of the Governor-Generalship, a retouching of an old view of 
Civil Service reform, a futuristic attempt to give effect to the members’ 
conception of the foreign relations of the Empire—the walls are fast 
being filled with such efforts.” 1 The House of Commons and the 
Senate enjoy equal legislative powers but money bills must originate 
in the House. In case of a deadlock between the two, the Governor- 
General may add to the Senate four or eight members, one or two 
from each province or group of provinces. When a legislative measure 
has passed thiough both chambers it must receive the Governor- 
General’s assent before being placed on the statute book. In practice, 
this assent is never refused. And the Canadian Parliament has now 
full powers of legislating for the needs of that great dominion, inclu¬ 
ding the power to amend the constitution. 

The Federal Executive 

King as the executive. Art. 9 of the British .North America Act 
states: “The Executive Government and Authority of and over 
Canada is hereby declared to continue and be vested in the Queen.** 
When this Act was passed it was the English Crown that was meant to 
cxcrcise.the executive power, but as the international (or inter-imperial) 
status of Canada underwent a change, what is now meant is not the 
Imperial Crown, but the Canadian Crown. In fact, as in this executive 
branch of the Canadian Government so in all other branches, the 
written articles do not constitute, “a guide to the constitutional practice 
of the present day.” Like England, Canada has a large number of 
constitutional conventions and without a study of these, the actual 


1 Constitutional Issues in Canada , p. 239. 
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administrative machinery cannot be understood. 

Privy Council of Canada. Art. 11 of the Act lays down: “There 
shall be a Council to aid and advise in the Government of Canada to be 
styled the Queen’s Privy Council for Canada- and the Persons who are 
to be Members of that Council, shall be from Time to T.me chosen 
and summoned by the Governor-General and sworn in as Privy 
Councillors, and Members thereof may be from Time to T.me removed 
by the Governor-General.” In no other respect does the Canadian 
constitution follow the British model so much as in the institution of a 
Canadian Privy Council. But the Canadian Privy Council does not 

perform judicial functions. . 

Cabinet is the real executive. And again the actual practice in 

Canada is that the Governor-General appointed by Letters Patent and 
with Royal Instructions really occupies the pos.l.on of a constitutional 
executive head. There is an Executive Council, the Dominion Cabinet, 
consisting of ministers of the (Canadian) Crown with a Prime Minister 
at its head. The Cabinet is composed of leaders of the majority party 
in the House of Commons. In selecting his colleagues, the Prime 
Minister, who is appointed by the Governor-General in the same way 
as the British Sovereign appoints the Prime Minister m England, 
always makes his selection in such a way that every important province 
is represented in the Cabinel. Though strict adherence to this principle 
sometimes results in keeping out the best persons, t le e era c arac er 
of the Cabinet constitutes a guarantee for keeping a majority of l re 
House behind it. The Cabinet is responsible to the House and must 
resign if the House passes a no-confidence motion or fails to support its 
policy. But if he likes the Prime Minister may request the Governor- 
General to dissolve the House and hold a general election in order to 
ascertain the will of the Canadian people. Formerly such requests for 

dissolution were sometimes refused, e. g., in x f. n . , * , . 

Governor-General also declined to abide by the Prime Minister s advice 
in exercising prerogative of pardon in 1875. But things have now 

changed with the lapse of time. The progress in the relations between 
the Governor-General and the Cabinet has been almost continuous. 
“The Governor-General like the King in Britain, has always been 
the central figure in Government of Canada. His history, like 
of his illustrious prototype, has been a study, unsensal.onal, rather, 
reluctant progress from virtual dictatorship to virtual importance. 


1 Constitutional lanes in Canada, |>1>- Oj-OO. 
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And this change has affected not the letter of the constitution which 
remains in theory almost the same as it was in 1867, but only the 
constitutional practice. “The specific grants of the Governor’s autho¬ 
rity and those powers which were his through usage were either 
formally altered, ( e . g., by changes in the Commission and instructions 
in 1878 amended in 1931 and 1935) or, more commonly, quietly 
abandoned. Precedents fell rapidly away on the one side and multiplied 
on the other. The driving force behind the movement was the insis¬ 
tence by the Canadian people on a greater measure of self-government. 
This attacked the position of the Governor-General from two direc¬ 
tions: the desire for a more democratic control of the Government 
necessarily weakened his position as its only irresponsible element, 
while at the same time the growth of the national autonomy narrowed 
his functions as an Imperial offi ccr.” 1 And thus the real executive power 
in Canada has now passed into the hands of a responsible Cabinet 
which guides the legislature, governs the country and otherwise 
occupies the same position in Canada as the British Cabinet does in 
Britain. The Canadian cabinet works on the same principles as the 
British Cabinet—secret meetings, collective responsibility to the 
Commons, and preparation of budget. Even the appointment of the 
Governor-General is made by His Majesty in consultation with the 
Canadian Cabinet with which he is to associate himself as a consti¬ 
tutional head. He has, in this manner, ceased to be an officer of the 
British Government. 

Composition of the Cabinet. The Cabinet is thus the real 
governing body in the dominion. It consists of 20 ministers at present. 
These arc: Prime Minister and President of the Executive Council; 
Minister of Mines and Resources; Solicitor General; Minister of 
Veteran’s Affairs; Secretary of State for External Affairs; Minister of 
Justice and Attorney General; Minister of Public Works; Minister of 
Finance; Postmaster-General; Minister of Trade and Commerce; 
Secretary of State ; Minister of National Defence; Minister of National 
Health and Welfare; Minister of Pensions; Minister of National 
Revenue; Minister of Fisheries; Minister of Labour; Minister of 
Transport; Minister of Agriculture; Minister without portfolio. The 
Prime Minister gets a salary of 15,000 dollars a year, other Ministers 
with portfolio get 10,000 dollars a year. 

There are also some under-secretaries. The Cabinet stands as a solid 


1 Ibid. p. 66. 
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body and is jointly responsible to the House^ though 

not absolved from their individual responsibly. The Cab,net works 

Elis*, asrxa 

«=& rs fflSS£P3«i 

the deputy head of the dep dr ^ ministry cannot casi |y exercise 
from defects, particular!) bec rftrnn at P nrp Prior to 1919 

the right of dismissal for inemceney following a 

^^ W ^w C Ieeuri,y in service has been guaranteed by 

the appointment of the Commission. 

The Canadian Judiciary 

, * . . r Rritis h North America the judiciary was not 

In the early day of Br.lts ^ Uve mach | nery i, should have 

the independent branch “ f i„ politics and were strong allies 

been; “the judges took an a P „ They took part in the 

of the governing clique in cm had its obvious defects 

executive as well as the lcgisla ut^ governnl ent contained 

and the subsequent demand f iadiciarv after the British model, 
also a demand for an independent" of , he 

Even Lord Durham, inhis » animosi(ies of the French and the 

miscarriage of justice duetora of juslice is entirely obstruc- 

English settlers. He stated J mica , case is not to be 

ted by the same cause; a J “. St .', , )Cnch is . in the opinion of both races 
relied upon; even the judical encli and English, from neither 

divided into two hostile section f ^ ^ ^ hoJtile party ”.s Since 

of whom justice is expected .y cn(ircl change d. Both custom and 
Lord Durham wrote, things ha ^ ,;. vc and devc lop the tradition 

statute have successfully w° rkc P „ d . lhis rcspC ct too British 
of judicial freedom and “ a „ adian history . 

tradition, have very largely n l , thcrc arc four grades of 

Four Grades of Courts. i 


. . / r thf Driti\h Dominion* , p. 

1 Keith, The Constitutional Law oft/ Cana da. 

• Lord Durham in hi* Report on the Affair* 
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courts in Canada. At the apex of the ladder is the Supreme Court of 
Canada, established under a parliamentary statute, whose nine 
judges are appointed by the Governor-General, and who hold office 
during good behaviour. They can be removed only on address from 
both houses of the legislature. The Supreme Court exercises the power 
of judicial review. There is another Dominion Court, namelv the 
Exchequer Court, which is also under the central government. Then 
there arc in the provinces the provincial Superior Courts and under them 
the Country and District Courts, all of which are under the authority of 
the Dominion for purposes of appointment, removal and salary, all 
other matters falling within the competence of the respective provincial 
governments. Lastly, there is the fourth and the lowest step in the 
ladder, the minor provincial courts which are entirely under provincial 
control. The Supreme Court of Canada is the highest appellate court 
for the Dominion to which appeals may be preferred from the decisions 
of the provincial Superior Courts. The number of appeals from the 
decisions of the Superior Courts or the Supreme Court to the Judicial 
Committee was being restricted with the awakening of national pride 
in Canada. And now the system of appeals to the Privy Council has 
been abolished since 1950. When such appeals were heard in the Privy 
Council a Canadian judge always sat on the bench. 

Provincial Governments 


The Dominion of Canada is composed of ten provinces and Yukon 
and the North-West Territories as given below: 


Provinces 

Total land and 
water area in 

Sq miles 

Population 

in 

I 1951 

Prince Edward Island 

Nova Scotia 

New Brunswick 

Quebec 

Ontario 

Manitoba 

British Columbia 

Alberta 

Saskatchewan 

Newfoundland 

Yukon 

North-West Territories (under federal 
control) 

* • • 

2,184 

21 ,or.o 

27.985 

594,800 

412.582 

240,512 

366,255 

255.285 

251,700 

42,734 

207,076 

1,304.903 i 

98,429 

642,584 

515,697 

4,055,681 

4,614,417 

776,541 

1,165,210 

932,501 

831,728 

361,416 

9,026 

16,004 

TOTAL 

• • 

3.733,144 

14,009.429 
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Their Powers. The British North America Act 1867 contains 
specific provisions regarding the form of the provinc.ai const.tu.mns m 
general as well as the special powers of the various provinces. Accor¬ 
ding to section 92 of the Act, the provincial leg.siatures have exduswe 
legislative powers in relation to all matters com.ng within the follow 

this Act, of the constitution of the Prov.nce, except as regards 

office of the Lieutenant-Governor. .a nUinir of a 

I (2) Direct taxation within the Province in order to the raising of 

revenue for provincial purposes. f,u Anr nwinrr 

(31 The borrowing of money on the sole cred.t of the prov.nce 

4 The establishment and tenure of provincial offices and the 

b ' l0ng ' nS ,0 

~r 

asylums, and charities, ekm>y / 

Province, other than marine hospital. 

(8) Municipal institutions in the Provmee ordcr to 

(9) Shop saloon, '^"’^^ocal, or municipal purposes, 

the ratstngofa revenue for P™ 1 olhcr , han such as are of.he 

(10) Local works and undcrtaK k 

following classes: railways, canals, telegraphs, and 

(a) Lines of steam or other sh ip s,ra.hsr.y any 

other works and undertaking ® bcyond thc limits of the 

other or others of thc Provinces, or cxicn h y 

Province; , „ the Province and any British or 

(b) Lines of steamships between me 

foreign country; , n v situate within the Province, are 

(e) Such works as, though ^ parliamcnt of Canada to 

before or after the.r execut.on d £ for (hc advantage of , W o or 

be for thc general advantage oi 

(11) The incorporation ofcompan.es with provincial objects. 

(12) The solemnisation of marriage m the Prov.nce. 

K ^^^ntP^n^^vince, including the 
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constitution, maintenance, and organisation of provincial courts, both 
of civil and of criminal jurisdiction, and including procedure in civil 
matters in those courts. . 

(15) The imposition of punishment by fine, penalty, or imprison¬ 
ment for enforcing any law of the Province made in relation to any 
matter coming Within any of the classes of subjects enumerated in this 
section. 

(16) Generally all matters of a merely local or private nature in the 
Province. 

Besides exercising the above exclusive legislative powers, a provincial 
legislature can make laws in relation to education within the province 
subject to certain conditions which restrict the authority of the provin¬ 
cial government. Again, the Dominion Parliament may make uniform 
law relative to property and civil rights in Ontario, Nova Scotia, and 
New Brunswick. A provincial legislature may make laws relative to 
agriculture and immigration into the province. There is thus a very 
large field for concurrent legislation. 

Provincial Legislatures. Each Province has its own legislature 
consisting of the Lieutenant-Governor and of one or two houses. 1 The 
Act makes full provisions regarding the constitution and powers of 
these legislatures. 

A provincial legislation may, however, be refused assent by the 
Governor-General, in which case it ceases to have any force. This veto 
on provincial legislation by the Dominion Government gives the 
provinces a distinctly subordinate status within the federation. 

Provincial Heads. The head of the provincial government is a 
Lieutenant-Governor appointed not by the British Sovereign but by 
the Dominion Governor-General, practically on the advice of his 
Cabinet. A Lieutenant-Governor may also be removed from office by 
the Govern r General. This further delimits the status of the Provin¬ 
ces. The Provincial Lieutenant-Governor is merely a constitutional 
head < f the provincial government; the real executive power lies in the 
hands of the provincial cabinet which is responsible to the provincial 
legislature. 

In each province there are the Superior and County or District 
Courts which arc partly under Dominion Government, e. g ., with 
regard to appointment, removal and emoluments of the judges. Then 


1 Except Quebec which has a bicameral legislature (an Assembly and a Council) 
every other province has a unicameral legislature called Assembly. 
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there are the minor provincial courts which are exclusively under the 

authority of the provincial governments. 

To sum up, the provincial governments in Canada occupy a more 

restricted status than is warranted by the federal character of the 
Dominion. The Central Government, besides possessing large legis¬ 
lative powers, also enjoys all residuary powers. It can veto (subject 
to statutory restrictions) provincial legislation. It appoints and 
can remove from office provincial Lieutenant-Governors, though 
so far only two cases of such removal have happened. It also exercises 

some control over the higher grade of provincial judiciary. The allot¬ 
ment of sources of revenue leaves little scope for provincial govern¬ 
ments which occasionally receive doles from the Central Government. 
And lastly, the judgments of the Supreme Court (which possesses the 
power of judicial review) have also restricted the powers of the pro- 
vinccs. 

Amendment of the Constitution 

As already said, the federal constitution of Canada is the result, 
to a very great extent, of differences in the interests of the several 
provinces. The major conflict between the French and the English 
settlers brought about this compact between the four provinces, 
though the other provinces joined the federation without the strict 
application of a compact theory. Naturally, therefore, the British 
North America Act, 1867, did not empower the Parliament nor 
the several provincial legislatures to make constitutional changes, 
lest the interests of any provinces be a (Tec led thereby. Hence the 
Act provided that all constitutional amendments would be made 
only by the British Parliament. Even the admission of new provinces 
into the federation was made on addresses from the Canadian Parlia¬ 
ment by an Act of the Imperial Parliament. Though the Imperial 
Parliament, in doing so, respected the views of the Canadians ex¬ 
pressed not only through the Dominion Parliament but also 
through the various provincial legislatures, yet in theory the right 
of amending the Canadian constitution had not till 1949 been 
conceded to that Dominion. Even the Statute of Westminster while 
otherwise extending the legislative powers of the Dominion Parlia¬ 
ments, by removing some of the restrictions, had made a special 
reservation in case of Canada. Section 7 of the Statute runs: 

7, (1) Nothing in this Act shall be deemed to apply to the repeal , amend- 



272 


MODERN GOVERNMENTS 


ment or alteration of the British North America Acts, 1867 to 1930 , or any 
order, rule or regulation made thereunder. 

Thus, while the Statute confers upon the Canadian Parliament 
the power to legislate even against any Imperial Act, in so far as that 
Act relates to the Dominion, an exception has been made in the case 
of the various British North America Acts passed between the years 
1867 and 1930, laying down or amending the constitution of that 
Dominion. And, as Prof. Keith remarks, “to make assurance doubly 
sure” the same section of the Statute further says: 

(2) The Provisions of section two x of this Act shall extend to laws made by 
any of the Provinces of Canada and to the powers of the legislatures of such 
provinces. 

It is curious to note here that though the British North America 
Act, 1867, gave larger powers including residuary powers to the 
Dominion Parliament of Canada than to the provincial legislatures, 
and though it made the Dominion government comparatively 
more powerful, yet the Statute of Westminster treated the provinces 
in a different way and extended the powers of their legislatures 
within their territories. This was obviously done to satisfy the 
people of the province of Quebec. Since the beginning of 1950, the 
Canadian Parliament has acquired the power to amend the constitu¬ 
tion which cannot now be amended by the British Parliament. 

The provincial legislatures of Canada have now power to make 
changes in their respective provincial constitutions except that they 
cannot touch the position and powers of the Lieutenant-Governor. 

Political Parties 

$ 

As in Britain so also in Canada Political parties are quite unknown 
to the written constitution, and their organisation and functions 
arc almost entirely extra-legal. The necessity of controlling 
any party activities by law, which has become so important 
in the United States, has not yet been felt in Canada, chiefly 
because party abuses, while frequent, have rarely been grossly 
oppressive and corrupt. Vet these uncontrolled, irresponsible, semi¬ 
secret bodies are in many respects the real government of Canada. 
“The organisation and leaders of the majority party are the driving 
power in and behind the Government; they are the pistons, sparkplug, 


1 For Section 2 of the Statute of Westminster. See ante p. 271, 
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carburettor, and what not, well concealed under an ornamental hood, 
which drive the car, and the exact functioning of which can be adequ¬ 
ately understood onlv by those expert mechanics who devote a life 
time to such work” 1 . In these words, Prof. Dawson describes the im¬ 
portance of political parties in the Canadian system. 

True to their spirit, the Canadian statesmen adopted, in the very 
early days of the federation, the party system of the mother country 
and named their own parties as Conservatives and Liberals. The 
Canadians had to work a parliamentary system of government which 
necessitated the formation of political parties with definite pro¬ 
grammes. In Canada, however, the main items in the party pro¬ 
grammes have been included by “a sheer chance of the cards. Thus 
the Conservatives became protectionists and the Liberals opposed a 
protectionist system. Chance has again and again entered into 
Canadian politics to divide the two parties. One important factor 
concerning party government in Canada is the long continuance of 
the same party in office and in power. But when once the party in 
power has been ousted, the other has stepped in and remained ... power 

for a long time. ' , ...... 

It is only during the last twenty years that political parties have 

acquired a very great prominence, due partly to the advent of the 

Labour Party and partly to the organisation of the Farmers into a 

political body with definite objects. 

Farmers’ Party. We may brieflydcscr.be here the a.msof the 

various political parties in Canada. The Farmers’ Plalf.rm (1910) 
included these items: permanent peace in the world ; oppos.tton to 
Imperial control, and insistence on equal partncrsh.p m the Common¬ 
wealth; development of natural resources, particularly agriculture; 
reduction of tariff all round; increase in national revenues by imposing 
a direct tax on unimproved land values, a graduated personal ...come 
tax, a graduated inheritance tax on large estates and levying and 
collecting of business Profits Tax on actual cash ...vested; relief of the 
unemployed through federal, provincial and mumc.pal machineries; 

extension of agricultural co-operative agencies; a greater measure of 

democracy in government by repeal of War- tme cctions c , 
discontinuance of confirmed of titles, reform of the Senate, abolition 
of patronage, publication of election expenses, freedom of the press, 
proportional representation, introduction of referendum, initiative 

1 Constitutional Issues in Canada, |>. 357. 
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and recall, and eligibility of women for election to Parliament. Some 
of these beneficial measures have already been introduced, yet the 
Farmers’ Party has much to fight for in the future. 

Labour Party. The Labour Party, loyal to its name in Canada as 
in other parts of the world, places ‘Human Needs’ above ‘Property 
Rights’. It advocates nationalisation of natural resources; public 
ownership of public utilities and large-scale industries, nationalisation 
of banking system; establishment of a high standard of living with 
provision for social insurance, provision of work for the unemployed 
or grant of maintenance to them; provision for returned soldiers, equal 
rights of citizenship for all irrespective of sex, class, origin or religion, 
restoration of civil liberties including freedom of speech, of the press, 
of assembly or of association; repeal of the Immigration Act, and right 
of Labour to organise itself; removal of taxes from necessaries of life; 
taxation of land values, exemption of small income from taxation; 
proportional representation; abolition of the Senate; opposition to all 

forms of militarism; national disarmament, and development of a 
Democratic League of Peoples. 

Conservatives and Liberals. The programmes of the Conser¬ 
vatives and Liberals are rather halting. Though they have much in 
common, their differences relate to tariffs, policy towards labour, and 
other minor points. “The cold truth is that a certain bewildering 
incoherence persists in tin* ideas and policies of both otir historic 
parties. The Liberals favour a robust political nationalism and profess 
a disposition to reject the economic nationalism embodied in the 
protectionist creed. The Conservatives on their part pour scorn upon 
political nationalism but are jealous devotees of the economic brand 
of nationalism.” 1 Bin when closely examined these two kinds of 
nationalism, economic and political, are merely twin-sisters with little 
difference. So that the only real difference between the ideals of the 
Liberals and Conservatives is that of free trade versus protection. 
Both of them advocate higher status for Canada in international 
matters. 

The leaders of the political parties maintain sufficient control over 
ihe party machinery and try to work it according to the well-established 
parliamentary practice. 


1 Stevenson in Qiieen's Quarterly, Spring, 1929. p. 361. 
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THE COMMONWEALTH OF AUSTRALIA 

The opening words of the preamble proclaim that the 
constitution of the Commonwealth of Australia is founded 
on the will of the people, it is clothed with the form of law 
by an Act of the Imperial Parliament of Great Britain and 
Ireland. 

—quick and carran 


History of the Constitution 

Extent and Population. Australia is an entirely colonised island 
continent. It is the smallest of all the continents, having an area of 
2,974.581 square miles and a population estimated at 8,962,281, on 
March 31, 1954. It tliUVrs from other continents in several respects 
also. It has almost exclusively British population, the percentage of 
British colonists being as high as 98. It has avast plain which is neither 
fertile nor otherwise rich in natural resources. 

Discovery of the Continent and Formation of Colonies. It 
was discovered by Captain Cook, and the first colonisation began in 
1788 when the colony of New South Wales was established. The few 
colonists started agriculture along the fertile strip ofc.oastland but the 
prospect of gold and silver mines, later on, attracted a large number 
of immigrants from Britain. Entry into the interior began later, but 
for a long time all the settlements continued under one central 
administration at Sydney. The subsequent increase in the population 
necessitated tlie separation of Tasmania (then called Van Diemen’s 
Land) in 1825. Afterwards, Victoria also separated from New South 
Wales in 1850. When in 1848 the proposal of the separation of Victoria 
received the assent of die Colonial Secretary, Earl Grey, he spoke some 
prophetic words relating to the future of Australia. He said: “It is 
necessary that while providing for local management for local interests 
we should not omit to provide for the central management of all 
interests not local.... there are questions which, though local in 
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Australia collectively, are not merely local in relation to one colony, 
though each may have part in a common interest.” And lor the 
handling of such matters he expressed the necessity or a central ad- 
ministration in Australia. 

Australian institutions borrowed from England. I he early 
colonists belonged to ‘the middle and upper sections of the work¬ 
ing class’ and by sheer dint of their enterprise they developed 
the resources of the country. Though they were not men already versed 
in the actual administration of parliamentary government, they d,d 
certainly have the British tradition with them. When the Mother 
Country gave the Australian colonies representative self-governing 
institutions, the colonists adapted them to the new conditions in their 
new homes with slight changes from the English model Thus New 
South Wales, Victoria, South Australia, and Tasmania became self- 
governing colonies in 1855-56, Queensland in 1859-60 on separation 
from New South Wales, and, lastly, Western Australia m 1890. The 
Parliamentary Acts embodied all the important features of the cons¬ 
titutions which the Councils of the various colon,es had prepared fo, 

the purpose, and in this way the colonists had to work the models of 

the ^°ara n cT« a r of' Australian democracy Viscount Bryce has 

t • i i j i ,| rharactcr oi Australian dcinociuc^ 

admirably described the cnaiauti . , 

in these words: “There is no such thing as a Typ.cal Betnocracy, 

for in every country physical conditions and inherited msti.u 

lions so clfcct the political development of a nation as to give 

. . ^harTCicr But if any country and its govern- 

government a distinctive charac which a self-governing 

ment were to be selected as snowing j 

people pursue free from all external influences and little trammelled 
P P n descending from the past, Australia would 

by intellectual influences ficsccnui t, . . , w hirh 

, 7 . T • „ rawest of all the democracies. It is that wnicii 

be that country. It is the newest ^ ^ w(iich , eads lo llle 

lias travelled farthest and iastest al o 

- . in it better than anywhere else, may 

unlimited rule of the multitude. In it, Dcuer y 

be studied the tendencies .hat rule displays as it works itself out.,. 

P Beginning of Federal Idea. Though the earlier tendencies ofAmlra- 
lian democracy were towards the unitary type, each colony having Us 
independent government, subsequent events particular y the o cupa 
tion of New Guinea by Germany, the escape of French convicts into 


1 Modern Democracies, vol, II, !>• hll. 
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Australia from the penal settlement in New Caledonia, and the intention 
of France to extend her rule into the New Hebrides group of islands 
brought home to the Australians the necessity of some kind of co-ope¬ 
ration between the colonies in order to safeguard their future. The 
Colonists had before them the example of the provinces in Canada which 
had been united into a federation in 1867, as also the earlier example of 
the United States of America. Sir Henry Parkcs, the leader of the Free 
Trade Party in New South Wales, seriously took up the cause of 
Australian federation. 

Powers and functions of the Federal Council. In 1883, 
the British Parliament passed the Federal Council of Australia Act which 
gave the colonies a Federal Council. This Council had legislative 
power over the relations of Australia with the Island of the Pacific; 
the prevention of the influx of criminals; fisheries in Australian waters 
beyond territorial limits; the service of process; and the enforce¬ 
ment of judgments beyond the limits of a colony'. It also enjoyed 
derivative power over defence, quarantine, patent law, copyright, 
bills of exchange, marriage and divorce, naturalisation, and other 
matters which any two or more colonics might agree to refer to it. 1 
It was expected that a successful working of this Act for some years 
would pave the way for the establishment of an Australian federation. 
But the Federal Council failed to achieve the expected results. Besides 
the indifference of New South Wales and South Australia, both of 
which refrained from joining the council, it had several other defects. 
Its members were nominees of the colonial governments; it could 
neither raise nor maintain an army. It could make laws but had no 
power to enforce them. Its membership was optional and not binding 
on the colonies. 

Federal Idea receives a new stimulus. But a few years 
later, in 1839, the publication of the report of Major-General 
Bcvan Edwards who had been appointed by the Imperial 
Government to inspect and report upon the defences of Aus¬ 
tralia, gave a new impetus to the effort for an Australian union. 
He had recommended the organisation of a single Australian 
union of the several colonies in Australia. Sir Henry Parkes then 
again took up the lederal cause and sent a circular telegram to the 
premiers of all the Australian Colonies emphasizing the need for 
general military organisation, relaxation of tariff barriers between 


1 Bryce, Constitutions , p. 574. 
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the colonics and uniformity of law relating to certain important 
matters. In response to his invitation, the colonial ministers met in a 
conference at Melbourne and thereafter in a convention a. Sydney 

(1891). At the last meeting they prepared a draft of Commonwealth 
Bill but, due to lack or popular support, much could not be done. 
To educate public opinion on the question, a federal league was estab¬ 
lished which carried on an intensive propaganda throughout the 
continent in favour of a federal union. In 1893, Australia laced a 
financial crisis, which proved a blessing ,n disguise as it showed the 
urgent necessity of some kind o( close relationship between the colo¬ 
nies. The colonial premiers met a. Hobart (1897) to discuss the situa¬ 
tion, and finally they appealed to the colonial governments to send 

delegates to meet in a constituent convention. Hus was accep ed by 

the governments of the colonies; the convention met at Adda.de. and 
drew up a draft constitution mainly based upon that of 1891. It de¬ 
cided to put the draft to a referendum prescribing a certain minimum 

• • i i .r, ak c ihc draft binding. And though the 

majority in each colony to mak< ? . r . n f . 

referendum resulted in a favourable verdict for the draft in all the 

colonies, New South Wales failed to record the prescribed ,n„„„.„n 

of 80,000 favourable votes the actual voting being 71 965 against 

66,228. Another effort was made to win the support oi Mr. Red. the 

Premier of New South Wales, and a few amendments were made 

in the draft. It was again put to vote on June 10 1899, and passed 

overwhelming majority in each colony. Practical unanimity had thus 

i i r*r>lonics and die tunc was now ripe lor seem" 

been secured among the colon u s , . ! ,, 

, _ .. r , «...ii -trier the biller struggle lasting well ovci 

. the fruition of ihe movement alter 

^ decade 

Making of the Federation. Representatives of colonial goyernme,its 

went over to England and there succeeded in prevailing upon.he Bush 

• nwi i<> their desire for union by accepting the 

Government to give cited to . . 

draft constitution almost i, It*. The Right Hon. Joseph Chamberlain, 

the then Secretary of State for ,he Colonies, introduced the Common¬ 
wealth of Australia Bill (14 Mar. 1900) in Parliament. In his opening 

.. , . 1 , 1 ... merits of an Australian union: Inis bill, 

speech he thus described the incrus 

..... . .r,.I and prolonged labours ol the ablest 

•vlncli is the result of die caic nu aim »> . 

, , • A . r s that great island continent to enter at 

statesmen in Australia, cnann s ma h 

• -i • • i r I' i u'lisli speaking nations. No longer will 

once the widening circle ol l-i*?-. 11x11 I h . , , 

she be a congeries of s,ates, each of-hem separate from and en 
independent of the others, a position winch anyone will sc g , 
possibly in the future, through the natural consequences of compel.- 
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lion, become a source of danger and lead, at any rate, to friction 
and to weakness.” 1 

Hopes from the Federation. After discussing the result of a common 
Australian policy embodied in the bill, he said: “We believe that it is 
in the interest of Australia, and that has always been with us the first 
consideration. But we recognise that it is also in our interest as well; 
we believe that relations between ourselves and those colonies will 
be simplified, will be more frequent and unrestricted, and, if it be 
possible, though I hardly think it will be more cordial when we have 
to deal with a single central authority instead of having severally to 
consult six independent Governments. Whatever is good for Australia 
is good for the whole British Empire.” 2 Speaking of the necessity of the 
acceptance of the Bill which the statesmen of Australia had them¬ 
selves prepared he said: “The bill has been prepared without refer¬ 
ence to us. It represents substantially and in most of its features the 
general opinion of the Australian people;, .we recognise that they are 
the best judges in their own case, and we are quite content that the 
views of their representatives should be in these matters accepted 
as final; and the result of that is that the Bill which I hope to present 
to the house tonight is, so far as ninety-nine hundredths ofit, I 
think I might almost say nine hundred and ninety-nine hundredths 
of it is concerned—as regard the vast proportion of the Bill—exactly 
the same as that which passed the referendum of the Australian 
people.” 3 And with slight alterations, the draft Bill was enacted 


by British Parliament as the Commonwealth of Australia Act, 9th 
July, 1900. 1 his Act embodies the present federal constitution of * 

Australia. 


The Constitution of 1900 


Nature of the Constitutional Problem. 1 lie framers of this 
constitution had before them three distinct federal constitutions work¬ 
ing in the world—the United States of America, Switzerland and 
Canada—and in solving their own constitutional problem they tried to 
benefit by the experience of these countries. Like the U. S. A., but 
unlike Canada oi Switzerland, Australia had no linguistic, racial or 

1 Newton : Federal and Unified Constitutions, pp. Jl 1-12. 

2 Ibid. pp. 312-13. 

3 Ibid. pp. 3K3-17. 



THE COMMONWEALTH OF AUSTRALIA 


231 


religious differences to tackle. The people being hardy and enterpris¬ 
ing, their material interests dominated their politics ; in Australia the 
labouring masses first gained control of the legal government and dis¬ 
played their quality as rulers.” The state undertook to extend its 
influence to all industrial enterprises by fixing, by law, the rates o 
wages and hours of work. The people generally being those of the 
middle classes and there being no native problem of any importance 
to solve, they succeeded in establishing a constitution, which, because 
ofits merits, had rightly been called ‘ the latest birth oft,me ’ 

Federation comes into being. As the Preamble to the Consti¬ 
tution states, “the people of New South Wales, Victoria South Austra¬ 
lia, Queensland, and Tasmania, humbly relying on the blessing o 
Almighty God, have agreed to unite in one indissoluble federal 
Commonwealth under the Crown of the United Kingdom of G,cat 
Britain and Ireland.” That is, although the constitution is the result 
of an enactment by the British Parliament, it really derives its autho¬ 
rity from the people of the federating colonies. It establishes a Common¬ 
wealth, a term that connotes a more democratic polity than a mere 
federation, and the union is declared to be ind.ssoluble thus putting a stop 

to the issue of secession.' Western Australia had not been so much ... 

favour of joining the federation, hence the Par lamentai) . et as lie 
Preamble shows) did no. mention this colony as forming a part of the 
Commonwealth ; it only provided for admission of new members (vide 
sections 121-124). But after the bill had received the Queen s assent 
on 9th July, active steps were taken in Western Australia for joining 

the Commonwealth. The question was referred to the people who 

• c , . - ft , ,,r 25 i lie actual voting being 44,3UU 

voted for union by a majority oi ° 

for union and 19,691 against il. The Queen, therefore by a Proclama¬ 
tion on 17lh September, 1900, appointed the first day or Janua.y, 
1901, for putting the Constitution into operation. It was the firs day 
orthi twentieth cen.ury-a dramatic and significant date for the birth 

of ‘Australian nationhood.’ I ruly the latest miio nine. 

A Union between Independent States. Before federating, the 

o # • a *• oil Snrlmcndcnt in their internal aclministia- 

Statcs in Australia were all intu pc nui . 0 

j i i 'int id sacrifice tlicir independence* Con.se- 

tion and hence very reluctant to sac 1 

qucntly, they adopted the principle ol the U. S. A. constitution with 
regard to the division of powers. Only specific powers were given to 

I . , , , . , , _ ....eiicrrssfiil demand of Western Australia for 

1 Contrast with this the later unsure 

secession from the Cominonweallh. 
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the central government. . 

It is the most democratic of all the modern constitutions and gives 

ample power to the people in many matters, e. g ., the election to the 
Senate, the amendment of the constitution (by means of a referendum) 
and the solving of a continued deadlock between the two chambers of 
the federal legislature. 

The Australian constitution differs from, as well as resembles, the 
federal constitutions of other countries in several respects as described 
later. 

Tiie Federal Government 

Powers of the Federal Government. The constitution sets up 
a central federal government with specific powers, legislative, adminis¬ 
trative and judicial. As the central government (the Federal Govern¬ 
ment) is the creation of the States all residuary powers belong to the 
latter. Though this was considered to be the best solution of the 
Australian constitutional problem, at the time, experience has shown 

the same error of distrusting the Federal Government was committed 

in this case as was done in America. The working of the constitution 
has proved that “the simplest of intentions, in constitutional writing, 
will prove frustrate if embodied in complicated and qualified wording. 
Especially did this prove to be the case in the matter of this fiscal and 
economic subjection, intended by the Constitution, of the subordinate 
states to the Federal authority.” 1 

The legislative powers of the Federal Government extend to the 
following matters: 

(1) Trade and commerce with other countries, and among the 
States. 

(2) Taxation but so as not to discriminate between States or parts 
of States. 

(3) Bounties on the production or export of goods, but so that such 
bounties shall be uniform throughout the Commonwealth. 

(4) Borrowing money on the public credit of the Commonwealth. 

(5) Postal, telegraphic, telephonic and other like services. 

(6) The naval and military defence of the Commonwealth and 
several States, and the control of the forces to execute and maintain 
the laws of the Commonwealth. 


1 St'ltcl Constitutions of the Ilor/rf, p. 357. 
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(7) Lighthouses, lightships, beacons, buoys. 

(8) Astronomical and meteorological observations. 

(9) Quarantine. . . .. . 

(10) Fisheries in Australian waters beyond territorial limits. 

(11) Census and statistics. 

(12) Currency, coinage and legal tender. 

(13) Banking, other than State banking, also State banking extend¬ 
ing beyond the limits of the State concerned, the incorporation of 

banks and the issue of paper money. 

(14) Insurance, other than Slate insurance; also State insurance 

extending beyond the limits of the State concerned. 

(15) Weights and measures. 

(16) Bills of exchange and promissory notes. 

(17) Bankruptcy and insolvency. 

(18) Copyrights, patents of inventions and trade designs, and trade¬ 
marks. 

(19) Naturalisation and aliens. 

(20) Foreign corporations, and trading and financial corporations 
formed within the limits of the Commonwealth. 

(21) Marriage. . 

(22) Divorce and matrimonial causes and in relation thereto parental 

rights, and the custody and guardianship of infants. 

(23) TnvaHd and old-age pensions. _ 

(24) The service and extension throughout the Commonwealth of 

the civil and criminal process and the judgments of the courts of the 

(25) The recognition throughout the Commonwealth of the laws, 
the public Acts, and records and the judicial proceedings of the Slates. 

(26) The people of any race, other than the aboriginal race ... any 
State, for whom it is deemed necessary .o make special laws. 

(27) Immigration and emigration. 

(28) The influx of criminals. 

(29) External affairs. 

(30) The relations of the Commonwealth with the islands of the 

Pacific. 

(31) The acquisition of property on just terms from any State or 

person for any purpose in respect of which the Parliament has power 

to make laws. . 

(32) The control of railways with respect to transport for the naval 
and military purposes of the Commonwealth. 
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(33) The acquisilion with the consent of a State, of any railways of 
the State on terms arranged between the Commonwealth and the 

State. ' • J - ' 

(34) Railway construction and extension in any State with the con¬ 
sent of that State. ' 

(35) Conciliation and arbitration for the prevention of any settle¬ 
ment of industrial disputes extending beyond the limits of any one 

State. ' J'* 

(36) Matters in respect of which this Constitution makes provision 

until the Parliament otherwise provides. 

(37) Matters referred to the Parliament of the Commonwealth by 
the Parliament or Parliaments of any State or States, but so that the 
law shall extend only to State or States by whose Parliaments the 
matter is referred, or which afterwards adopt the law. 

(38) The exercise within the Commonwealth at the request orwith 

the concurrence of the Parliaments of all States directly concerned, of 
any power which can at the establishment of this Constitution be 
exercised only by Parliament of the United Kingdom or by the Federal 
Council of Australia. j 

(39) Matters incidental to execution of any power vested by this 
Constitution in the Parliament or in either house thereof, or in the 
Government of the Commonwealth or in Federal Judicature, or in 
any department or officer of the Commonwealth. 

Its additional powers. Besides the above-mentioned powers, the 
Federal Parliament has exclusive powers of legislation with respect to 
the seat of Government of the Commomvealth, and all places acquired 
by the Commonwealth for public purposes; matters relating to any 
department of the public service the control of which is by this Consti¬ 
tution transferred to the executive Government of the Commonwealth, 
other matters dec!.,i d by this Constitution to be within the exclusive 
pow'er of Commonwealth Parliament. 

Direct -.ontrol of territories under the Federal Govern¬ 
ment. The Commonwealth Government directly administers several 
territories. The Northern Territory, lying to the North of South 
Australia was ceded by it to the National Government on 1st January, 
191 1. Its area is 5,23,620 square miles and population only 12,868. 
Papua (formerly called British New Guinea) came under federal ad¬ 
ministration on September 1, 1906, under the terms of the Papua Act; 
it has an area of 90.540 sq. miles, and a population estimated at 
3,03,239. A part of New- Guinea, formerly under Germany, was 
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acquired by the Commonweal.!. (1920) as a mandated territory under 
the Treaty of Versailles. The federal territory containing the Federal 
Capital of Canberra was acquired by the federal government from 
New South Wales in 1911 for establishing federal capital. It has an 
area of 939 sq. miles and a population of 16,905. The seat of the fedem 
government was formally transferred to Canberra tn 1927. The Com¬ 
monwealth has made separate arrangements for the admin.s.ra.ton of 

all these territories over which its power is complete. 

Financial powers of the Federal Government. With regard 

to finance the Commonwealth Government has larger powenttanthe 
central government in the United States. It has unlimited powc 
of imposing taxation, provided that these taxes apply equally «o all 
the States. It has full control over customs, duties and “rifis T 
then existing debts of the Stales were taken over by I eder. 
Government which also took the power to borrow money. Hut for 
ten years after the establishment of the federation only one quarter 
of the proceeds of customs duties were retained by the Federal Govern¬ 
ment, the remainder having been handed over to the States each 

Thus the Commonwealth Government possesses larger powers than 
theU. S. A. central government but fewer than the Dominion Govern¬ 
ment in Canada. It is also true that with the advent of the labour party 

in Australia the tendency towards a greater 00,1 lsatK > n 
government is on the increase; whereas in the United States of America 
the decisions of the Supreme Court have very much strengthened the 
central government. The component parts in the Australian Common- 

wealth arc called States, as in the l.> k 

than the provinces in Canada. 

. The Commonwealth Legislature 

King in Parliament exercises Legislative Powers. The legis¬ 
lative power of the central government of Australia » 

Parliament consisting of the King, the House of Repr«en,a.tves and a 
Senate. The King is represented in the Commonwealth by a Gove, no 
General who exercises such powers as are ass.gned to h m by Hr 
Majesty. The Governor-General appoints the times when the arl» 
men. meets and also prorogues it by proclamation, and in th. « 
way dissolves the House of Representatives. The Parliament m ts a 
leas, once a year, so that twelve months do no, intervene between 
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the last sitting of the Parliament in one session and its first sitting in the 
next. 

• Senate of Australia. Originally, the Commonwealth Senate, (the 
Upper Chamber of the Federal Legislature) consisted of 36 Senators, 
six from each of the six part-States. But by the Representation Act of 
1948 the strength of the Senate has been raised to 60, ten from each 
State. Senators are chosen for six years, half the Senators of each State 
retiring every three years. It is thus a continuous body. 

How formed. For the election of the Senators each State forms 
a single constituency, but each voter can vote only once. But it may 
be dissolved earlier in the event of a deadlock between the two cham¬ 
bers. There are several other features of Australian Senate which 
go to make it the most democratic of all the federal senates in the 
world. Each adult citizen is a qualified voter for the Senate and any 
person eligible to sit in the House of Representatives can seek election 
to the Senate. In this respect, the Australian Senate is far more demo¬ 
cratic than the Canadian Senate which is composed of senators 
appointed by the Governor-General, holding their seats for life and 
possessing a very high properly qualification. 

Does the Senate represent State sovereignty ? The equal 
representation of the States in the Commonwealth Senate meant a 
recognition of the former’s sovereignty, as well as a guarantee for the 
protection of Slate rights. The actual working, however, of the Parlia¬ 
ment has been quite different. “All the expectations and aims where¬ 
with the Senate was created have been falsified by the event. It has 
not protected State interests, for those interests have come very little 

into question.Neither has it become the home of sages, for the 

best political talent of the nation flows to the House of Commons, 
where office is to be won in strenuous conflict.... Not having any 
special functions, such as that control of appointments and of foreign 
policy which gives authority to the American Senate, its Australian 
copy has proved a mere replica, and an inferior replica, of the 
House”. 1 

Casual vacancies in the Senate: how filled. If the place of a 
Senator becomes vacant before the expiry of his term, the Houses of 
Parliament of the State concerned may in a joint session elect a person to 
fill thevacancy for the residue of the term. But if the State Parliament 
is not in session, the State Governor may, with the consent of the State 


1 Modern Democracies , vol. II, p. 204, 
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Executive, appoint a person who can retain the place “until the ex¬ 
piration of fourteen days after the beginning of the next session of the 
Parliament of the Stale, or until the selection of a successor, whichever 
first happens.” If a Senator fails to be present in two consecutive 
sessions, he loses his seat. Any Senator may resign his seat by addressing 
his resignation to the President or in the latter’s absence to the Gover- 

nor-Gcneral. 

Quorum and voting. The Senate choose its own President; one- 
third Senators forming a quorum. All questions in the Senate are 
decided by a majority vote, each Senator having only one vote. The 
President has always a vote, but when the votes for and against a 
motion are equal, the question is decided in the negative. 

The House of Representatives. The House of Representatives 
consists of, at present, 121 members, dist.ibuted according to popula¬ 
tion; New South Wales having 47, Victoria 33, Queensland 10, South 

Australia 10, Western Australia 8, and Tasmania 5. Under the c o 

1922, one member, without the right to vote, sits for the Northern 
Territory and similarly one for the Capital Territory The life of the 
House is three years but it may be dissolved earlier by the Governor- 
General on the advice of the cabinet, subject to statutory conditions 
and well-established constitutional practice. All adult persons, male 
and female, are eligible to vote for elections to the House A member 
of the House must be at least 21 years of age, a qualified elector or one 

entitled to be such elector, and a reside..,, for at least three years, of 
the Commonwealth. He must be a born, or naturalised (for five years), 

British subject. , „ . 

The House elects its own Speaker. The Speaker normally has no 

vote, but he has a casting vote in case <>r a tie. All questions ... the 

House are decided by a majority vote. The House frames its own rules 

of procedure. . . . , , 

No person can be a member at one and the same time of both the 

House and the Senate. A member of either house of the Parliament 
becomes disqualified for continuing his membership on (,) acknow¬ 
ledging allegiance to a foreign power, (») being adjudged a bankrupt 
or insolvent, (iff) being convicted of treason, and (.a) having any direct 
or indirect pecuniary interest in any agreement with the Public Ser¬ 
vice otherwise than as a member and in common w„h the other mem¬ 
ber, of an incorporated company consisting of more than twenty-five 
members. Every member of the Senate and the House gets an a low- 
ance of £1,000 per mensem, and enjoys all usual powers, privileges 
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and immunities during his membership. - I 

Powers of the Legislature. Both chambers have co-equal legis¬ 
lative powers but all “laws appropriating revenue or moneys, or impose 
ing taxation” originate in the House. “The Senate may not amend 
proposed laws imposing taxation, or proposed laws appropriating re¬ 
venue or money for the ordinary annual service of the Government. 
The Senate may not amend any proposed law so as to increase any 
proposed charge or burden on the people.” “The House is the vital 
centre of political life, but its vitality was impaired when the Labour 
caucus was established, for the centre of gravity shifted to that caucus 
in which the Labour Senators sit along with their comrades of the 
House”. 1 Art. 57 of the Constitution provides a solution in case of a 
deadlock between the Senate and the House thus: > : 

Conflicts between the two Houses: how solved. “If the House 
of Representatives passes any proposed law, and the Senate rejects or 
fails to pass it, or passes it with amendments to which the House of 
Representatives will not agree, and if after an interval of three months 
the House of Representatives, in the same or in the next session, again 
passes the proposed law with or without any amendments which have 
been made, suggested, or agreed to by the Senate, and the Senate rejects 
or fails to pass it, or passes it with amendments to which the House of 
Representatives will not agree, the Governor-General may dissolve 
the Senate and the House of Representatives simultaneously. But 
such dissolution shall not take place within six months before the 
date of the expiry of the House of Representatives by effluxion of 
time. 

“If after such dissolution the House of Representatives again passes 
the proposed law, with or without any amendments which have been 
made, suggested, or agreed to by the Senate and the Senate rejects br 
fails to pas: it, or passes it with amendments to which House of Repre¬ 
sentatives will not agree, the Governor-General may convene a joint 
sitting of the members of the Senate and of the House of Representa¬ 
tives. At such a joint sitting the members may deliberate and shall 
vote together. They may consider the measure with or without any 

* one house and not agreed to by the other. Any 
amendment or the measure shall be deemed to have been duly passed 
if affirmed by ‘*an absolute majority of the total number of the mem¬ 
bers of the Senate and the House of Representatives.” This shows 


1 Modern Democracies , vol. II, p. 206. 
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.that the Commonwealtli Senate has larger legislative powers than the 
y. S. A. or Canadian Senate; and it could not have been otherwise in 
•view of the more democratic character of that Senate regarding quali¬ 
fications of members and the method of election. 

Governor-General’s assent to legislation. When a law lias 
been finally passed by the Commonwealth Parliament it must receive 
the Governor-General’s assent before becoming effective. The Gover- 
jaor-General may, if he so desires, return the law to the Parliament 
,with his own recommendation for further consideration, or reserve it 
for His Majesty’s pleasure which must be expressed within a year. 
Since the passing of the Statute of Westminster, the restrictions on the 
legislative powers of the Commonwealth Parliament have been virtually 

removed. 

The Commonwealth Executive 


Nominal Executive. The Executive power of the Commonwealth 
4$ vested in the King (not as the Crown of the United Kingdom but as 
the Crown of the Commonweal Hi) and is exercised by the the Governor- 
General as the King’s representative. The Governor-General hoi s 
command of the naval and military forces of the Commonvvea t 1 . 

The Real Executive. The Commonwealth constitution, like tha 

of Canada, provides for a Federal Executive Council to 
Governor-General in the Government of Commonwealth. The mem¬ 
bers of the Council arc “chosen and summoned by the Governor- 
General and sworn as Executive Councillors , and hoi o ice c uring 
his pleasure. In practice, the Governor-General summons the leader 
of the majority party in the House of Representatives, appoints him as 
Prime Minister and the latter then consults the important members o 
his party and thereafter selects his colleagues, the other ministers, who 
are then formally appointed as Executive Councillors y t ic overnor 
General. There arc at present nineteen Councillors including t ic 
frime Minister, who form the Cabinet. The Prime Minister takes up 
any portfolio for himself. The other ministers are: Vice-Prcsiden o 
the Council and deader of the Senate; Minister for Commerce and 
Agriculture; Attorney-General; Minister for Industry, an lms er o 
External Affairs; Postmaster-General; Minister for Trade and Cus¬ 
tom?; Treasurer, and Minister incharge of Development, an o * 

tifle and Industrial Research; Minister lor Civil Aviation an< 11 

Of Works; Minister for Defence; Minister of Health; Minister oi 
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Repatriation; Minister for the Interior; Minister for Work and Hous¬ 
ing; Minister for the Army; Minister for the Navy; Minister for 
Shipping and Fuel; Minister for Transport and External Territories; 
Minister for Immigration and Information. The Prime Minister fiaay 
distribute the portfolios in any manner he likes. He presides over the 
Cabinet and guides its general policy. He gels a salary of £4,000 per 
year. There may be appointed ministers without portfolio. The Cabi¬ 
net, according to the well-established constitutional practice, is respon¬ 
sible to the House of Representatives and resigns on losing its 
confidence. The Cabinet guides the general policy of administration 
and the members of the Civil Service (a very large number indeed, hold¬ 
ing permanent office) carry out that general policy. 

Formation of the Cabinet. In the formation of the Cabinet, the 
Prime Minister respects the wishes of the several States and tries to 
make his selection in such a way as to include at least one member 
from each State. The Cabinet works on the principle of joint respon¬ 
sibility to the Lower Chamber, but if on any matter an individual 
minister differs fundamentally from his colleagues he, as a man of 
honour, resigns. It formulates its own policy and guides the legislature. 
Rut since the advent of the Labour Party, a Labour Cabinet has been 

guided by the party caucus. ^ . r • 

Thus, the effective executive power of the Commonwealth is vested 
in the Cabinet, though, in theory, it continues in the Governor- 
Gcneral-in-Council. The Governor-General who is only a constitu¬ 
tional head of the government and as such only a nominal executive 
does not attend the meetings of the Cabinet, which are presided over 
by the Prime Minister. The Cabinet is acquiring so much importance, 
by constitutional conventions, that even the appointment of the Gover¬ 
nor-General by the King is made on its recommendation. 

The Commonwealth Judiciary 

. * it 

The High Court and its constitution. The judicial power of 
the Commonwealth is vested in a Federal Supreme Court called the High 
Court of Australia, and other courts vested with the necessary powers 
by the Commonwealth Parliament. The High Court is the highest 
judicial tribunal in the federation. It has a Chief Justice and six more 
judges, all appointed by the Governor-General-in-Council holding 
office during good behaviour and removable by the Governor- 
General-in-Council only on an address from both Houses of the Parha- 
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ment in the same session, praying for such removal on the ground of 
proved misbehaviour or incapacity. Their remuneration cannot be 
diminished during their continuance in office. These conditions secure 
independence to the judiciary and go to make it impartial. The court 
has earned reputation for its impartial decisions and no serious attempt 
has been made to make appointment by election as in most of the 
American States. It has appellate jurisdiction in all cases decided by 
the Justice or Justices exercising original jurisdiction of the High 
Court; cases coming to it from the inferior courts exercising federal 
jurisdiction; cases brought to it in appeal from the Supreme Courts 
of the several Slates, and in all such cases the decision of the High 


Court is final. 

Powers of the High Court. If the High Court itself permits and 
certifies, an appeal from its decision may be taken to the Judicial 
Committee of His Majesty’s Privy Council in England. But this docs 

not in any way impair the right of His Majesty to grant special leave 

of appeal from the High Court to the Privy Council. The High Court 
exercises original jurisdiction in all matters arising under any treaty, 
cases affecting consuls or other representatives of other countries, cases 
in which the Commonwealth, or a person being used on behalf of the 
Commonwealth, is a party; between States, and between residents of 
different States, or between a State and a resident of another State, 
in which a writ of mandamus or prohibition or an injunction is 

sought against an officer of the Commonwealth . 1 

The Parliament may make law conferring original jurisdiction on 

the High Court in any matter : arising under this constitution or invol¬ 
ving its interpretation; arising under any laws made by the Parliament; 
of admiralty maritime jurisdiction; relating to the same subject matter 

claimed under the laws of the dillercnt Slates. 2 

This shows that though an appeal, under certain conditions, may 

be preferred from the decision of the Commonwealth High Court to 
the Judicial Committee of His Majesty’s Privy Council, this H.gh 
Court resembles very much, in the matter of its jurisdiction, the 
U.S.A. model; and certainly its powers are larger than those of its 
Canadian prototype. By generally refusing permission to appeal from 
its decisions to the Judicial Committee of the Privy Council, the H.gh 
Court has acquired great importance and independence, 


1 Art. 75 of the Constitution. 
• Wd. 7G. 
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Amendment of the Constitution 


A democratic method. The Commonwealth constitution diflers 
radically from the Canadian constitution, but resembles the U. S.^A. 
constitution, in the mode of amendment. The Canadian constitution 
could be amended till recently by the British Parliament, at least.m 
theory, but the Commonwealth is more democratic in this respect. 
The Commonwealth constitution can be amended in one of the two 

ways: . 

(1) The proposed law must first be accepted by an absolute majo- 
rity of each House of the Commonwealth Parliament. Then not less 
than two months nor more than six months after its passage throug 
the two Houses it must be referred in each State to the electors qua 1 

lied to vote for the House of Representatives. 

(2) If a proposed law is passed by one of the two Houses by an 
absolute majority, and the other House rejects or fails to pass it or 
passes it with such amendments as are not acceptable to the first House 
and if after an interval of three months the first House again passes 
the law (in the same or the next session) by an absolute majority (wi 

or without amendments not accepted by the other House), and if the 

other House again persists in not passing it in the manner acceptable 
to the first House, “the Governor-General may submit the proposed 
law as last proposed by the first mentioned House, and cither with or 
without amendments subsequently agreed to by both Houses, to the 
electors in each State qualified to vote for the election to the House of 
Representatives’*. 1 

When a law is thus referred to the electors, it is deemed to have 
been duly approved of by them if a majority of the electors voting in 
a majority of the States vote for it, and if a majority of all the electors 
voting throughout the Commonwealth also vote for it. It is then 
presented to the Governor-General for assent in H:s Majesty s name. 
Such assent cannot now be refused in practice. 

Restrictions on Parliament’s power of amending die 
constitution. There are, however, certain restrictions on this power 
of amendment enjoyed by the Commonwealth Parliament and the 
people, viz., the proportionate representation of a State in either 

House of the Parliament, or the minimum number of its representatives 

in the House of Representatives, cannot be diminished, nor can the 


» Ibid . 129. 
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limits of the State or any provisions in the constitution relating to 
its status be altered without the approval of the majority of the 
electors voting in the State concerned. 

Subject to these restrictions the method of amendment of the 
Commonwealth constitution is more democratic than that adopted 
in the U. S. A. or Canada, as the former recognises the sovereignty 
of the States and leaves the final decision with the primary electors. 
In this sense it very much resembles the Swiss method. 


States and Local Government 


There arc six member-states which form the Commonwealth of 

Australia as a federation, with capital, area and population as given 

in the following table which is based on the 19 j 4 figures. 


< 

Name of State 

Capital ^ 

| 

Area in sq. miles I 

i 

Population as 
estimated on 
March 31. 11)54 

New South Wales 

Sydney 

309,433 j 

2,482.019 

Victoria 

Melbourne 

07,084 

2,429,634 

Queensland 

Brisbane 

670,500 

1,274,773 

South Australia | 

Adelaide 

880,070 

770,'J2(> 

Western Australia 

Perth 

975,920 

637,429 

Tasmania 

Hobart 

26,215 

318,967 

Northern Territory 

• • 

523,620 

17,241 

Capital Territory 

(Canberra) 

939 

31,292 

1_ 


The Federal Government directly administers the Northern 
Territory, the Federal Capital Territory, Papua and the mandated 
territories whose area and population have already been mentioned. 

States were all independent before federation. Before the 

passing of the Commonwealth of Australia Act, the States in Australia 

were all independent of each other, enjoying responsible self- 
government, and subject only to the authority of the British Parlia¬ 
ment, but in no way subordinate one to the other. In this icspcct they 
resembled, to some extent, the states in the United States of America 
before 1777. The Commonwealth was established as a result of a 
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clear verdict by the inhabitants of each State. Consequently, the 
federal union was based upon the willing consent of the States who 
transferred only such powers of government to the central government 
as they thought necessary in the common interest of the country as 
a whole. The Act of 1900, therefore, recognised this independent 
status of the States and guaranteed the continuance of the constitution 
of each State “as at the establishment of the Commonwealth, or as 
at the admission or establishment of the State, as the case may be, 
until altered in accordance with the Constitution of the State.” 

Powers of the States. Each State retains ail powers not clearly 
vested by the Constitution of 1900 in the general (central) government. 
Such is also the status of each state in the U. S. A. on the other 
hand, all residuary powers belong to the Dominion Government in 
Canada, and the Provinces retain only such powers as are given 
them by the British North America Act. Moreover, the designa¬ 
tion Slate connotes a higher status than Province. Thus the component 
parts of the Commonwealth and the U. S. A. enjoy higher status 
than those of Canada. A law passed by a State in th: Commonwealth 
or the U. S. A. cannot be voted by any authority in the central 
government, whereas in Canada any provincial legislation may be 
revoked by the Governor-General. Each State in Australia, like the 
States in the U. S. A. but unlike the Provinces in Canada, has its own 
constitution, which is not a part of the Commonwealth constitution, 
and which the State legislature can amend subject to the provisions 
of the Commonwealth of Australia Act 1900. 

Position of Governor as Head of the State. The head of the 
State administration in the U. S. A. is called Governor, is elected by the 
people and is in no way subordinate to the President of the United 
States; in the Commonwealth, each State has a Governor appointed by 
His Majesty and not responsible to the people of the State or the 
Governor-General of the Commonwealth; whereas in Canada the 
bead of the Province is designated as Lieutenant-Governor, and is appointed 
and may be removed by the Governor-General who is undoubtedly 
the former’s superior. 

Contrast with other part-states. The State judiciaries in the 
Commonwealth and the U. S. A. are more independent of the federal 
judiciary than the provincial judiciaries in Canada. In short, the part- 
stales in the United States of America have the largest power's and the 
greatest independence; the part-states of the Commonwealth are less 
so, and, lastly, those in Canada arc the least so. 
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State Legislatures. Each State in the Commonwealth has a 
bicameral legislature, the upper house called the Legislative Council, 
and the lower House Legislative Assembly. Of these the Assembly is 
‘by far the dominant factor’. “It controls finance; it makes and un¬ 
makes ministers. To it, therefore, men of ability and ambition flow. 
Its importance, though reduced by the creation above it of a National 
Government, is still sufficient to secure among its members, specially 
in the largest States men of shrewd practical capacity, accustomed to 
political fighting, and quickly responsive to any popular sentinvnt.' 
But the Councils whether sitting for life or for long terms, in some 
cases partially renewable at stated intervals, are very quiet bodies. 
Their sessions are very short and, being unconcerned with the making 
and unmaking of ministries, less important. It is only when a dead¬ 
lock arises between the two houses (which is solved in different States, 
cither by the addition of a few nominees or by a popular referendum), 
that “these Councils play a subordinate and little noticed part in 
State politics. They do not resemble the Second Chambers (Senates) 
of the States in the American Union nor are they comparable to the 
French Senate, for they contain few men ol political prominence, and 
do not greatly affect public opinion . 2 Still the lecoid ol their work 
supports the case for their existence as revising chambers ‘'compelling 
the advocates of hasty change to reconsider and remodel their pro¬ 
posals.” The legislatures work on parly lines. 

Legislative powers of States. The legislative powers of the 
States arc wider than those of Canadian Provinces but not so wide as 
those of American States. The Australian Slates have legislative 
powers in all matters not specially given to the National Govern¬ 
ment, besides a large field of “concurrent powers” which they exercise 
in common with the Commonwealth Parliament. But in these matters 
of common legislation, if a Stale law is inconsistent with a law of the 
Commonwealth, the former becomes invalid to the extent of inconsis¬ 
tency. Arts. 114 and 115 further delimit the powers of a State. 

Art. 114. “A State shall not, without the consent of the Parliament 
of the Commonwealth, raise or maintain any naval or military force, 
or impose any lax on property of any kind belonging to the Common¬ 
wealth, nor shall the Commonwealth, impose any taxon property ol 

any kind belonging to a State.” 


1 Modern Democracies, vol. II. I>. 201--. 
1 Ibid. p. 283. 
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Art. 115. “A State shall not coin money nor make anything but 
gold and silver coin as a legal tender in payment of debts.” 

Art. 116 prohibits the Commonwealth to legislate for establishing 
any' religion or for imposing any religious observances or for prohibit¬ 
ing the free exercise of any religion. The Commonwealth protects 
the States (vide Art. 119) against invasion or domestic violence, on the 
application of the State Executive. 

The executive power of a State is vested in a Governor appointed 
directly by the King, on the recommendation of the State Cabinet. 
Residents of the State arc now appointed as State Governors. The 
Governor of a State is merely the constitutional head of the State 
Executive, the real power lying in the hands of the State Cabinet 
(appointed in the usual way) responsible to [the State legislature. 
Each State has its own judicial system with a State Supreme Court 
at the top, appeals from whose decisions lie to the federal High Court. 

The Commonwealth Parliament may admit new States into the 
Commonwealth or establish new States on such terms and conditions 
as it may deem fit. 

The States enjoy a very large measure of freedom in the Common¬ 
wealth, but recently Western Australia had adopted a hostile attitude to 
the union. Under the Secession Referendum Act, 1932, (passed by r 
its legislature), a referendi m was taken which resulted in favour of 
secession from t he Commonwealth by'a majority of 67,947 votes out 
of the total of 217,280 recorded votes. The State then approached the 
Imperial Government, to give efTect to this secession demand, but the 
British Government, after going into the matter, decided that the 
secession of a State was against the principle of federation, and there¬ 
fore, rejected the demand. This decision has profoundly influenced 
the course of British federalism. 

No party feelings in the beginning. When the colonics in Aus¬ 
tralia, severally, got responsible self-government, the basic principle 
of all the political institutions, so established in them, was the parlia¬ 
mentary type ofgovcrnmcnt ns it existed in England. The success of 
this system depends upon a well-organised party system. When an 
organised majority, necessarily in office in the legislature, has a well 
organised minority in opposition to reckon, there is always the 
certainty of a good debate and a thorough examination of legislative 
measures. But the early settlers in Australia had no vital differences 
among them. They' were, 99 per cent, of them. Britishers, hence racial 
and linguistic or cultural differences were absent. They had their 
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new homes in a country which was undeveloped, and vast tracts of 
land lay before them, inviting them to toil, and so they had less chan¬ 
ces of organising themselves into political parties. “The result was a 
period of confusion. Ministers were appointed and defeated in quick 
succession, and no one could count on steady support in the Assem¬ 
blies^’ 1 In Victoria there had been eight ministries in seven years, 


and South Australia forty-one in forty years. 

Economic factors as party issues. There was total absence of 
constitutional issues in the early period of responsible government in 
Australia due to the grant of adult suffrage. Therefore, the only 

differences that at first appeared and divided the politicians into two 

groups related to economic matters. T. here were the old parties o 
Free Traders and Protectionists, the former predominating in New 
South Wales and the latter in Victoria. It was only towards the close 
of the nineteenth century that other factors influenced the course ot 
Australian politics. The leaders of the working class began to organise 

themselves, outside legislature, and put forward the usual demands 
like eight Hours’Day, more wages, etc. “In every colony Trade and 
Labour Councils, embracing and combining the efforts of a number 
of the existing unions, began to be formed, and their leaders began to 
busy themselves with politics in away d.stastcful to unionists of the 
older type.”* These unions continued to grow and successfully cap¬ 
tured a few seats in the State legislatures. Their compact organisation 
sometimes compelled the ministers to yield to their deman snow 


then. , . 

Labour Party comes into power. When .he hrs, clecuons to 

the Federal Parliament were hold, the Labour Party succeeded in 
'capturing 24 seats out of a total of 111 in the House and the Senate. 
The other two numerous parlies were the Protect.on.sts and the Free 
Traders, but as none of these commanded an absolute majority in the 
Parliament, the Labour Party "bold the key to office Hence the 
administrations were short-lived in the beginning. The growing 
strength oflabour in the successive parliaments fused the two older 
parties into a coalition, not because of any similar,ty in then pro¬ 
grammes but because of their common hosltl.ty to socialism. But m 
the regular elections of 1910, the Labourites obtained a major.,y and 
came into power and oflicc, with a working majorii) in t ie 


1 Wood: The Constitutional Development of AmU alia, F >. I'M 
1 Modern Democracies , vol. II, p* 
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Representatives and a large majority in the Senate. “Thus ended 
that triangular conflict which had caused six changes of Government 
within the first ten years of the Commonwealth, rendering ministries 
unstable and breeding intrigues and cabals.” 1 The two older parties 
then combined into one party called the National. Similar happen¬ 
ings in the State legislatures resulted in formation of only two parties, 
the Labour and the National. 

Later on, the farmers organised themselves into a distinct political 
party ol their own (the 1'armors), getting some members from the 
Labour Party. 1 he National Party, too, adopted another name, w^., 

* ' with anti-socialistic programme. These 
are now the three political parties in Australia. The Labour Party, 
though now and then not faring well at elections, is by far the best 
organised party in the Commonwealth and, therefore, deserves greater 

notice. It has, in each constituency throughout the Commonwealth, a 
1 lade Union Council and a Political Labour League. Each member 
has to sign its constitution which requires strict party discipline. Just 
before the approach of elections of the Stale Legislature, delegates 
from these Councils and Leagues ol all the constituencies meet and 
discuss the election programme and manifesto. When that is adopted 
b>' a majority, all members have to support it. Candidates to the legis¬ 
lature have to sign a pledge to obey the mandate of the party caucus 
in the next legislature, and also to sign blank forms of resignation from 
the legislature to be kept with the party caucus for future occasions. 

Similarly, when elections to the Commonwealth Parliament are 
about to be held, six delegates front the central organisation of the 
party in each State, meet in a conference to prepare the programme 
and manifesto for federal elections. The candidates who arc adopted 
sign pledges and resignation forms as in Stale elections. 

After the elections are over, inside the legislature, whether State 
or federal, all members of the L dxmr Party vote and act as one com¬ 
pact group with strictly enforced party discipline. They meet in a 
caucus, behind closed doors, at least once a week to decide their atti¬ 
tude towards the vat ions measures before the legislature. Even when 
tin* Labour Party is in ollice. such meetings are held, the caucus, and 
not the cabinet, determining the policy to be pursued. Even for the 
lortnai'onoi the cabinet, the caucus elects the ministers and the Prime 
Minister is not allowed to choose his colleagues. Each 


minister is res- 


1 Ibid. p. 22ii. 
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ponsible to the caucus for the administration of his department. And 
when the party has a large majority in the legislature, its rigid discipline 
and organisation render the opposition an “important” body. Though 
this method is weakening the spirit of the parliamentary system of 
government, it undoubtedly gives strength and a greater lease of life to 

the administration. 

The United Australia Party has also adopted a simlar organisation 
in the States and the Commonwealth. But the Labour Party has greater 
control over votes, due to the popularity of its programme in the con- 

ditions prevailing in that continent. 

The party programmes arc such that Slate particularism is receding 

before them, and the Houses as well as the Senate are now divided not 
on issues relating to particular States but on broader issues common to 
the whole federation. This is profoundly influencing the course of fede¬ 
ralism in Australia, strengthing the central government as against the 
separatist tendencies of the States. And most ofth.s tendency is the 
direct result of the compact Labour Party whose programme aims at a 

closer unification of Australia. 
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THE UNION OF SOUTH AFRICA 


This union of Colonics marks, as I believe, a great 
advance in the fusion of the races which inhabit South 
Africa. The inhabitants of South Africa are some of British, 
some of Dutch and some of French Huguenot descent 
Their ancestors through many years of history suffered 
and fought for freedom. They underwent forfeiture and 

exile and imprisonment, and on the scaffold and on many 

battlefields they bore witness in the cause of civil and reli¬ 
gious liberty. 

-THE F.ARL OF CREWE 


' ’■ History of thf. Constitution 

> thf self-governing dominions of the British Empire, the Union 
» Afri™ the last to he formed as a united se,f-govern.ng 

J Till 1900. Its area is now 472,494 square miles, and populadon 
12,667,759 of whom 2,641,689 are Europeans and the rest As.ans and 

natives. Of the Europeans J»P , the earliest Euro- 

Outch.and the rest speak English. 1 >< Dutch wen 

pcan colonisers of South Africa, who ong.na fly founded the Cape 

Colony. In 1814, Holland ceded it to the Bnt.sl. Severe go. Eaten an 

•a f n V u „u r e increased the British element in the Cape 

influx of British settlers mere > c<) The Dulch C0 | 0 nists, not 

Colony which soon becamer md \ went furth er north and 

satisfied with their fate in the C P <- V River Colony, 

founded another Boer The disc ^ vcry of gold and 
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silver mines in the interior gu ... . Transvaal, 
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which was also ""^.h Dumb were defeated, and in the end 
broke out m South Africa, ti c Thus England became master 

there colonies were ceded to Engl • b 
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Four Independent Colonies. All the four colonies continued to 
have their separate administrations, unconnected with each other, and 
governed under the directions of the Colonial Office in London. Apart 
from the differences in their historical growth, the four colonies had 
several other conflicting interests which were “leading them farther 
and farther”. Firstly, their economic life was not similar; the Trans¬ 
vaal was leading in trade which it carried through Delagoa Bay; 
Natal conducted its trade through Durban, and Cape Colony through 
Cape Town. The railway systems of the various colonies quickly 
started a “rate war” which threatened to precipitate a serious conflict. 
Secondly, there were fundamental differences in their tariff policies. 
The Transvaal desired free trade, whereas Natal and Cape Colony 
favoured protection not only for revenue purposes but also for creating 
industrial centres at the sea ports. Thirdly, the colonics had consider¬ 
able discrepancies, in their respective treatment of the Native popula¬ 
tion. As the proportion of the white population to the number of the 
natives was 1 to 4, there was a serious apprehension of the divergent 
native policies of the four colonies resulting in a grave danger to the 
whole of the country. 

4 

Move for Union. “Out of the very circumstances that seemed to 
be driving the four colonies asunder was born the recognition of the 
need for union.” All plans for a customs union having failed to achieve 
the desired effect, the Cape House of Assembly, alive to the dangers 
of a continued disunion, adopted in June 1871, a resolution appointing 
a Commission to draw up a plan of dividing the whole of British 
South Africa into a number of provinces and then setting up over 
them a central Federal Government. When the federal movement 
received an appreciable amount of support, the British Parliament 
passed a Permissive Act (the South African Confederation Act, 1877). 
Explaining the objects of the legislation, the Earl of Carnarvon, while 
introducing the Bill said: “The Bill before your Lordships is one of 
outline and principle. It is one containing the framework of a future 
confederation, but leaving the details to be filled up after free commu¬ 
nications between the Imperial and Local Governments. It is essen¬ 
tially permissible—one by which no sort of pressure would be put on 
the Colonies, while it will at the same time give them every opportu¬ 
nity of confederating, if they should think it advisable to do so”. It 
was provided that if the Colonies did not confederate along the lines 
of the Act within five years after its passage, the Act would automa¬ 
tically lapse. And as the Colonies failed to unite within the prescribed 


THE UNION OF SOUTH AFRICA 


303 


time, the Act lapsed in 1882. 

('•Inter-Colonial Conference, 1903. In 1884, the Afrikander 
National Party was formed with the object of uniting all the European 
Nationals into one Union Government. “Increasing conflicts between 
the Dutch and English Colonists, however, made such a union 
impossible.” But the economic problems became so important that in 
1903 a Customs Union Conference of the colonies was held. It resolved 
in favour of establishing a Customs Union, appointed a committee to 
discuss the Railway Rates question, and tried to reach an agreement 
on the native question. Thereupon, the British Government issued an 
Order-in-Council, creating an Inter-Colonial Council in South Africa 
.(20th May, 1903), to deal with the railway and other fiscal questions 
common to the four colonies. Three years later, in 1906, a Customs 
Convention met and resolved to establish a Customs Union. But all 
these efforts, since 1871, for any kind of union had proceeded from 
the Colonial Governments or the Governors, without any reference 
to .the people themselves, and had. consequently, failed. In June 
.1907,. the Earl of Selbornc, High Commissioner in South Africa, 

addressed a letter to the Cape Governor, expressing his conviction that 
if) jhc cause of union was ever to bear fruitful results, the initiative 
must, come from the people. Laying considerable stress on the 
necessity of union he wrote: “This union of a divided country is 
seldom a thing which can be postponed to a more convenient season, 
^visions left alone tend to emphasise and perpetuate themselves day 
•by day until really firm union becomes impossible. 

..Inter-Colonial Conference, 1908. In May 1908, the Inter-Colo¬ 
nial. Conference met, again to discuss the railway rates and lard 
questions, but like the Annapolis Conference in the U. S. A., reso vtc 
Umttire opinion of this conference, the best interests and the 
permanent prosperity of South Africa can only be secured by an early 
union under the Crown of Britain, of the several self-governing 
Colonies." It further resolved that a convention of the delegates ol the 
Colonies be convened to prepare a draft constitution. 

The Conetituent Convention. Accepting these recommendations 


wDvcntton on j£th October two, .n . • 

were, those who hpd fought in the opposing camps in the U»cr '^t, 
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and as the matters they had to discuss included those of acute contro¬ 
versies, they decided tp hold their meetings in secret. The discussions 
began at Durban; then the Convention moved to Cape Town. It had 
a very difficult task before itself, the racial differences, the economic 
controversies, and the differing systems of laws, all of them too stupen¬ 
dous to be surmounted before an agreement could be reached regar¬ 
ding the terms of a union. Ultimately, a Draft Constitution was 
prepared and submitted to the colonial Parliaments. The Transvaal 
Parliament adopted it without any amendments. Orange River Colony 
suggested certain amendments, which were not of a very complicated 
nature. In Cape Colony more serious amendments were made dealing 
with equal rights and the abolition of proportional representation. 
Natal created a great difficulty by suggesting amendments which 
virtually amounted to obstructing the work of the Convention. 

The Convention met again at Bloemfontein to consider all those 
amendments. Certain changes were made in the Draft which was 
finally accepted and signed by all the delegates on 11th May, 1909. 
This changed Draft was again submitted to the colonial Parliaments. 
The Transvaal Orange River Colony and Cape Colony adopted it, 
but, Natal, suspicious of the union, decided to refer it to the people. 
Despite great apprehension regarding the result of their referendum, 
the people of Natal voted by an overwhelming majority in favour of 
the union. 

Thus the most difficult part of the Convention came to a successful 
end. Delegates from the colonies then went over to England to get the 
Draft accepted by the Imperial Parliament which adopted it and 
passed the Union South Africa Act, on 20th September, 1909. On31st 
May, 1910 the four Colonies were formally united under one Govern¬ 
ment, viz*i the Union of South Africa, which solved their problem 
permanently. 

The Union Parliament has made sixteen amendments to the 
Constitution of 1909. These amendments, some of mere verbal nature 
while others effecting important changes, were made on 25th April, 
1911; 29th May, 1920; 15th May, 1925; 27th July, 1925; 5thFebruary, 
1926; 7th June, 1926; 8th June, 1926; 26th March, 1927; 1st June, 
1933; 2nd June, 1934; 22nd June, 1934; 29th March, 1935; 7th May, 
1935; 10th May, 1935; 16th April, 1936; and 21st April, 1937. The 
amendment of 1934 was contained in the Status of the Union Act which 
accepted the constitutional changes made by the Statute of Westminster. 
Section 2 of the Act declared: “The Parliament of the Union shall be 
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the sovereign legislative power in and over the Union, and notwith¬ 
standing anything in any other law contained no Act of the Parliament 
of the United Kingdom and Northern Ireland passed after the 11 th 
day of December 1941 shall extend, to the Union as part of the law of 
the Union unless extended thereto by an Act of the Parliament of the 
Union.” 


The Constitution of 


1909 


Features of the Constitution. “The most striking charac¬ 
teristic, perhaps, of the Constitution is its trust in the future. 1 Thus 
speaks Mr. Brand who was secretary to the Transvaal delegation to 
the National Convention. And I his is true. Till the union was effect¬ 
ed, the Dutch and the English, the two partners, had been extremely 
suspicious of each other and of the new Government. Yet they made 
several compromises to meet each other’s view-point relying upon a 
better future. In the circumstances then prevailing, none could have 
predicted the establishment of such a close union. 

Unitary features. The delegates to the convention really did a 
wonderful work in framing a constitution which though bearing 
several federal features, is essentially unitary in spirit. It gives more 
power to the central government and relegates the provinces to the 
status of merely administrative units depending upon the centre for 

their legislative, executive and judicial functions. Provincial Govern¬ 
ments in the Union exercise mostly delegated authority and their 
legislative measures are merely ordinances and not laws. The heads of 
provincial executives are called Administrators and not Governors or 
Lieutenant-Governors. The Union Government may delegate any 
power to be exercised by the provincial government. In the Preamble, 
there is no reference to the wishes of the people of the Union though 
the Draft Constitution was prepared by the delegates of the colonial 
governments and in one colony at least, viz., Natal, the Draft was 
referred to the people for their approval. As the Preamble states that 
“the several British Colonies therein should be united under one 
Government in a legislative union under the Crown of Great Britain 
and Ireland,” the Union is generally unitary in spirit. 

Federal features. There arc, however, certain features in the 
constitution which give it a federal appearance. In the Preamble nscli 


1 Union of South Africa, p. I 14. 
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there is mention of making “provision for the establishment of pro¬ 
vinces with powers of legislation and administration in local matters 
and in such other matters as may be specially reserved for provincial 
legislation and administration,” thus the Central Government does not 
possess unfettered powers. Dutch and English have both been recognised 
as official languages in which all official records are printed. In Canada, 
too, French and English had to be recognised as official languages to 
satisfy both the French and the English settlers. Australia, on the 
other hand, had no racial or linguistic problem to solve. In the Union, 
the central legislature is composed on provincial basis, the Senate as 
well as the House of Assembly, and this is essentially a federal feature 
of the constitution. Moreover, there is a compromise on the question 
of locating die Capital of the Union. Cape Town has been fixed as 
the seat of the J.ngis! imv. ITetorin ih ' ol the Executive Government, 
and Ploemlbnu in dial of the Supreme Court, as a recognition of the 
presdge of the provinces—a system which is very costly and at the 
same time inefficient. 1 All matters relating to native policy, education 
and franchise have been exclusively reserved to the provinces. I he 
territories of die provinces (of the Union) arc the same as those of 
the colonics before the Union. In the Senate, all provinces have been 
given equal representation, though there is also provision for the 
nomination of eight senators bv die Central Government. All these 
features, which essentially f.>i rued the basis of compromise (a matter m 
which the Afrikanders are past-masters), impart to the constitution a 
federal appearance. 

Contrary to the Commonwealth example, in the South African 
constitution the portion dealing with the Executive precedes that 
dealing with die Parliament. This is probably due to the tendency of 
the Dutch to give their confidence to the Government of the day. 
There is a strong feeling among them that it is disloyal to criticise 
the Government.- In fact, the Executive there seems to predominate 
the Legislature probably due to the slow weakening of Parliaments 
everywhere else. 

A Mixed Constitution. On the whole, the constitution is a 

curious admixture of unitary and federal principles, aiming as it does 

at a union of the two European races. And though during these years 

the Dutch and the English have not really blended (and how could 
*-- .. — . - - » 

• s 0 * * * 

1 Keith : 1'hc Constitutional Laic uj the British Dominion \, p. 303. 

3 Union of South Africa, p. 41. 
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they?) the Union of South Africa ‘‘has at least given the recording 
angel of past policies theme for lamentation.” 1 

The Government of the Union 

The Government of the Union, though a creation of independent 
provinces, has fullest authority over the Provincial Governments which, 
under the constitution, have been reduced to the position of merely 
local administrations. There is. therefore, practically no great limit to 
the powers of the Central Government, save in a few matters like 
franchise and lower education. 

The Union Legislature. The legislative power of the Union is 
vested in a Parliament consisting ol the King, a Senate, and a House 
of Assembly. The Parliament possesses “full powers to make laws 
for the peace, order, and good government of the Union. - In the 
U. S. A., Canada and Australia, on the other hand, the central legis¬ 
lature has defined powers, and in certain cases residuary and con¬ 
current powers as well. 

Senate. The Senate is the upper house of the Union Parliament 
and contains 48 members. It is composed on a peculiar basis. T hough 
each of the original four provinces has been given equal represen¬ 
tation, viz., eight senators, the Governor-General also nominates four 
senators, who hold their seats for ten years. Since 1949 South-West 
Africa (formerly a mandated territory under the Union) has been 
merged in the Union and is represented by 4 Senators in the Senate. 
Thus the total strength of the Senate is forty. One half of the 
nominees of the Governor-General arc selected “on the ground mainly 
of their thorough acquaintance, by reason of their official experience 
or otherwise, with the reasonable wants and wishes of the colouied 
races in South Africa,” (Section 24 (ii) of the Act). This was con¬ 
sidered necessary because the coloured races, composing four-fifths 
of the total population of the Union, are debarred from having direct 
representation in the Parliament, hence self-government in South 
Africa means government merely by the white settlers. 

Election of Senators. Regarding the election of the eight senators 
from each province, a novel procedure, unknown to other constitu¬ 
tions, was followed for the constitution of the first Senate (1910). The 

* Eger ton, Federations and Unions in the British Empire, p. 09. 

{, * Section 59 of the South Africa Act, 1909, , > 
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two houses of the provincial legislature, sitting together in one body 
elected the eight senators for the province. These were elected to hold 
office for ten years, and any vacancy in the interval was to be filled by 
the provincial council (which was elected after the formation of the 
Union) for the residue of the term. Section 25 of the Act provided for 
the composition of the subsequent Senates thus: eight senators to be 
nominated by the Governor-General as aforesaid; the eight senators 
from each province to be elected by the members of the provincial 
council of the province together with the members of the House of 
Assembly elected for that province. So that, at present, the eight sena¬ 
tors of each province are elected neither directly by the people, nor 
only by the provincial council, but by an electoral college composed 
of the members of the provincial council and the members of the Union 
Assembly elected for that province. Thus, the Union Senate is really 
more federal in character than the Senate of any other federation. 
The Representation of Natives Act, 1936, provides for the election of 
four additional senators, each of whom will represent one of the four 
electoral areas into which the Union is divided. These senators hold 
their scats for five years. They must possess tb** same qualifications 
and enjoy the same privileges as other senators. 

Qualifications of Senators. A Senator must be at least thirty 
years of age, a qualified registered voter for election of members of the 
House of Assembly in one of the provinces, a resident of at least five 
years standing within the Union, a British subject of European descent, 
and an owner of immovable property within the Union valued at ‘not 
less thanfive hundred pounds over and above any special mortgages 
thereon.’ In its composition, therefore, the Union Senate is more un¬ 
democratic than the Commonwealth or the U. S. A. Senate. 

Working of the Senate. The term of the Senate is ten years. It 
chooses one of its own members to be its President. At least twelve 
Senators form the necessary quorum to constitute a meeting of the 
Senate for exercising its powers. All questions are decided by a majo¬ 
rity vote, the President having the right to exercise only a casting vote 
in case of equality of votes, but not otherwise. 

House of Assembly. The House of Assembly is the lower house 
of the Parliament and is at present composed of 159 members distri¬ 
buted among the provinces on population basis, in accordance with 
the recommendation of the Ninth Delimitation Commission appointed 
in connection with the 1951 census. These arc elected by single mem¬ 
ber electoral districts in the provinces, and are distributed since 1951 
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thus : the Cape of Good Hope 54, Natal 15, the Transvaal 68, Orange 
Free State 13, South-West Africa 6, and Native representatives 3. 
Members are elected for a five year term. 

In the original composition of the first House of Assembly (1910) 
each province had been assigned an arbitrary representation, the 
Cape and the Transvaal getting a smaller representation (compared 
With their white population) in order to give Natal and the Orange 
Free State a larger representation. 1 The Constitution recognised the 
separate identity of the provinces (undoubtedly a federal feature by 
providing that the representation of no province would be reduced 
until the expiration of ten years after the commencement of the Union 
or until the strength of the House (originally 111 in the year 1910) 
reached 120, whichever period was the longer. It is provided that after 
every five years a census of the European population will be taken 
and on the basis of the latest available figures the strength of the House 
varied in accordance with the following provisions: 

(0 First of all the quota of the Union is determined by dividing 
the total number of the male European adults, as ascertained in the 
census of 1904 (this number was 349.837), by the total number of 
members of the first House, viz., 111. Thus the quota for the Union is 
3*151 for each member. 

* (it) After every five years, census of the European male adults will 
be taken and if there is an increase in any province over the previous 
census figures, each increase of 3,1 51 will add one member to the re¬ 
presentation of the province, but “no such addition will be granted to 
any province until the total number of European male adults in such 
province exceeds the quota of the Union multiplied by the number of 
members allotted to such province for the time being, and thereupon 
additional members shall be allotted to such province in respect of 
only such excess.” This had been provided, because in 1910 the original 
representation given to each province did not follow the quota rule 

strictly, two provinces getting a smaller share and the other two a 

krger one. 

Franchise, and qualifications of members. The present quali¬ 
fications for voters to the Assembly have been fixed in Acts Nos. 38 

1930, and 41 of 1931 which have respectively extended the franchise 
lo all adult (over 21 years of age) European females and removed the 

1 Cape of Good Hope was assigned 51 members. Natal 17. Transvaal 3 G and 

Crange Free State 17. 
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property qualifications existing in the Cape and Natal provinces. 
There is thus adult franchise for the white population. Members to 
the Assembly are elected in single member electoral divisions in each 
province. These electoral divisions are re-arranged after each quin¬ 
quennial census by a Delimitation Commission appointed by the 
Governor-General and consisting of three judges of the Supreme 
Court. In dividing each province into electoral divisions the Commis¬ 
sion gives due consideration to community or diversity of interests, 
means of communication, physical features, existing electoral boun¬ 
daries, and sparsity or density of population. The quota of voters is 
taken as the basis of this division, but “the Commissioners, may, when¬ 
ever they deem it necessary, depart therefrom, but in no case to any 
greater extent than fifteen per centum more or 15 per centum less 
than the quota.” After the Commission has submitted its proposals in 
detail, the Governor-General proclaims them as final decisions. 

Every member of the House of Assembly must be a qualified voter 
for the Assembly, a resident of not less than five years within the Union, 
and a British subject of European descent. 

Organisation of the Assembly. The normal life of the Assembly 
is five years, but it may be dissolved earlier by the Governor-General. 
1 he Assembly chooses one of its members to be its Speaker. At least 
thirty members constitute a quorum. All questions in the Assembly 
are decided by a majority of votes, the Speaker having the right to vote 
only in case of equality of votes, but not otherwise. 

Every member of the Senate or Assembly has to subscribe to the 
prescribed oath of allegiance before taking his scat as a member. No 
person can be a member of both the Senate and the Assembly at one 
and the same time. But a minister who is a member of any one house 
may also speak in the other without, however, voting in that other 
house. A person ceases to be a member of the legislature on being 
convicted for any crime or offence for which he is sentenced to at least 
a year’s imprisonment without the option to pay fine or on being 
declared an insolvent or an insane, or on holding under the Crown an 
office of profit. But Ministers of State, Government pensioners and 
retired Naval and Military Officers arc exempted from this disquali- 
cation. cr\ member ol the Senate or Assembly gets an annual 
allowance, and enjoys all the usual privileges and immunities during 
the period of his membership. 

Parliament decides its own rules. Every house of the Parlia- 
ment makes its own rules of procedure and conduct of business. Both 


Tin; union or south Africa 


311 


houses enjoy co-equal legislative powers, but money bills must originate 
in the Assembly. When a Bill has passed through both houses, it 
must receive the Governor-General's assent before it becomes a law. 
The Governor-General has the right to recommend amendments to 
any legislative mcasutc passed by the Parliament. He may also reserve 
any measure for the King’s pleasure which must be expressed within a 
year. 

Relations between the Houses. If the House of Assembly 
passes a Bill and the Senate refuses to pass it or passes it with amend¬ 
ment to which the Assembly does not agree, it is referred back to the 
Assembly. If in the same session the Assembly again passes the measure 
in a form not acceptable to the Senate the Governor-General may 
convene a joint session, of the two houses. At this joint session, the 
members deliberate and vote on the measure as last proposed by the 
Assembly and on such amendments as are passed by one house but not 
agreed to by the other. If a majority of the total number of members 
of both houses vote for any amendment it is declared to have been 
duly passed by both Houses of Parliament. And if the Bill with am nd- 
ments, if any, is passed by a majority of the members present, i; is 
considered to have been duly passed. It is then submitted to the 
Governor-General for assent. 

This provision for solving deadlocks between tlie two houses is 
simpler than that prevalent in the Commonwealth of Australia or 
even that existing in Canada, and therefore, leads to quicker and 
better legislation. There is also a Natives Representatives Council con¬ 
sisting of six official members, four nominated members appointed 
by the Governor-General (one for each electoral area), and twelve 
elected native members, three for each electoral area. The functions 
of the Council are to consider and report upon (a) proposed legislation 
in so far as it may affect the native population ; (b) any matter referred 
to it by the minister ; (c) any matter specially affecting the interests of 
the natives in general. 

Tm; Union Executive 


King as the Nominal Executive. According to section 1 ( 1) of 
the Status of the Union Act, 1934, the Executive Government of the 
Union in regard to any aspect of its domestic or external affairs is 

vested in the King, acting on the advice of his Ministers of Slate for 
the Union, and may be administered by I lis Majesty in person or by a 
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Governor-General as his representative. Sub-section (2) makes it 
clear that any reference to the King in the Act means a reference to 
King acting on the advice of his Ministers of State for the Union. 

■ The Governor-General is now merely a constitutional head of the 
Union Government and holds, in the King’s name, the command of 
all naval and military forces of the Union. 

There is an Executive Council of Ministers to advise the Governor- 
General in the government of the Union. The members of the Council 
are chosen by the Governor-General and sworn as Executive Council¬ 
lors, holding office, in theory only, during his pleasure. In making his 
choice of these Executive Councillors, called Ministers, the Governor- 
General follows the usual constitutional practice of inviting the leader 
of the majority party in the # Parliament to accept the office of Prime 
Minister. This leader then selects his colleagues and submits their 
names to the Governor-General for formal appointment as Ministers. 
The Ministers form the Cabinet and hold charge of the following 
ministers (there also being some Minister or Ministers without port¬ 
folio): Premiership and Ministry of Foreign Affairs, Ministry of the 
Interior, of Public Health and of Education ; Ministry of Mines and 
Economic Affairs; Ministry of Transport; Ministry of Defence, Minis¬ 
try of Finance; Ministry of Justice; Ministry of Labour; Ministry of 
Agriculture and Forestry; Ministry of Lands; Ministry of Post and 
Telegraphs and of Public Works : and Ministry of Native Affairs. 

The Cabinet is responsible, as a body, to the lower house and resigns 
on losing its confidence. The railways, ports and harbours are 
managed by a Harbour and Railway Board presided over by a 
Minister of State. There is a large number of civil servants, holding 
permanent posts, who conduct the day-to-day administration of the 
country. Dutch and English are both recognised as official languages. 

The Union Judiciary 

The Common Law of the Union is not the English Law but the 
Roman-Dutch Law of Holland, which is largely uncodificd. But with 
regard to certain matters, e. g., mercantile matters, patents, copy¬ 
rights, companies, trade-marks, insolvency, etc., principles of English 
Law have been introduced by statute. The Law of England, however, 
is now imperceptibly influencing civil and criminal procedure and 
is definitely followed in shipping, insurance and other business 
matters. 
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Bv Art. 95 of the Constitution, a Supreme Court has been estab¬ 
lished. It consists of a Chief Justice and four Judges of Appeal. Under 
the Supreme Court of the Union there are provincial Supreme Courts, 
one division in each province, but in the Cape there are two divi¬ 
sions Below each Provincial Supreme Court there are circuit and 
magisterial courts in the province. The judges are all appointed by 
the Governor-General-in-Council. They hold office during good 
behaviour and may be removed by the Governor-General-in-Council 
on an address from both Houses of the Parliament in the same 

session. . ... 

The Appellate Division of the Supreme Court is the highest court 

of appeal for the whole Union and sits at Bloemfontein, the capital 
of the Orange Free State. Ordinarily no appeal from the Supreme 
Court of South Africa or any division thereof lies to the Judicial 

Committee of His Majesty’s Privy Council, but the King continues 
to exercise the Royal Prerogative to grant special leave for preferring 

such appeals. , . . . . , 

The Provincial Supreme Courts, besides exercising original 

jurisdiction in all important provincial matters, “have jurisdiction in 

all matters: . . ,. . 

(a) in which the Government ol the Union or a person suing or 

being sued on behalf of such Government is a party: 

(i) in which the validity of any provincial ordinance shall come 

into question.” , . 

They also exercise jurisdiction in matters afTccting election to the 

Assembly or the Provincial Councils in the provinces concerned. 

The Supreme Court of the Union frames rules for the conduct of 

procedure in all superior and other provincial courts; its process runs 

throughout the Union and its judgmenls and orders have full force 

and effect in every province. Thus within the Union, the powers of 

the Supreme Court are even higher than those of (he Commonwealth 

High Court, but the former does not possess the power of interpreting 

the constitution and adjudging the validity of Union legislation. 

The Provincial and Local Governments 

The four original colonies still continue as the four provinces in the 
the Union, viz., the Province of the Cape of Good Hope, Natal, the 
Transvaal, and the Orange Free Stale. The provinces have limited 
powers, legislative and executive, and are very much like admnustra- 
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tivc areas subordinate to the central government. There is <1 
provincial legislative council in each province, tile members of the 
council being equal in number to the members in the Union 
Assembly elected in the province, provided further that no province 
shall have less than 25 members. At present the strength of these 
provincial councils is: the Cape of Good Hope 61, Natal 25, the 
Transvaal 57, and Orange Free State 25. There is adult European 
franchise in all provinces. Any qualified voter can seek election to 
the council of the province in which he resides. The life of each 
council is five years from the dale of its meeting and it cannot be 
dissolved save by effluxion ol time, there being no responsibility of 
the provincial executive to the legislature. A provincial council meets 
at least once a year. It elects its own chairman from amongst its 
members and Iramcs its own rules of procedure, which must receive 
the Governor-General's assent before having effect. Members of the 
council receive annual allowance and enjoy freedom of speech in the 
council, as well as other usual prerogatives. Questions in the council 
arc decided by a majority of votes. 

Undci Act. *>5, the constitution of 190?.) has given the provincial 

councils power to make ordinances in relations to the following classes 
of subjects : 

(’) ^ lccl taxation within the province in order to raise a revenue 
for provincial purposes: 

(//) I he borrowing of money on the sole credit of the province with 
the consent ol the Govornor-Gciicrnl-in-Gouncil and in accordance 
with regulations to be framed In Parliament: 

(m) Education, other than higher education, for a period of five 
>cais and thercalier until Parliament otherwise provides: 

(ir) Agriculture to the extent and subject to the conditions to be 
defined by Parliamc! t : 

■.*’). 1 h . C t ' s ‘ ahl,sh ' 'b maintenance, and management of hospitals, 
and charitable msdoaions: 

0T Municipal institutions, divisional councils, and other local 
institutions of similar nature : 

Lnr '- 1 works and undertakings within the province, other than 
r.t.h ,vs and harbours and other than such works as extend beyond 
.nc l, trdersol the provmce, and subject to the power orParlia.net to 

dec.arc any work a nation;!! work and to provide Ibr its construction 
by arrangement with tin- provincial council or otherwise- 

(i '"" R "' UlS ' ouls P ai, S poms, and bridges, other than bridges con- 
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nccting two provinces: 

' (i.v) Markets and pounds: 

i> ( x ) Fish and game preservation : 

L The imposition of punishment by fine, penalty, or tmprtson- 
ment for enforcing any law or any ordinance of the prov.nce made m 

relation to any matter coming within any of the classes of subjects 

enumerated in tliis section. . . r , n 

Li) Generally all matters which, in the opm.on of the Governor- 

General-in-Council, are of a merely local or pr.vate nature m the 

Pr S) e A.l other subjects in respect of which Parliament shall by 
J y law delegate the power of making ordmanees to the provincial 

C0 I U t n ifintcresting to observe here that in the U. S. A. and the Com¬ 
monwealth of Australia, where the powers of the central government 
have been restricted and specifically enumerated in the const,tut,on, 
the closing words of the Article (defining those powers leave room for 
expansion of the powers of the central government, but .n the ease 

ofLc Union, some similar words have been put ,n the con.titul.on to 
ot , , ’ r ... i» r „vincial Governments, vide (xu) and (xtii) 

widen the powers of the ' ' . lhe cxpcr ienee of the working 

above. And, therefore, in ^ imcnte in lh e 

of their acquired wider powers. The tendency in 

U. S. A,, art us 1 opposite direction, and the provinces have 

the Union as ec "' a p lcr |<j|0. These extended powers of the 

acquired furl ter po . , e ‘-destruction of noxious weeds and 

provincta count. s the experimental cultivation of sugar, 

vermin and the con tro of^ , ura , ‘, n d kindred societies: library, 
tea, and wines, gun s dm j n istralion with certain exceptions; tlic 

museum and art gallery W ards; poor relief; the regu- 

admin.strat.on of cemetery '. |nl and administration of town- 
ha,ion of shop ^utx; he <)f , abour colonv legislation 

ships, and the Cy. institutions”. 1 The provincial councils 

in its app tc. ton > control of vehicles, horse-racing, and 

also deal with the hcensmg and cm ^ ^ ^ ^ hospiui| 

betting «ind places ol «*nius . . r ..*< 

, .* r . c sc vcral other licencing fees. Whenever a 

an r ucation c< s « nrW law necessary, the power to make 

provincial council cons, - • lbc Union Parliament to enact 

which it does not possess,, it <'< 1 

• 4 i * .* t*sttt'tn tl71J f d!!'i ft/ iftt F.mhitc % p. • 

i Keith, Constitution , AJunnuUntion u u /-«*•* j / i 
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that law. 

There is an important constitutional aspect in which the provincial 
councils in the Union occupy a position of greater subordination and 
inferiority to the central government than the state legislatures in 
Australia or the U. S. A., and the provincial legislatures in Canada. 
Every enactment of a provincial legislature in the Union is called an 
ordinance and not a law, and even this ordinance has no effect or 
force until it has been assented toby the Govcrnor-General-in-Council, 
and an ordinance lapses if not assented to within a year of its passage 
through the Council. “The assent is not by any means a formality, 
and is of special importance as it can be, and has been, used to secure 
the observance of the rule that the control and administration of 
native affairs and of matters specially or differentially affecting Asiatics 
throughout the Union is vested in the Governor-General-in-Council. 
Any ordinance is valid only in so far as it does not disagree with an Act 
of Parliament, and may at any time be superseded by such an Act”. 1 
The provinces raise their own revenues from the resources granted 
them and also receive subsidies from Union Funds, as provided for in 
the financial Relations Act, 1913. But in each province these sub¬ 
sidies form the greater part of the provincial revenues. 

In no other matter do the provinces in the Union differ so much 
from states and provinces in other federations as in the executive 
branch of the provincial government. In the Union, each province 
has an Administrator, appointed by the Govcrnor-Gencral-in- 
Council for a term of live years (residents within the province being 
given preference for appointment), who is the head of the provincial 
executive. There b an executive committee in each province, consist¬ 
ing of four members elected by the provincial council from amongst its 

own membersor otherwise, and the Administrator who is the chairman 
of the committee. The remuneration of the executive councillors is 

* provincial council with the approval of the 
Governor-Gcnural-in-Council. Executive Councillors and the Adminis¬ 
trator have the right to take part in the proceedings of the council and 

those of them who arc elected members of the council exercise the right 
of voting as well. ' ’ 


1 lie .Administrator presides over the meetings of the Executive 
Commit tee. All questions in the Committee are decided by a majority 
o! vo,cs ‘deluding that of the Administrator who. in case of equality of 
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votes has also a second, i. casting vote. The Exccut.vc Committee 
supervises the appointment, tenure of office and retirement, etc., of all 
public officers in the province. “In regard to all matters ... respect of 
which no powers are reserved or delegated to the provincial council, 
the Administrator shall act on behalf of the Governor-General-.n- 
Council when required to do so, in such matters the Administrator 
may act without reference to the other members of the executive 
committee”.* In all other matters the Committee has full powers of 
control, but not being necessarily composed of persons belonging to 
the same party; there is no cabinet respons.b.l.ty to the legislature. 
In this respect; there is much resemblance m the relations between the 
legislature and the executive in the Union provmces, and those ... the 

Swiss cantons. . ... 

The provinces in the Union have almost no powersover the judiciary 

save over magisterial and other minor courts. AM judicial power 

belongs to the Union Government. 

Each province has municipalities and local boards to carry on 
administration of local interests. There are 139 such mumc.palu.es 
in the Cape, and 64 it. the Orange Free State. Each mumc.pal.ty has 
a Mayor and a number of elected members. 

Amendment of the Constitution 

The framers of the Union Constitution preferred the Common¬ 
wealth method of alteration of the Constitution (with certam changes), 

to the Canadian method. Art. 152 of the Constitution empowers the 
Union Parliament to repeal or alter any of the provisions of the 
Constitutional Act, subject to the following two conditions : 

(1) The Parliament cannot repeal or alter any provision for the 
operation of which a definite period of t.me is prescribed . Such 
provisions relate to the formation of the first Senate and Assembly, 
and are now no longer of any olfect as more than the prescribed time 

has elapsed since the passing or the Act. 

(2) The Parliament cannot repeal or alter the proportion or 
provincial representation in the Assembly until its membership has 

reached )50or ten years have elapsed s.nce the formation of the Union; 

whichever is the longer period, and as the number has reached 150 
this restriction is now no longer val.d. It cannot alter qualifications 


» Art. J 4 of the Constitution. 
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for electors to the Assembly in the Cape and other provinces, nor can 
it enact against a recognition of both Dutch and English as offictal 
languages, unless the Bill embodying any of these alterations has been 
passed by both Houses of Parliament sitting together, and at the third 
reading agreed to by at least two-thirds of the total number of members 
of Parliament. The Union Parliament having declared itself a sovereign 
legislature can amend the constitution as provided for in the Statute 

of Westminster. ' m 

During the last forty years the Union Parliament has made several 
amendments in the Constitution, all of them of a minor character, 
dealing with franchise or delegation of more powers to the provincial 
administrations. Of the three Dominions, Canada, Australia, and 
South Africa, the last one has adopted the easiest method of altering 
the Constitution, and this just in keeping with the unitary spirit of the 

constitution. 


Political Parties j 

South Africa presented the greatest difficulties to the British Govern¬ 
ment in the matter of keeping the colonics within the Empire. The Boer 
War of 1P99-1900, terminated by the Treaty of Verecniging, (31st 
May, 1902), was the culmination of the struggle. Happily the Boers 
headed by Generals Smuts, Botha, HerUog and de Wet, kept their 
word and worked the provisions of the Treaty as honourable men. 
They, however, organised a political party llet Volk (the people) to get 
self-government for the Transvaal and the Orange River Colony. 
When the four colonies became united by the Act of 1909, Lord 
Gladstone (son of the greatest Liberal statesman, Mr. Gladstone, of 
England) was appointed the first Governor-General of the,Union. 
On his arrival in Cape Town, Lord Gladstone sounded the leaders of 
public opinion in South Africa with regard to the formation of the first 
Union Cabinet, and on 21st May, 1910, invited General Botha, then 
Prime Minister of the Transvaal, to form the Cabinet. It was at that 
time that Botha differed from some of the other leaders, chief among 
them his friend Jameson, with regard to the general policy to be pursued. 
Botha insisted on including in his Cabinet the important ministers of 
the four provincial cabinets then in existence, so as to work the Consti¬ 
tution which was ‘ the child of sincere co-operation between represen¬ 
tatives of both sections of the people,” viz the Dutch and the English, 
and which required the continuance of the same “sincere co-operation” 
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if the birth of the new South Africa was to be the happiest even, in that 
continent. On the contrary, there were those who agreed with 
Dr. Jameson to take the “best men,” which meant even risking the 

co-operation of some provinces, mostly pro-Bntish. 

Finally, Botha made his choice and included in his Cabinet four 

ministers from the Cape, two from .he Free Stale including General 
Hertzog who took the ministry ofjust.cc, one from Natal, and three 
from the Transvaal. Of the last. General Smuts (Both, s fast friend 
and indispensable lieutenant), became mmister of the Intenor Mines, 
and Defence, and Botha became the first Prime Minister of the Union. 
In the middle of June, 1910, Botha issued a manifesto forming the 

“South Africa Party” with which was incorporated the H, tick. The 

chief object of the new party was to work for the good of the who e 
Union by (f) enlisting the co-opera,ion of the Dutch and the English, 
(ii) reconciliation of all people, and (in) trying get for the Union an 
honourable position within the Empire, l or two years he cabinet 
worked well, backed by a majority ... .he Assembly. Thong , Mr 
Merriman, the Premier of the Cape (1910), had been offered by Botha 
a seat in the Cabinet, lie declined the olTer and became leader of 
the opposition. Thus the Union Parliament started working on party 

‘Tt was well known to people in South Africa that Hertzog by his 
educational policy in the f ree Slate, had alienated the English. But 
the dominating influence of Botha checked Hertzog, m the early 
months of the Cabinet, to give expression to h.s too pro-Dutch and 
anti-British views. This did no. continue for long and ... h.s public 
Utterances Hertzog declared that he placed the interests of the Union 
above those or the Empire. Such a pronouncement made without the 
consultation of the cabinet, struck a. .he root of Cabinet solidarity, 
and in spite or Botha’s repealed attempts to explain away Hertzog s 
views the Government faced a crisis. Hertzog would no. resign ; 
consequently Botha submitted his own resignation and the firs. 
Cabinet’s life ended in.December 1912. I-ord Gladstone again me,ted 
Botha to form a new Cabinet, and this time the General reappointed 
all his former colleagues save Hertzog. This breach between Botha 
and Hertzog brought to ,he fore ‘fundamental and irreconcilable 
divergence of political’ ideals l.e.ween them and then followers. I In- 
Botha group (the South Africa Party) worked fi.r “partnership in a 
commonwealth of free British States as an essential condition for the 
Union’s future,” svl.ereas the Hertzogitcs “looked for salvation to a 
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sovereign State, with a republican regime, outside that commonwealth.** 
Immediately after his “expulsion” from the cabinet, Hertzog organised 
a new party, called the Nationalists, whose chief objects were to 
strengthen the Dutch and work for independence of South Africa in 
national and international matters. Botha’s action and general policy 
were endorsed by the Congress of the South Africa Party, (which 
met on 20th November, 1913, at Cape Town) by a majority of 131 
votes to 90. 

Soon after the outbreak of the War in Europe (1914), Botha made 
ready to invade German South West Africa and occupy it for the 
Empire. On August 20, 1914, the first Congress of National (Hertzog) 
Partv met at Pretoria and unanimously condemned the contemplated 

S 

expedition. “While the Nationalists were loudly protesting against 
participation in the War, the occupation of German territory—secrecy 
concerning which could not be long maintained—was as energetically 
urged in other quarters of the Union as indispensable.” When the 
war in Europe ended and statesmen met at Versailles to sign the Peace 
Treaty, Botha represented South Africa as its Premier. The Hert- 
zogites had spared no pains to mobilise their party resources to oppose 
the South Africa Party. Only a fortnight afier his return from Europe, 
Botha died, and was succeeded in the Premiership by his trusted 
lieutenant General J. C. Smuts. Though somewhat dwindled in 
numbers, the South Africa Party managed to form the majority in the 
Assembly with the help of the Unionists till 1924. .The elections of 
that year resulted in the defeat of Smuts’ Government and- the 
Nationalists who returned with a majority foimed the government 
with General Hertzog as the Prime Minister. This change in the 
government was followed by a movement for South Africa’s secession 
from the Empire, and as a preliminary step to it the Hag controversy 
was started, the Hertzogites insisting on replacement of the Union 
Jack by Union’s own national flag. After a compromise formula had 
been adopted, this controversy came to an end. The Imperial 
Conferences from 1926 to 1930, succeeded in,gctting a higher status 
recognised for the Dominions including South Africa. And with the 
passing of the Statute of Westminster (1931), most of the demands of 
the Nationalist Party and the Union were satisfied. And though the 
difference between the ideals of the two parties have now almost 
disappeared, there is yet a danger of political cleavage, for as long as 
there are divisions between the South African Parly and the Nation¬ 
alists, “there is an ever increasing risk that they will, in order to justify 



THE UNION OF SOUTH AFRICA 


321 


their distinctive political existence, resort either to the resuscitation 
of the old feuds, or to the creation of artificial new grounds of dispute 
on the old lines”. 1 And as long as General Hertzog held the stage, 
there was little probability of fusion between them, because during 
the last fifteen years he had been Prime Minister of the Union, he 
magnified the differences with his political opponents led by Smuts. 
In fact, in the Union the question of political parties has ever since 
1310 become a problem of personal equation. Within the Nationalists, 
republican wing still adheres to ‘the ideal of a Republic.’ When 
England declared war on Germany (3rd September, 1939), the 
Hertzo" Government moved a resolution in the Union Assembly for 
neutrality of the Union, which was defeated by 80 votes against 67; 
Hertzog resigned, and Smuts formed his own Cabinet. The Labour 
Party is yet too insignificant to need notice. 

It was, however, expected that after Hertzog’s retirement from 
active politics the political parties would undergo a change and new 
groupings will take place on economic lines, thus furthering the ideal 
of national unitv. At the same time the future of the Republican 
Party (the extreme wing of the Nationalists) being uncertain; there 
may arise a grave danger to the peaceful development of the Union 
should this extreme wing capture the Assembly. 
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After a very careful consideration of all circumstances 
and due consideration by the Chiefs of the Staff we came 
to the conclusion that friendly Ireland was worth far more 
to us both in peace and war than paper rights under 1921 
Treaty which were only rxcrciseablc at the risk of main¬ 
taining perhaps an increasing avowed ill-will. 

•—NEVILLE CHAMBERLAIN 


The Island of Ireland, situated in the Atlantic Ocean, to the 
West of England, and separated from the latter by the Irish Sea, 
consists of, at present, two parts, each with its own Government. 
These two parts are Eire (i. t. Irish Republic) with an area of 26,600 
square miles and a population of 2,960,593 human souls, and Northern 
Ireland with an area of 33.51,251 statute acres and a population 
numbering 12,79,745. Northern Ireland is largely Protestant while 
Southern Ireland is predominantly Catholic. 

Constitutional History 

Four Periods of Irish Constitutional History. The consti¬ 
tutional history of Ireland falls into four periods, viz.-, from the 
British conquest uplo 1000, from 1800 to 1921, from 1921 to 1937, and 
since 1937. During the first period Ireland was conquered by Britain, 
treated as a dependency and finally united with Britain to form the 
United Kingdom. Since 1800 upto 1921, Ireland made supreme 
efforts to get Home Rule, but Irish nationalism was suppressed and 
ultimately a Treaty was signed between the two countries. The 
signing of the Treaty in 1921 marked die beginning of a semi-inde¬ 
pendent state, a position not accepted by the extreme Nationalists 
under De Valera. In 1937, Ireland adopted a new constitution of 
her own, assumed virtual independence and started her career as a 
sovereign state without the British Crown, 
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British conquest of Ireland. Henry II of England readily 
accepted (in 1168) the proposal of Dermot, the banished king of 
Leinster, to send out an expedition to Ireland on which he had 
already fixed his designs since 1153. On the eve of Bartholomew’s 
Day, 1170, Strongbow (the Earl of Pembroke) arrived near Waterford, 
with a force, defeated the Irishmen and subdued Dublin. Henry II 
established his Law Courts in the newly conquered parts, though 
both the systems of law, English and Irish, continued side by side. 
This led to tragic results, a necessary consequence of divide et impera. 
The successors of Henry II could ill spare enough time for Ireland 
and, therefore, the prosperity of the thirteenth century was gradually 
replaced by the poverty of the fourteenth century. Several expedi¬ 
tions were sent out to subdue the Irish, and they met with varying 
degrees of success. 

Consolidation under the Tudors. To King Henry VII, the 
first of the Tudors, belongs the credit for attempting to improve 
upon the past record in Ireland and trying by conciliatory methods 
to enlist the great tribal chiefs on the side of his government. During 
the reign of Elizabeth, English rule in Ireland was seriously threa¬ 
tened twice, each time by the O’Neills of Ulster. The opportunity 
was seized by Phillip of Spain and the Pope both of whom were 
awakened to the idea that Ireland might well he worked as a basis 

for operations against the English Queen. But with the failure of the 

Spanish Armada in 1588, the designs of Elizabeth’s enemies failed. 
James I completed the Elizabethan process of introducing the English 
system throughout Ireland, particularly by planting English colonists. 
It was at this time that a strong Scottish clement was introduced into 
Ulster which became the chief source ol trouble between England and 

Ireland, and still presents serious constitutional difficulties. 

Clash between Catholics and Protestants. When Charles I be¬ 
came king of England, he sent Wentworth to benefit the people of 
Ireland. Strafford’s avowed object was to support the cause of absolute 
despotism in Ireland. He held that the Protestant interest was the true 

interest of Ireland, yet he did not hesitate to rouse the ardour of the 

Irish Roman Catholics against the Protestant Ulstermen. The English 
began to identify the cause of Charles I with that of the Irish Roman 
Catholics; matters had indeed reached the breaking point. The Irish 
revolt was backed by Spain and the Papacy. The rebellion lasted 
till 1649 when Cromwell, after Charles I’s head had been cut off, 
proceeded to subdue Ireland. He landed at Dublin, subdued it and 
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then proceeded to Drogheda to wreak vengeance on the Irish. The 
property of all persons implicated in the Rebellion after the rising of 
October 1641, was forfeited, and by the Royal Declaration of November 
30, 1660, all lands possessed by the adventurers were secured to 


them. . 

« A pawn in international game. Ireland again became the 

scene of another international struggle between the two powerful 
rivals viz., Louis XIV and William III. James II had, after his flight 
from England, joined Louis XIV who began to espouse his cause 
against William III. Loui* received an offer, in 1666, of the 
submission of Ireland if the Irish were aided in their attempt to throw 
off the English yoke. In 1689, therefore, Louis resolved on an expedi¬ 
tion to Ireland, not to seat James II on his throne, but with the 
desire of making the wearing of the crown as uncomfortable to 
William III as possible. But while the siege of Derry, a small town 
in Northern Ireland shattered the hopes of Louis, James was meeting 
his first Parliament in Dublin on May 7, 1689. Soon the tide turned 

and the Jacobites and their supporters suffered serious reverses. The 

battle of Bovne decided the conflict in favour of William III, and 
the treatv of Limerick, 1691 terminated the revolt. Thereafter 
William forced Penal Laws on Ireland. Internally the gulf between 

the English and the Irish became further widened. 

In the XVIII Century. The eighteenth century was marked 
by the establishment of English rule in Ireland. Gradually Irish 
prosperity suffered grievously. Agriculture gave place to pastuiagc, 
and agrarian grievances coupled with religious grievances made the 
Irish problem more complex. Meanwhile industrial wrongs too 
became serious. The industrial and parliamentary tcstrictions gave 


rise to an increasing restivencss. Then the War of American Indepen¬ 
dence stimulated the movement for Irish liberty. And to the Irishmen 
there was onlv one liberty, viz •, that of the conscience, which was 
being seriously attacked by the Protestants. The French Revolution 
also fanned the United Irish Movement. Napoleon thought of taking 
advantage of the new Irish revolt against England. Meanwhile Pitt 
was awakened to the danger of the existence of two Parliaments, at 
Dublin and London, and he determined to put an end to the Irish 
Parliament. 

Union with Britain and as a part of United Kingdom. Con¬ 
sequently, the Act of Union with Ireland was then passed in 1800. 
Ireland was represented in the English House of Peers by 21 Peers 
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elected for life and 4 Prelates of the Church of Ireland. The Irish got 
100 members in the House ol Commons. Phus the Irish Parliament 

was abolished. 

Meanwhile Pitt tried to fulfil the pledges he had given to the Irish, 
Protestants as well as Catholics, but George III proved too great an 
obstacle. At this time Ireland was fortunate in having Darnel 
O’Connell to guide the movement of Irish liberty. He had three 
objects to fulfil, viz*, the emancipation of Roman Catholics, the 
disendowment of the Established Church and the restoration of 

Parliament. 

Fight for Home Rule. To O’Connell, it appeared that the hbc- 
ration of the Irish masses lay in the re-establishment of ait Irish 
Parliament. Consequently, in April 1840, he founded the Repeal 
Association with the object of getting the Union annulled. He earned 
on a whirlwind campaign throughout the island, but Ins movement 
received a strong opposition in Ulster where the pro-English Protestant 

population predominated. , _ • 1 r r 

The Sinn Fein Movement. About that tunc the Irish famine of 

1846 brought extreme poverty to the Irish peasant. He was cviced 
from his holdings for failure to pay rent to the landlord. The Irtsh 
peasantry demanded three Fs, viz.. Fair rent Fix,ty of tenure 
and Freedom of sales. Their demand was vigorously opposed by the 
landlords. Abroad, in America, the Irish emigrants founded the 
Society or the Fenian'whose members were required to swear “alle¬ 
giance to the Irish Republic, now virtually cslabhshed, and to take- 
up arms when called on to defend its independence and integrity. 
In 1863, a great Fenian Convention was held in Chicago, which con¬ 
siderably increased the American agitation in Ireland. The Govern¬ 
ment in Ireland used repressive measures to counteract the activities 

of the Fenian Brotherhood. ,. _ 

The General Election in England in 1868 resulted m the victory of 
Gladstone who took the earliest opportunity to press forward his 
measure for the disestablishment and disendowment of the Church 
of Ireland. His measure of 1869 proved a success In 1870 he got 
the Land Act passed which eased tension between the landlords and 

the tenants. 


1 This word i. said ,o have been derive,1 from Fiana. a legendary Irish hero 
The subsequent history of .he parly is of «'<*> .merest all students uf Irish 

independence movement. 
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In 1873, the Irish Home Rule League was established, as a result 
of a conference of the Home Government Association of Ireland held 
in 1870; the objects of the Association were declared to be: 

“To obtain for our country the right and privilege of managing our 
own affairs by a Parliament assembled in Ireland, composed of Her 
Majesty the Sovereign and her successors, and the Lords and Commons 
of Ireland; 

“To secure for that Parliament under federal arrangement, the 
right of legislating for and regulating all matters relating to the 
internal affairs of Ireland and control over Irish resources and 
revenues, subject to the obligation of contributing a just proportion of 
the Imperial expenditure; 

“To leave to an Imperial Parliament the power of dealing with all 
questions regarding the colonies and other dependencies of the Crown, 
the relations of the United Empire with foreign States, and all matters 
appertaining to the defence and stability of the Empire at large; 

“To attain such adjustment of the relations between the two 
countries without any interference with the prerogative of the Crown 
or any disturbance of the principles of the Constitution.” 

Thus in 1875, Charles Stewart Parnell who later came to be called 
the ‘uncrowned King of Ireland’ and who was in many respects 
unlike O’Connell, became the leader of the farmers. His fiery speeches 
in peasants’meetings intensified the activities of the Irish anarchists; 
and in 1881 he was arrested. 

The elections of 1885 resulted in Mr. Gladstone’s coming into power. 
He introduced the Irish Home Rule Bill following more or less the 
federal lines previously suggested by Butt. As some of Gladstone’s own 
followers refused to support him, the Bill was rejected on the second 
reading by 343 votes to 313. General elections followed and the 
Unionists (consisting of the Conservatives and dissentient Liberals) 
came into office. They could not for long retain office and were 
succeeded in 1880 by the Liberals under Gladstone whose Second- 
Home Rule Bill in 1893 shared the fate of the first. But the huge 
Liberal majority in the elections of 1906 brought Sir Hcfiry Campbell 
Banncrman at the head of the Government. 

The Liberals introduced the Home Rule Bill of 1912 which, after 
meeting some opposition, was placed on the statute book in 1914. 
This created a great split in Ireland. Ulster refused to accept it, for it 
opposed any kind of separation from England, while the rest of 
Ireland welcomed it. Thus a civil war threatened Ireland, both sides 
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importing large cjuaiitilies of arms and ammunition from abroad. 
Meanwhile the Great War broke out and Ireland, forgetting for the 
moment its own question, rallied round the Empire, believing that 
Irish Home Rule would be won on the fields in Flanders rather than 

in Ireland. 

The Government, while taking steps to suppress revolutionary 
movements, convened a Convention in 1917, consisting of Irishmen 
of all classes and creeds and of all political parties. Unfortunately, 
however, the very day (April 12, 1918) the chairman of the Conven¬ 
tion put the Report into the Prime Minister’s hands, the latter 
announced application of conscription to Ireland. Consequently, 
a storm broke which shattered all chances of a peaceful settlement. 
The Irishmen denied the right of any but their own elected legislature 
to enforce conscription; moreover, even in England conscription had 


not till then been applied. 

Sinn Fein which had become the dominant factor in Irish public 

life since Easter week of 1916 now found none to challenge its autho¬ 
rity over Nationalist Ireland. Meanwhile the majority of the Irish 
members elected to Parliament in 1918, refusing to attend at West¬ 
minster, assembled together under the name of Dail Eireann at 
Dublin and swore lo uphold the Irish Republic. A parallel govern¬ 
ment was established; a republican loan was floated, representatives 
to most European capitals were sent to get recognition for the new 
State; Arbitration Courts were set up, and a new system of local 
government was introduced. The British Government took up this 
bold challenge of the Sinn Fein. It suppressed the Dad Eireann; it 
took severe measures against newspapers that advertised the new 
Republic; it declared unlawful die Arbitration Courts. In return, the 
Sinn Fein launched upon a guerilla warfare against the British 
Government forces. Butin 1920, the Government passed anew Act 
repealing that of 1914, and providing for separate parliaments for 
the six counties of Northern Ireland and the twenty-six counties of 
Southern Ireland. A year later (26,1. June, 1921), Mr. Lloyd George 
invited Mr. Eamon de Valera, who had been President of the Dad 
Eireann since 1917, and Sir James Craig, Prime Minister of Northern 
Ireland, to a conference in London. The conference dragged on with 
increased membership, and shortly after midnight on December fa, a 

Treaty between Geat Britain and Ireland was signed. 

From the Treaty of 1921. The treaty of 1921 was of the most 
revolutionary character, inasmuch as it granted all the demands of 
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the Irish Nationalists except complete separation from the Empire and 
the forcible inclusion of Northern Ireland in the Irish State. By the 
first article Ireland was given “the same Constitutional status in the 
Community of Nations known as the British Empire, as the Dominion 
of Canada, the Commonwealth of Australia, the Dominion of New 
Zealand and the Union of South Africa... .styled and known as the 
Irish Free State’ 5 . 1 Ulster was recognised as forming prima facie a 
portion of the Free State, but if within a month of the ratification of 
the Treaty by Parliament, the two Houses of the Parliament of 
Northern Ireland presented an address to His Majesty, the 
powers of the Parliament and Government of the Free State would 
not extend to the northern countries. And finally the Treaty provided 
for the creation of a Provisional Government for the Irish Free State, 
pending the making by it of a formal constitution. To the Provisional 
Government were transferred all powers and machinery necessary for 
the due discharge of its duties. 

De Valera opposed the Treaty. On the other hand, William T. 
Cosgrave, wh o was elected President of the Council of Ministers, led 
the party in favour of the Treaty. The newly constituted Provisional 
Government determined to restore order and continue the work 
under the Treaty. The new elections to the Dail resulted in 92 supporters 
of the Treaty (including 58 followers of Cosgrave) being returned as 
against 36 opponents. The most noteworthy event of that period was 
the enacting of a Constitution (October 25, 1922) by the Provisional 
Government, which was accepted by the British Parliament on 
December 5. It was put into effect on December 6, by a Royal 
Proclamation. 

The Constitution of 1922. The Irish Constitution of 1922 
presented many novel features. While it resembled older models in 
certain respects, it contained several divergences of considerable 
interest to any serious student of government. It declared the Irish 
Free State (Saorstat Eireann) to be a “coequal member” of the 
Community of Nations forming the “British Commonwealth of 
Nations.” It recognised the sovereignty of the Irish people in Article 
2 which stated: “All powers of government and all authority legisla¬ 
tive, executive, and judicial in Ireland, are derived from the people of 
Ireland. . . .” Irish language was recognised as the official language of 
the Free State, though English was to have equal status (Art. 4). 


1 The terms Dominion and Colony were skilfully avoided. 



IRELAND 


329 


Articles 6-10 enunciated the rights of citizens-liberty of the person 
inviolability of the dwelling of each citizen, freedom of conscience and 
the free profession and practice of religion, free express,on of op,on, 

and the right to free elementary education. 

The legislature. The legislative power was vested ,n a bicameral 
parliament called the Oireachtas consisting of Da.l E.reann (lower 
house) and Seanad Eircann (upper house) whose members were 
granted all the usual privileges and rights enjoyed by legislators in 
democratic countries. Each house controlled its procedure. 

The Oireachtas was forbidden to make ex-post facto law 

Its consent was necessary to active part.cpat.on by the Irish Free 

State in any war save in case of actual invasion. 

With regard to constitutional amendments, Article 50 provided: 

Amendments of this constitution with,., the terms of the Scheduled 

Treaty may be made by the Oireachtas, but no such amendment, 
passed by both Houses of the Oireachtas, after the expiration of a 
period of eight years from the date of the comtng into operation o this 

. , n Kornmc law unless the same shall, after It has been 

Constitution, sha 1 become law t| _ c said , wo H()Uscs of lhc 

passed or deemed to liav « Rcfi ! re ndum of the people, and 
Oireachtas, have been sub- du f shall .horded 

unless a majority or the «^ v o.es of a majority of 

their votes on such ol lhe vo(cs rec 0 rded, shall have 

the voters on t c rCglb , amendment. Any such amendment may 
bren cast in favour ol such anituo.. _ 

, n , 1 . . - , n ..,.; 0( ] 0 f eight years by way oi ordinary 

be made within the said pciioo ° ' . . r A . ,,7 

. 1 ; c-nliirrt 10 the provisions ol Article 4/ 

legislation and as such is subject l 

hereof. t j ic Oireachtas might make pro- 

The Constitution prov people of proposals for laws or consti- 

visions “for the Initiation by me pt-«J 1 i 

tutional amendments.” lc of lhe I rish Free Slate large 

*®Thc Constitution vested in me p i .. „ . 

r » ||- _ i/vfrjslation, ordinary as well as that seeking to 

powers of controlling lcfcd * fcrrcd on them greater freedom 

amend the constitution, and mus „ . . . 

than was enjoyed by the British subjects under the British constitu¬ 
tive Executive. The most novel feature of the Irish Constitution 

of 1922 was the form of the Executive Authority of the Irish l rce Stall. 

ii- ,1 ,.:. v in the King to be exercised in aceor- 

Article 51 vested this authoiity in 1 ~ 

, . -ind constitutional mage of the Dominion of 

dancc w.th law, P^ cc ai l - Counci! to aid and advise 

Canada. It provided : llicic 
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iii the government of the Irish Free State (Saorstat Eireann) to be 
styled the Executive Council. The executive Council shall be responsi¬ 
ble to the Dail Eireann, and shall consist of not more than seven nor 
less than five Ministers appointed by the Representative of the Crown 
on the nomination of the President of the Council.” The President 
of the Council was to be in position and authority, though not in the 
matter of appointment, like the Prime Minister of any self-governing 
dominion. 

The Ministers of the Executive Council all belonged to the Dail 
Eireann. Hence, the fusion of the legislative and executive functions 
made by this specific condition brought the Irish Constitution into 
the category of Cabinet, rather than Presidential, system. The Execu¬ 
tive Council was made ‘collectively responsible for all matters, con¬ 
cerning the Departments of State administered by members of the 
Executive Council.’ It prepared estimates of receipt and expenditure 
of the Free State, every year, for submission to the Dail. It met and 


acted collectively. 

Articles 55 and 5G introduced an extremely important, and at once 
an entirely new, element in the Executive Council. This was the 
nomination, by the Dail, of Ministers from outside the Legislature. A 
Committee of the Dail, constituted in such a way as to be impartially 
representative of the Dail Eireann, recommended the names of such 
ministers who were finally nominated or rejected by the Dail. The 
total number of Ministers including the Ministers of the Executive 
Council, was not to exceed twelve. Thus the Ministry consisted of not 
more than twelve persons of whom the Ministers of the Executive 
Council (the real Cabinet) were not to exceed seven. 

Those Ministers who were not members of the Executive Council 
differed from the Executive Councillors in certain respects, viz., (1) 
every former Minister was individually responsible to the Dail for the 
administration of the Department of which he was made the responsi¬ 
ble head, and (2) his term was the same as that of the Dail Eireann 
existing at the time of his appointment, but he continued in office till 

Ins successor was appointed and he could not be removed from office 
otherwise than by the Dail Eireann itself, and only for stated reasons: 
Ever, Minister, whether a member of the Dail or not, could attend 
and be heard in the Seanad Eireann. 

The Head of the State. The Representative or the Crown was 
sty eel the Governor-General of the Irish Free State and was appointed 
m like manner as the Governor-General of Canada in accordance 
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with the usual practice observed in making such appointments^ His 

salarv was to be the same as that oi im ' , _ . - 

monwealth of Australia, to be paid out of the public funds of the Free 

State. It is clear, therefore, that the Governor-Ceneral of Ir.sh Free 

State occupied the position of a mere const, t u,tonal head of the state 

while the real executive power was exercsed by the Execu.tve Councd 

constitution set up a judiciary more indepen¬ 
dent than that of other self-governing domuuons, w„h the possible 

f Ti: <r i. Court of the Commonwealth of Australia. 

A X r C ts P 64 n 72 dealt wit the- constitution of,he public Courts (consist- 
Arts. 64—72 dealt w.tn in ^ a Court or Final Appeal to be 

ing of the Courts of First I ns bv the Oireachtas. The 

called the Supreme Court) & Court, .-invested with 

Courts of First Instance mcl » „ to determine all matters 

the full origtnal junsd,c. on m and p or criminal , and also 

and quest,ons whether wkh a r!ght of appeal as 

Courts of ocal _ > , hc H igh Court exercised original 

determ,ned by law. (Art „ r any law under the 

jurisdiction m all cases n « ^ d * , WM ivcn appcl late 

Constitution was involved. 1 he . ;bcd by law) , including’ 

jurisd.ctton m all cases ( u P from the decisions of the 

questions relating to the validity ol any 

High Court. ,i lf . Constitution'found favour with Fianna 

Neither the Treaty nor „ uW lcd by Mr . Dc Valera. 

Fail (the new name of the Sum palty was determined 

On the other hand, Mr. Cosgravc s |«o 1 rc.,t> p > 

to respect the Treaty and 1922 '”The pro-Treaty party 

New dectKm. to‘he Da.l^ a -. id ihc Fai , 4t> tllus ,eav- 

of Cosgravc returned | lan ds of the Farmers, Labourites 

ing the real balance of I-'- ; hc lbli ng 46 seats. 

and Independents all of^ supporters _ tbe 

I-or some time t lake the oath of allegiance and were 

Republican Deputies-—refuw- ^ ^ indcpcndcnce outsi de 

thus out of the Dad, co tu j cd „„ a c , . of tactics. At his 

the British Empire. L.tter h ^ ^ ^ lh e oath, treating it as an 

suggest, on, the Republican D _ ^ u on thc Opposition 

‘empty formula, and took tlic 

Benches. i a new General Election in August, 

Thc Cosgravc Government majority, but the Cos- 

1927. None of thc parties secured a c -s J y 
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graveites being the largest group, Cosgrave was re-elected President 
of the Executive Council. 

The Republicans decided to stay in the Dail and try constitutional 
methods to achieve their object, refusing at the same time to have 
social relations with the Government party. . 

The Irish Republicans drew up a very attractive programme con¬ 
taining high promises. At that moment Cosgrave introduced a public 
Safety Bill in the Dail as a permanent amendment to the Constitution; 
empowering the Government to suspend trial by jury and establish 
Military Courts, with powers to inflict death penalty. Both the Dail 
and the Seanad passed the measure. Two years later, there was a 
general world depression which affected Ireland as well. The Cos- 
grave Government increased taxation. All this gave the Republicans 
the opportunity they wanted, viz-, to denounce the Government for 
its extravagance and pro-British policy, and they successfully exploited 
the situation. 

1 he General Election of February, 1932, resulted in the Fianna 
Fail capturing 72 scats out of a total of 153. Dc Valera, now being 
the leader of the largest single party in the Dail, decided to form the 
Government with the tacit help of the Labourites. On March 9, 1932, 
the Dail elected him as President of the Executive Council. Within a 
week of his assumption of power lie publicly declared his determina¬ 
tion to abolish the Oath. The Dail passed the necessary measure and 
even the Seanad, though it was feared it might raise difficulty, quietly 
acquiesced in it. Further amendments to the constitution were made 
one after another ; the most important of which abolished the 
Seanad. 

He used his power, influence, patriotism and tenacity to build up an 
Irish Republic. During the first five years of his Presidentship (under 
the Constitution of 1922) he succeeded in altering some important 
Articles in the Constitution. By the removal of oath Act, 1933, para¬ 
graph 2 of the introductory part of the constitution and the words 
“within the terms of the Scheduled Treaty” occuring in Article 50 
relating; . imendment of the constitution were deleted. Consequently, 
any am iment or construction of any articles in the constitution 
even tho gli repugnant to the provision of the Scheduled Treaty was 
made valid. 

De Valera prapared the draft of a new constitution for replacing 
the former one. The Bill was passed by the Oireachtas and then 
referred to the people. The plebiscite gave decisive verdict in favour of 
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De Valera. In this way, from 29th December, 1937, the Irish Republic 

• „ nrp retaining at the same time, her membership of 
came in *° e *‘ ’ ' Apr u 1949 the Republic went 

the British Commonwealth. But on , f._ nd Act 

out of the Commonwealth according to the Republic of Ireland Act 
of November 1948. 

( The Irish Republic of 1938 

_ . . r TrUh Republic begins with an important 

The Constitution of the Irish * * e of Eire have adopted, 

Preamble which ™ Constitution, and thus emphasises 

enacted and given to themselves 

the sovereignty of the people of thc Constitution, 

The Preamble then proceeds to sta^ ^ J ^ ^ d|gnity and 

viz., ( 1 ) to promote d ” ain true social order, ( 4 ) to restore 

freedom of the mdividua1,(3) «» - m cstabHsh concord wi .h other 
the unity of thc country, ami ) 

nations. # f { the people to themselves. The 

The Constitution is ^ fu „ application of the 

most important feature of the from the words: “We 

principle of self-determmanon winces ^ ^ our3elvcs this 

the people of Eire, .do here > J of the three dominions, viz.. 
Constitution.” Unlike the cons aUa and the Union of South 

Canada, the Commonwealth * d formlUy enacted by the 

Africa, all of which "TJ‘| ldlf C„mmonwealth constitution was 
British Parliament even • people and accepted by the people 

drafted by the representatives o P of the Iris h Republic 

ihemselves in a -fe endum, . ( ) thcmlclves by thc pcop , e . It is not 

was adopted enacted and go . en (hcm by (h( . British Parlia- 

a gifi desired by thc Irish p< °P‘ ‘ ^ 

mem, as thc following Articles affi™^ inalienable, indefeasible, 

“The Irish nation hereby affirms ^,» ^ detcr . 

and sovereign right to choose ^ to dcvelo p its life, poli.i- 

thine its relations with other n ^ w , (h .„ own genius and 

sssr s ,i -w- - * «-*-*-• 

cratic state.” (Art. 5) legislative, executive and judi- 

“1 All Powers of Rovernme ^ whose rig ht it is to desig- 

elal, derive, under God from P P^ ^ ,, to decide all 

nate the rulers of the‘.^‘ according to the requirements of the 
questions of national policy, acc q a 
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common good. 

2. These powers of government are exercisable only by or on 
the authority of organs of State established by this Constitution.” 
(Art. 6.) 

Eire a sovereign state. Nowhere in the Constitution is there 


any reference to the King or the British Empire. It is no longer a 
member of the Commonwealth. The headship of the State is vested 
in a President elected by the people. In this external relationship 
and international dealings, the Irish Republic ceases to have any 
part in the domestic politics of the British Empire. It determines 
its own international policy to be laid down by the Oireachtas which 
alone can be party to any international agreement, and without 
whose approval neither the State shall be “bound by any interna¬ 
tional agreement involving a charge upon public funds”, nor shall 
any international agreement be part of the domestic law of the State. 

Rights of citizens. Like the constitution of 1922, the new con¬ 
stitution of the Republic (1937) enumerates rights of citizens, but in 


greater details. In this Constitution, the Fundamental Rights have 
been divided under five distinct heads, viz.. Personal Rights (Article 40), 
Rights of the Family (Art. 41). Education (Art. 42), Private Property 
(Art. 43), and Religion (Art. 44). The personal rights secure to all 
citizens equality before the law; protection of their life, person, good 
name, and property; inviolability of dwelling; the right t> assemble 
peaceably and without arms; and the right to form associations and 
unions. Article 41 recognises the family “as the natural primary 
and fundamental unit group of Society, and as a moral institution 
possessing inalienable and imprescriptible rights, antecedent and 
superior to all positive law.” The welfare of the family being indis¬ 
pensable to the welfare of the nation, its constitution and authority 
arc guaranteed necessary protection. The duty of the women in 
the home is considered to be of very vital support to the State, hence 
mothers are not to be obliged by economic necessity to engage 

in labour to the neglect of their duties in the home. The institution 
of marriage is guarded; dissolution of marriage is prohibited. 

The State acknowledges “the inalienable right and duty of the 
parents to provide, according to their means, for religious and moral, 
intellectual, physical and .social education of their children ” and 
leaves the parents free to send their children to any schools they like 
without obliging them to prefer any particular schools; it makes a 
certain minimum standard of education, moral, intellectual and social 
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compulsory. Primary education is made free and provision for giving 
reasonable aid to private, and corporate educational initiative, and for 

other educational facilities and institutions is made by the State. 

“The State acknowledges that man, in virtue of his rational being, 
has natural right, antecedent to positive law, to the private owner- 
ship of external goods.” And it accordingly guarantees to pass no 
law attempting to abolish the right of private ownership or the 
general right to transfer, bequeath, and inherit property. The exer¬ 
cise of these rights is regulated by the principles of social justice, and 
is subject only to those limits which the exigencies of common good 

m Thes“a« guarantees freedom of profession and practice or any 
religion, subject to public order and morality not to endow any 
religion not to impose any disabilities or make discrimination on 
religious grounds. Every religious denomination is allowed to 
manage its own affairs, own, acquire and administer property, 
movable and immovable, and maintain institutions for religious or 

C ^Z°^, IH.B State. Article 2 of the Constitmitm 

prescribes the territorial limits of the fnsh its islands and thc 

territory consists ol thc wnon. . . , . 

territorial “seas.” The words “/V ,vhale .stand of Ireland 'ncludetl e 

six counties of Northern Ireland which til o-'ay eontmues^o be 
separately governed, uninfluenced by the Irish Republic, and with a 

is or in English language, Ireland, 

and not the Irish Free State as it used to be till 28th December 1937^ 
The national flag is the tricolour of green, white and orange and he 
first official language is the Irish language, English being recogmsc 

as a second official language. All persons w o were dU/u-ns j’ 
Saorstat at the time of coming into operation of the Republican 
Constitution are recognised citizens of Ireland. The future acqum- 
tion or loss of citizenship is to be determined by law. Ir.returnif 
the rights guaranteed to the citizens (under Articles 40-44) already 
described, the Constitution lays down fidelity t0 ^ e nation and loyally ,o 
the Stale as the fundamental political duties of a citizens 

The Executive 

The President of the State. The Republican Constitution makes 
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a very revolutionary change by avoiding all references to the King 
and by vesting the headship of the State in a President (Uachtrannah 
Eireann) who takes precedence over all other persons in the State and 
exercises and performs the functions conferred on the office by it. 

Elective Office. The President is elected for a seven year term 
directly by the citizens through secret ballot on the system of the 
proportional representation by means of the single transferable vote. 
All citizens who were voters for Dail Eireann are also voters for the 
presidential election. In the United States of America till 1940, a 
particular holder of the office of President could succeed himself only 
once according to a well-established convention, but the Irish Cons¬ 
titution itself prescribes a limit in Art. 12(3)2: “A person who holds 
office as President shall be eligible for re-election to that office once, 
but only once.” Every Irish citizen who has reached his thirty-fifth 
year of age is eligible for election to Presidentship. 

How nominated. Nomination of candidates seeking election to 
Presidentship must be made either (1) by at least twenty members of 
the Oireachtas, or (2) by the Councils of not less than four ad¬ 
ministrative Counties as defined by law. Former or retiring Presi¬ 
dents may, however, nominate themselves. 

The President is not a member of cither House of the Oireachtas, 
but if a member of either House is elected President he has to vacate 
his seat in the House. Nor can the President hold any other salaried 
office or position. He enters upon his office by taking and subscribing 
publicly, in the presence of the members of both houses of the 
Oireachtas, of Judges of the Supreme Court and of the High Court, 
and other public personages, a declaration, solemnly and sincerely 
promising and declaring (/) to maintain the Constitution of Ireland 
and uphold its law. (ii) to fulfil his duties faithfully and conscienti¬ 
ously in accordance with the constitution and law, and (iii) to dedi¬ 
cate his abilities to the service and welfare of the people of Ireland. 

How impeached. The President is assigned an official residence 

in or near the citv of Dublin. His emoluments and allowances are 

0 

determined by law. He may be impeached for stated misbehaviour. 
Either House of the Oireachtas, on receiving a signed notice from 
thirty of its members, may entertain a proposal to prefer a charge 
against the President, and the proposal is adopted only when a re¬ 
solution to that effect is passed by two-thirds of the total members 
of that House. The charge is then investigated or caused to be in¬ 
vestigated by the other House, and on being sustained by two-thifd^ 
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of its total membership, the President is removed from his office. 

Powers of the President. Unlike the British King, the President 
of Ireland is subject to impeachment for stated misbehaviour, hut 
like the King he is not answerable “to cither House of the Oireachtas 
or to any court for the exercise and performance of the pow-ers and 
functions to his office or for any act done or purporting to be done by 
him in the exercises and performance of these powers and functions 
He exercises these powers and functions only on the advice of the 
Government, except where he is required to act in his absolute dis¬ 
cretion with or in relation to the Council of State. Subject to the 
Constitution, additional powers may be conferred on the President 

bv law. 

The President appoints, on the nomination of Dail Eireann, the 
Taoiseach (head of the Government or Prime Minister), and on the 
latter's nomination, with the previous approval of the Dad, other 
members or ministers of the Government. On the advice of the 
Taoiseach, the President <i) accepts the resignation or terminates the 
appointment of any member of the Government and («) summons 
and dissolves the Dail Eireann. In his absolute discretion he may, 

however, refuse to dissolve the Dail Eireann on the advice of a 

i i retain the confidence of a majority in t lie 

Taoiseach who has ceased to u lain •> 

tpv • | *jr . ronsultation with the Council ot State, 

Dail. He may, at any tune, in consume 

convene a meeting of either or both Houses of the Oireachtas 

Like the heads of Stales in other countries the Irish 1 resident 

i . ii „„,i- 1 iv the Oireachtas, holds and exercises, 

promulgates every law 1 made ny u“-’ . 

, i i command of the Defence Forces ol 

in accordance with law, supreme c , 

, o ,, lo officers of the Defence forces, and 

the Slate, grants Commissions to omcc . 

, -i r i ,. ., I1( i ihc power to commute 01 lemil 
exercises the right of paidon anei me j . 

punishment imposed by any court exercising criminal jurisd.C on 

After consultation with the Council of State the President (■) may 

. , . tt ^rvlic Oireachtas by message or address 

communicate with the Houses ol tne w 7 , , . 

r • i , ^ importance, and (n) may address 

on any matter of national or public u I 

. i twt 4 - .t inv time on any such matter, but 

a message to the Nation at any 7 , , r . 

i i a have received the approval ol tlic 

every such message or address must lu i 

G 'limitations on powers. These powers of the President, great as 
they appear to be in theory, are limited in praet.ee in two ways, 

7 * Every Bill paced or deemed .ave been passed by bulb House, require. 

Ills signature for enactment into law. 
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the institution of the Council of State, and the powers of the Govern¬ 
ment (Cabinet) rendering him only a constitutional head of the State. 

In the absence of the President, or during his temporary or perma¬ 
nent incapacity, his powers are exercised by a Commission (akin to a 
Council of Regency in England) consisting of the Chief Justice (in his 
absence the President of the High Court), Chairman (or Vicer 
Chairman) of Dail Eireann, and Chairman (or Vice-Chairman) of 

Seanad Eireann. ^ ‘ 

The Council of State. The Council of State is a novel institution 

established by the Constitution. While in its advisory functions it 

may be likened, though only to a certain extent to the Privy Council 

of England or Canada and to the Genro or Elder Statesmen ofjapan 

before 1945, its composition is considerably different from these bodies. 

It consists of (i) As cx-office members, the Taoiseach, the Tanaiste, the 

Chief Justice, the President of the High Court, the Chairman of Dail 

Eireann, the Chairman of Seanad Eireann, and the Attorney General; 

(it) Every person able and willing to act as a member of the Council 

of State who shall have held the office of President, or the office of 

Taoiseach or the office of Chief Justice, or the office of the President 

of the Executive Council of Saorstat Eireann; and (m) such other 

persons, if any, as may be appointed by the President under this 

Article to be members of the Council ot Slate. J. 

The Constitution authorises the President to appoint, acting in his 
absolute discretion, at any time and from time to lime by warrant 
under his hand and seal, any persons whom he might consider fit ,to 
be members of the Council of State under category (iii) stated above, 
but the number of such persons as members of the Council at the same 
time must not exceed seven. 

Every member of the Council of State, at the first meeting he 
attends, has to take and subscribe to a declaration solemnly and 
sincerely promising and declaring to faithfully and conscientiously 
fulfil his duties as a member thereof. A member of the Council of 
State appointed by the President may resign by submitting his 
resignation to the President; and the latter may, for reasons which 
he considers sufficient, by an order under his hand and seal, terminate 
the appointment of any member appointed by him. 

The meeting of the Council of State may be convened by the 
President when and where he shall determine. The powers of the 
Council of State are purely advisory, but the President cannot perform 
and exercise functions and powers which he is required to perform 
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and exercise after consultation with the Council, unless on every 
occasion before so doing he shall have convened a meeting of the 
Council and the members present thereat shall have been given a 
hearing by him. It must, however, be remembered that the purely 
advisory nature of the functions of the Council of State and the 
presence of the Taoiseach (Prime Minister) in it preclude the possibility 
of the Council becoming a rival of the Government or Cabinet. 

The Government. By Article 28of theConstitution, theexecutive 
power of the State is exercised by or on the authority of the Govern¬ 
ment which shall consist of not less than seven and not more than 
fifteen members appointed by the President according to the provisions 
of the constitution. The Government owes collective responsibility to 
Dail Eireann. It prepares the financial Estimates of Receipts and 
Expenditure each year and submits the same to the Da.l tor con- 

sideration. 

The Taoiseach. The head of the Government, or Prime Minister, 
is designed Taoiseach. He keeps the President informed on all matters 
of domestic and international policy: he nominates h.s deputy, 
designated the Tanaistc, who acts in place of the Taoiseach during 
the latter’s temporary absence. All members of the Government must 
be members of Dail Eireann or Seanad Eireann, subject to two 
conditions, viz., the Taoiseach, the Tana.ste, and the members in 
charge of Finance must be members of Dail Eireann, anti not more 
than two or the members of the Government may be members of 
Seanad Eireann. Every member of the Government has the right 
to attend and be heard in each House of the Oireachtas. These 

provisions go to show the larger power of the Dail. 

The Taoiseach may resign from his office by placing Ills resignation 

in the hands of the President, while any other member of the 
Government may resign by handing over his resignation to the 
Taoiseach for submission to the President who will deal with ,l as 
advised by the Taoiseach. The Taoiseach may at any time for reasons 
which seem sufficient for him require a member to resign and tf the 
latter fails to comply his appointment shall be terminated by the 
President. The Taoiseach shall resign from office upon ceasing to 
command the confidence of a majority in the Dail, unless on Ins advice 
the President dissolves the Dail and orders a general election. The 
resignation of the Taoiseach from office automatically involves the 
resignation of all members of the Government, but Government 
Continues in office till their successors are appointed. 
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Other matters like the organisation and distribution of business of 
the Departments of State and the designation of ministers (members 
of Government) in charge of the Departments, the discharge of the 
functions of a member during his absence, and remuneration of 
members, are all regulated by law laid down by the Oireachtas. 

In short, the Government of Ireland is a responsible cabinet, owing 
collective responsibility to the popular branch of the legislature. 

The Legislature 

The National Parliament. The legislature of Ireland is officially 
named Oireachtas, consisting of the President, and a House of Repre¬ 
sentatives (Dail Eireann), and a Senate (Seanad Eireann), The 
Oireachtas sits near the City of Dublin. It may sit in such other place 
as law may determine. It is the sole legislative body of the State. 
Provision may, however, be made for the creation of subordinate 
legislatures and the powers and functions to be exercised by them. 
The Oireachtas may make a law providing for the establishment of 
functional or vocational councils representing social and economic 
life of the people, and to determine their duties, powers and rights, 
and their relations to the Oireachtas and to the Government. 

Any law of the Oireachtas repugnant to the Constitution is invalid 
to the extent of repugnancy. Moreover, the Oireachtas cannot pass 
an ex-post-fact,> law. The right to raise and maintain military and 
other armed forces is exclusively vested in the Oireachtas. 

The Oireachtas holds at least one session each year. Its sittings 
arc usually public; but any House may, by two-thirds vote, decide in 
cases of special emergency to hold a private sitting. Each House is 
empowered to elect a Chairman and a Vice-Chairman to fix their 
remuneration, to frame its own rules of procedure and standing 
orders, to ensure freed om of debate, and to protect itself and its 
members against any person or persons molesting or attempting to 
corrupt members in the discharge of their functions. All questions 
in each House are decided by a majority of votes, the Chairman or 
presiding officer voting only when there is an equality of votes. 
Proceedings of each House arc privileged. Members are immune 
from arrest while going to or returning from the House and are not 
amenable to any court other than the House itself for any thing 
spoken in the House. They get allowances in respect of their duties, 
and enjoy free travelling facilities. No person can be a member of both 
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the Houses at the same time. 

Every citizen, without distinction of sex, who has reached the age 

of 21 years is, unless otherwise disqualified (no disqualification being 
allowed only on the ground of sex), is qualified to be (i) a voter to, 
and eligible for membership of Dail Eireann, and (it) eligible for 
membership of Seanad Eireann. Each voter is entitled to only one 
vote. 

The Lower House. Since 1947, Dail Eireann consists of 1 17 per¬ 
sons elected on the basis of proportional representation by meant ol 
single transferable vote. The constituencies arc fixed by law, and arc- 
assigned members at the rate of one member for not more than thirty 
thousand nor less than twenty thousand of the population, the same 
proportion being maintained for all constituencies. No constituency 
is to be so arranged as to be entitled to less than 3 members. Consti¬ 
tuencies are to be revised at least every twelve years, but no alteration 
in them can affect the life of the then existing Dail. Normal life of Dail 
Eireann is seven years, unless sooner dissolved. 1 his normal term ol 
7 years may be reduced by law only. A general election for the Dail 
is held not later than thirty days after the dissolution of the D.iil, 
polling being held, as far as practicable, on the same day throughout 
the country, and the new Dail meets within thirty days of that polling 
day. The Chairman of Dail Eireann is automatically re-elected mem¬ 
ber at a general election, as provided by law. Dail Eireann alone 
exercises the right to consider receipts and expenditure estimates, but 
•only when these are presented to it by the Government. 

The Upper House. The upper house (Seanad Eireann) consists 
of sixty members of whom eleven arc nominated by Taoiseach, with 
their prior consent, and the remaining forty-nine are elected thus: 3 
by the National University of Ireland, 3 by the University of Dublin, 
and forty-three from five panels of candidates. All elections are held 
by proportional representation. The franchise for election of Uni¬ 
versity representatives is fixed by law. The five panels for election of 
the 43 members are so formed as to contain persons having knowledge 
and practical experience of: (1) National Language and Cultuie, 
Literature, Art, Education, and similar interests determined by law; 
(2) Agriculture and allied interests and Fisheries ; (3) Labour, or¬ 
ganised and unorganised; (4) Industry and commerce, including 
banking, finance and accountancy, engineering and architecture; (5) 
Public administration and social seivices, including voluntary social 
activities. Not less than five and not more than eleven members are 
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elected from each panel, but provision may be made by law for direct 
election by a functional or vocational group or association or council 
or a certain number assigned to each panel. 

Laws: How Made. A Bill, other than a Money Bill, may originate 
in either House: Money Bills can originate in Dail Eireann only. 
Every Bill other than a Money Bill initiated in and passed by the Dail 
may be amended by the Seanad; and the Dail then considers such 
amendment. A Bill initiated in and passed by the Seanad but amended 
by the Dail shall be considered in its amended form as a Bill initiated 
in the Dail. A Bill passed by either House and accepted by the other 
is deemed to have been passed by both Houses. 

Money Bills. A Money Bill passed by Dail Eireann is sent to 
Seanad Eireann for its consideration. The latter may recommend 
changes within twenty-one days of its receipt from the Dail which may 
then reject any or all of these recommendation made by the Seanad. 
If, however, Seanad Eireann fails to return the Bill within twenty-one 
days, or returns it within that period with recommendations to which 
Dail Eireann does not agree, the Bill is deemed to have been passed by 
both Houses at the expiration of the said period of twenty-one days. 
Thus Seanad Eireann can, at the most, delay the passing of a Money 
Bill into law by twenty-one days. 

A Bill is a Money Bill if it deals with all or any of the matters affect¬ 
ing ‘ ‘the imposition, repeal, remission, alteration or regulation of 
taxation; the imposition, for the payment of debt or other financial 
purposes of changes on public moneys or the variation or repeal of any 
such charges; supply; the appropriation, receipt, custody, issue or 
audit of accounts of money; the raising or guarantee of any loan or 
repayment thereof; matters subordinate and incidental to these matters 

or anv of them.” The Chairman of Dail Eireann certifies a Bill to be 
# 

a Money Bill, if it is such in his opinion, and this certificate is final and 
conclusive unless Seanad Eireann resolves, at a sitting at which not 
less than thirty members arc present, that the question whether the 
Bill is a Money Bill or not be referred to a Committee of Privileges 
consisting of equal number of members from the two Houses with a 
Judge of the Supreme Court as Chairman who exercises only a casting 
vote in ease of equality of votes. 

Conflicts between the two Houses: how solved. A period of 
ninety days, beginning from the day on which a Bill, not being a 
Money Bill, is sent by Dail Eireann to Seanad Eireann, is prescribed 
within which Seanad Eireann is required to consider the Bill. This 
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period may be increased by mutual agreement of the two Houses. If 
within the prescribed period Seanad Eireann rejects a Bill or passes it 
with amendments to which Dail Eireann docs not agree, the Bill, if 
Dail Eireann so resolves, within one hundred and eighty days after the 
lapse of the said prescribed period, is deemed to have been passed by 
both Houses on the day of such resolution. 

Article 24 makes special provision for restricting the preset ibed 
period for consideration by Seanad Eireann of a Bill passed by Dail 
Eireann, if the Taoiseach certifies by messages in writing addressed to 

the President and to the Chairman of each House that in the opinion 

of the Government the Bill is necessary for preserving public peace 
and security, or that due to a state of internal or external emergency 
the time for the consideration of the Bill be abridged, provided the 
Bill does not seek to amend the Constitution. And if Dail Eireann 
resolves in favour of abridgment of the period and the President, after 
consultation with the Council of State, concurs, the period shall be 
accordingly abridged. In that case the Bill, if it is rejected by Seanad 
Eireann or is passed with amendment to which Dad Eireann docs not 
agree, or is neither rejected nor passed by Seanad Eireann within that 
abridged period, shall be deemed to have been passed by both Houses 
at the expiration of a period of ninety days, unless before the expiry 
of this period both Houses resolve that the law do remain in force for 
such longer period as is specified in that resolution. 

All these restrictions on the legislative powers of Seanad Eireann 
reduce it to the position of a revisory body which may delay but not 


prevent the passing of legislation. 

Signature of the President. When a Bill, other than one seeking 
to amend the Constitution, is passed or is deemed to have been passed 
by both Houses the Taoiseach presents it to tile President ior his signa¬ 
ture and promulgation by him as law, who is required to sign u not 
earlier than five nor later than seven days after the presentation ol die 
Bill. But at the request or the Government, with the prior consent of 
Seanad Eireann, the President ...ay sign a Bill earlier than five days. 

A Bill signed by the President becomes a law on the day of signa¬ 
ture, unless otherwise stated and is promulgated as a law by pubhea- 
tion, by his direction, of a notice in the Irish Oi/.giml (the official 


gazette). . 

Any Bill, other than one containing a proposal for amending the 

Constitution, deemed to have been passed by both Houses shall, .fa 

majority of the members of Seanad Eireann and onc-th.rd of the 
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members of Dail Eireann send a joint petition to the President within 
four days of its passing that ‘the bill contains a proposal of such 
national importance that the will of the people ought to be ascertained/ 
be not signed by him. He shall consult the Council of State and decide 
within ten days whether to sign and promulgate it as law or not. In 
the latter case, he shall communicate his decision to the Taoiseach 
and to the Chairman of each House. Such a Bill will become law only 
if within a period of eighteen months from the date of the President’s 
decision, (») it has been approved by the people at a Referendum 1 in 
accordance with section 2 of Art. 47, or (m) it has been repassed by 
Dail Eireann after a dissolution and its reassembly. When it has been 
so approved, it shall be signed and promulgated as law by the 
President. 

Amendment of the Constitution. With regard to the amend¬ 
ment of the Constitution, Article 46 says that any provision of the 
Constitution “may be amended, whether by way of variation, addi¬ 
tion or repeal,” in the prescribed manner. Every proposal for amend¬ 
ment of the Constitution must initiate in Dail Eireann as a Bill. 2 When 
it has been passed or is deemed to have been passed by both Houses; 
it is submitted to the people by Referendum, and if, on being so sub¬ 
mitted to the people, a majority of the votes cast at the Referendum 
are cast in favour of its enactment into law the proposal shall be 
deemed to have been duly approved by the people. It will then be 
signed by the President forthwith and promulgated by him as a law. 

Articles 34-38 relate to the administration of justice, constitution of 
the courts and their respective jurisdiction, appointment of judges, 
and the trial of offences. 

The courts consist of Courts of First Instance (a High Court invested 
with the same powers as under the constitution of 1922, and courts of 
local and limited jurisdiction), and a court of final appeal (called the 
Supreme Court). In general, the lcspective powers of these courts are 
almost the same as they enjoyed under the constitution of 1922. Two 
important differences arc that judges of all the courts arc now appoin¬ 
ted by the President, the representative of the Crown having dis- 

1 A Bill is considered to have been vetoed by the people at a Referendum only 
if it is rejected by a majority of the votes polled and provided the votes so cast 
against it amount to not less than one-third of the total votes on tin- register, other¬ 
wise it is considered to have been approved by the people. 

2 “A Bill containing a proposal or proposals for the amendment of this 
Constitution shall not contain any other proposal.*’ Art. -Ki. section 4. 



IRELAND 


345 


appeared in the new constitution, and there is no right of appea to H.s 
Majesty in Council. The Supreme Court is, therefore, the highes 
judicial tribunal; its decisions are final and conclusive. In other 
respects the courts retain their previous status and jurisdictions. In¬ 
dependence of judges, their security of tenure (except their removal 
for stated misbehaviour on an address presented to the President by 
both Houses of the Oireachtas), irreducibility of their remuneration, 

etc. are guaranteed. , . . 

Every person appointed a judge of any of the courts under the 

Constitution has to make and subscribe a declaration solemnly and 

sincerely promising, and declaring in the presence of the Almighty 

God, faithfully and to the best of his knowledge to execute the ofi.c 

of Chief Justice (or as the case may be) without fear or favour affec¬ 
tion or ill-will towards any man, and to uphold the Const, ut on and 
the law. A Judge who declines or neglects to make such declaration 
(before entering upon his office or within ten days of h.s appo.nt- 

inent) is deemed to have vacated his * eal « 

The following matters are regulated in accordance with law . 

(i) the number of judges of the Supreme Court and of theH gh 
Court, the remuneration, age of retirement and pensions ol such 

JU< 5Tthe number of judges of all other courts, and their terms of 

^tion and organisation of the said courts the dis¬ 
tribution of jurisdiction and business among the stud courts a,id judges, 

and all matters of procedure. , . . , 

The Constitution also provides for the making ofa law to present e 
L . . • r-icrli c iion and procedure ol special courts 

the constitution, powers, jurisdicu n ! 1 

, . , .. . . u.., 1 In- law for the trial of offence in cases 

which “may be established by law ' , . 

where it may be determined in accoroa. ...... 

,. 7 . tosectire the effective administration 

ordinary courts are inadequate to „ T ...... 

. 7 «« ~ nf mi )he peace and order. It allows 

of justice and the preservation ol p 1 . . 

. . r tribunals for the trial of offences against 

the setting up of military tribunal* » , 

... i * lw nersons while subject to that law, and 

military law committed by person ... ,, 

also to deal with a state of w ar or armed rebellion. 
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THE UNITED STATES OF ‘AMERICA 

17. Federal Government in the U. S. A 

18. Governments of the States in the U. S. 



I never expect to see a perfect work from imperfect man. 
The result of the deliberations of all collective bodies must 
necessarily be a compound, as well of the errors and preju¬ 
dices, as of good sense and wisdom, of individuals of whom 
they arc composed. The compacts which arc to embrace 
thirteen distinct States in a common bond of amity and 
union, must as necessarily be a compromise of as many 
dissimilar interests and inclinations. How can perfection 
spring from such materials ? 

— HAMILTON 

* * • 

Had no important step been taken by the leaders of the 
Revolution for which a precedent could not be discovered, 
no government established of which an exact model did 
not present itself, the people of the United States might, 
at this moment, have been numbered among the melan¬ 
choly victims of misguided councils, must at best have been 
labouring under the weight of some of those forms which 
have rrushed the liberties of the rest of mankind. Happily 
for America, happily, we trust, for the whole human race, 
they pursued a new and more noble course. They accom¬ 
plished a revolution which has no parallel in the annals of 
human society. They reared the fabrics of governments 
which have no model on the face of the globe. 

—THE FEIERALIST 


THE UNITED STATES OF AMERICA 

federal government in the u. s. a. 

# • 

As America became English, English institutions in the 

_ They adapted themselves to 

colonies became Amer * . . r »; f : r ~i i:r 0 

,bn new conditions andthen ~pL 

Jun^TirstTriumphintrand wf.hou, losing their English 
* • - j _ n American form and llavoui# 

character gained an Am —woodkow WILSON 

I 1 • 1 

i „ r . m( , r ; ra the largest single unit in the New 

The United States of Amenca g ^ and a popula tion of 

World, has an area of ( 3 . 557 '« 1 April. 1950 by the United 

154,233,234* human souls as .hi area and popt.la- 

States Bureau of Census. The. t continental federation itself 

tion of the U. S. A. possessions h • Us own Stalc Government 

eonststs miles and a population numbering 

and an area of 3,545,791 w, lation th c United States 

150,987,006 From the potnt of PP w!th larger population 

stands fourth in the world, the oil owlh of the United 

being China, India ^ Z outstanding phenomena 

TZrTtir? vT the density 

States is only 50 7 Kingdom, 382 in the German Reich 

per square mile in the Unit b . Pacific Ocean 

and 400 in onfhe east. Its varied geographical 

on the west and the Atlant.c Oc blcms and often determined 

cond.Uon. have created P ‘ P olution . In practically every 

the manner of ‘heir ulu^ mQuldcd the politica i life of the 

UnUed State^’ U the modern world, the United States have placed 

Jit^d fi r; C 74»0° I'LXg'm thrWglingmn 'c2 
of September 13 ; 1958* 
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the first example of a truly democratic federal state grown out of a 
congeries of units which had little in common till the outbreak of the 
War of Independence. 

History of the Constitution 


Mil 


i 


The Early Colonies. The United States of America is considered 
to be “the greatest experiment in government that the world had 
ever known.” Originally there were thirteen colonies on the Atlantic 
side of the continent peopled largely by English settlers, though other 
European nations too contributed a smaller part of the population. 
The early settlers had brought to their new homes the political insti¬ 
tutions and instincts of their Mother Country, and this fact exercised 
a profound influence upon the later history of that part of the New 
World. There were three classes of colonies, viz., 

(1) the “Crown Colonies ” which included New Hampshire, New 
York, New Jersey, North and South Carolina and Georgia, each ruled 
by a governor who represented the King’s authority and was assisted 
by a council; 

(2) the “Proprietary Colonies ” including Pennsylvania, Delaware, and 
Maryland, which were under the rule ofindividuals who had obtained 
the right to exercise the powers of government and who stood in 
the same relation to them as did the King to “crown colonies;” and 

(3) the “Charier Colonies ”, Rhode Island and Connecticut, in 
which the powers of government had been conferred directly upon 
the freemen of the colony, by royal charters. 

Similarities between the colonies. There were some minor 
differences in the political frameworks of these different classes of 
colonies but the points of resemblance were very great. “In all the 
colonies there was constant friction between the assembly elected in 
the colony and the Governor and Council appointed by royal autho¬ 
rity. The Governors brought with them from home instructions which 
frequently did not conform to the interests or ideas of the colonists.. 
They (the colonists) doubtless did much to harass and annoy the 
representatives of the King. At the same time the officers sent out 
from England were frequently men of little tact and discretion, with 
the result that they needlessly wounded the susceptibilities of the 
American”. 1 The result was that a very great conflict of interests 


1 T. H. Rcccl, Form and Function's of American Government, pp. 17-18, 
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ensued between the rulers and the ruled, and ultimately‘ the people 
came to regard the assembly as their natural friend and the governor 
as their enemy. In other words, the legislature became popular and 

the executive unpopular.. Another consequence of the struggle was 

that the speaker of the assembly, as its leader and as the highest 
officer owing his power to the popular will became the most influen¬ 
tial political leader in the government” 1 . 

Colonists desired English institutions. The colonists worked 

in their new homes the institutions of their Mother Country to the 
extent they could. Their most valuable inheritance was the “English 
common law” in which “were embedded all the fundamental rights 
of Englishmen which even the King must respect and which at one 
time it was supposed even an Act of Parliament could not destroy.”- 
Ultimately it was the conflict over these rights that brought about the 
estrangement between the colonists and the Mother Country. In the 
third quarter of the eighteenth century, the colonists expressed their 

resentment against encroachment upon their cherished rights by the 

British Parliament. After the close of the Seven Years War in 1703, 
the British Parliament imposed several taxes on the thirteen colonies 
to replenish its treasury. The chief or these taxing measures-.he 
Sugar Act (1774), the Currency Act (1764), the Stamp Act (1 705), the 
TownshendDuf.es ( 1767 ), the Tea Act (1773), and the Intolerable 
Acts (1774)—taxed and regulated the colonial economy and imposed 
serious restrictions upon colonial self-government. The colonists 
resisted the power of the British Parliament to levy these taxes. They 
did not submit to taxation by the Crown and Parliament, but stuck to 
the principle “No taxation without representation,” the first com¬ 
mandment in the Englishman’s political Bible. 

The colonists organised protest meetings and in October 1705 a 
Stamp Act Congress met to denounce the hated tax on newspapers, 
magazines, commercial papers, and other documents. An organisa¬ 
tion of patriots, called the Sons of Liberty, was formed to resist 
British Parliamentary encroachments on the rights or the colon.es. 
The British Government took all possible repressive measures to 

suppress the rising anti-British feeling in the colonies. These thirteen 

colonies, at last, declared war against England and the British Crown, 


• Ibid. 19. Cf. the case of Papincau, 
tx-Prnidcni V. J. Paid in India. 

' * Ibid. p. 21, 


in Canadian history, and lhat of (lie laic 
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and on 4th July, 1776, published the “Unanimous Declaration”: 

Colonies declared War on the Mother Country. “That these 
United Colonies are, and of Right ought to be Free and Independent 
States, that they are absolved fiom all allegiance to the British Crown, 
and that all political communication between them and the State of 
Great Britain is and- ought to be totally dissolved; and that as Free 
and Independent States, they have full Power to levy War, conclude 
Peace, contract Alliance, and to do all other Acts and Things which 
Independent States may of right do.” This resolution was based upon 
the principle enunciated in the preamble. “We hold these truths to 
be self-evident that all men are created equal, that they are endowed 
by their Creator with certain unalienable rights that among these are 
life, liberty and the pursuit of happiness.” And Governments were 
instituted to secure these rights. 

League of colonies. The words “Free and Independent States 
may of right do ’included in this famous Declaration, had far-reach¬ 
ing effects on the constitutional struggle of the colonies. The first thing 
that engaged the attention of the colonists, soon after they had declared 
their independence, was to prosecute the war unitedly, and for this 
purpose they drafted the Articles of Confederation, through the instru¬ 
mentality of a Committee appointed on June 11, 1776. These Articles 
were approved by the Congress of the States on 15th November, 1777. 
Though these Articles were ratified by all the States not before 1781, 
they were put into force soon after they were approved by the Congress. 
The first of these Articles named the confederation “The United States 
of America,” a name continued ever since. The second Article stated: 
“Each state retains its sovereignty, freedom, and independence and 
every power, jurisdiction, and right, which is not by this Confederation 
expressly delegated to the United States in Congress assembled.” 
Thus the states jealously guarded their individual entity and agreed 
to come together for very specific purposes only, which were, thus, 
made clear in the third Article, viz., “The said States hereby severally 
enter into a firm league or friendship with each other for their common 
defence, the security of their liberties and their mutual and general 
welfare, binding themselves to assist each other against all force offered 
to, or attacks made upon them, on account of religion, sovereignty, 
trade, or any other pretence.” 

Nature of the Confederation. The Articles established a Cong¬ 
ress, the only common institution, composed of the delegates of 
states, each state being entitled to send not more than seven and not 
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less than two representatives. Each state was entitled to have only 
one vote, irrespective of the number of its delegates, so that the 
majority of the delegates of a state represented that state’s will; in case 
of a tie between the delegates from a particular state, its vote was lost. 
During the recess of the Congress, a Committee of States composed 
of one member from each state could do anything which the Congress 
was entitled to do. The Congress elected its own presiding officer, 
called “president”, but he had no executive authority attached to his 
office. “There was no intention of permitting another kind of King 
to be smuggled in upon them in the guise of a president”. 1 

No real perpetual union. 1 he intention of the colonists was 
undoubtedly to establish a perpetual union of the States. “But those 
Articles gave no real integration to the confederated states ; they were 
from the first a rope of sand which could bind no one....Under 
them the powers of the Confederation were to be exercised by its 
Congress : its only executive or judicial organs were to be mere com¬ 
mittees or agencies of the Congress : and it was in fact to have no real 
use for executive parts for it was to have no executive lights. Its 
function was to advise, not command. It hung upon the will of the 
states. The Articles were in effect scarcely more than an international 
convention”. 2 No important resolution could be passed without the 
concurrence of all states to ask them even to send their representatives 
to the Congress, with the result that the confederation lost its cohesion 
and the Congress its power. The Congress could only tender advice. 
“It could ask the states for money, but it could not compel them to 
give it ; it could ask them for troops, but could not force them to heed 
the requisition; it could make treaties, but must trust the states to 
fulfil them ; it could contract debts, but must rely upon the states to 
pay them. It was a body richly enough endowed with prerogatives, 
but not at all endowed with powers”. 3 Somehow the war of indepen¬ 
dence was won and the peace treaty of 1783 gave international 
recognition to the United States. New problems then arose which the 
Congress had to face, but it found itself incompetent to tackle them, 
as it had no legal or constitutional authority to enforce its decisions 

The Congress was‘a mere consultative and advisory board’. It failed 

to keep the colonics together after the war was over. As time went on. 


* Read, Form and Functions of American Government p. 39. 

* Wilson, The Stale, (Edition 1900), para 1007. 

* Ibid, para 10G9, 
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the states showed little regard for the authority of the Congress. They 
organised their own army and navy and even sent their own agents 
abroad to negotiate agreements and treaties as if they were sovereign 
states. The Congress looked helplessly on as it had no executive 
authority, nor any means at its disposal, to check these fissiparous 
tendencies and save the unity of the thirteen states, after independence 
had been won. 

“It was the fatal executive impolency of the Confederation which 
led to the formation of the present stronger and more complete govern¬ 
ment”. 1 The states of Maryland and Virginia quarrelled over the 
question of navigation of the Potomac. The Commissioner appointed 
to settle the dispute recommended the appointment of a new com¬ 
mission to go into the whole question of tariff enforced by the two 
states. Virginia called a convention ‘to consider the extension of the 
powers of the Confedciation with regard to commerce.’ The Conven¬ 
tion met at Annapolis in 1786, attended by delegates from only five 
of the states The Convention did not wait for the arrival of other 
delegates and adjourned after passing a resolution calling upon the 
Congress to summon a convention of delegates of all the states, to meet 
in Philadelphia, to consider the general question of amending the 
Articles of Confederation, without which, it thought, the smooth 
working of the Union was impossible. 

The Philadelphia Convention. Accordingly the Congress 
summoned the famous Constitutional Convention of Philadelphia 
(1787). The delegates to the Convention were all men of experience 
in public alf.iirs. and therefore they approached the problem in a 
practical way. Their object was ‘to erect a stable central government, 
at the same time preserving in as large a measure as possible the 
independence of the states.' As a result of prolonged discussions they 
drafted the constitution of 1787, which radically changed the cha¬ 
racter of the government of the United States by allowing the federal 
government to act directly on the citizens of the States. 

» 


The Constitution of 1787 


The Congress submitted this constitution to the States for approval, 
and when on June 21, 1 788, the ninth State (New Hampshire) signi¬ 
fied its assent, it was put into force in all the nine ratifying States. The 

1 Ibid. pp. 45y, 60. 
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' first Congress under the new constitution met on 4th March, 1 789. 

Constitution is the supreme law. The most important part 
of the constitution (1 787) is its preamble which states that the people 
of all the States ‘do ordain and establish this Constitution for the 
United States of America,’ and is a very great improvement upon the 
Articles of Confederation which created a union between the States 
without reference to the people. Another significant provision is con¬ 
tained in Article VI, clause 2, which states: “This Constitution, and 
the laws of the United States which shall be made in pursuance thereof; 
and all treaties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land ; and the 
judges in every State shall be bound thereby, anything in the Consti¬ 
tution or laws of any State to the contrary notwithstanding.” This 
makes the constitution secure and the government of the union very 
stable, because whenever the law of any State or of the federal govern¬ 
ment comes into conflict with the constitution, the latter prevails, and 
the last word to decide such a case rests with the Supreme Court of 
the United States which is an independent judiciary. 

Other features of the constitution. It is the briefest constitu¬ 
tion any modern state has. The Americans have retained two cardinal 
principles in its making, viz-, the sovereignly of the people, and the 
equality of the States inside the federal union. \They have also pro¬ 
vided for separation of powers almost to the extreme end. The legis¬ 
lature, the executive, and the judiciary arc quite independent of each 
other, as will be discussed lateral It is a very rigid constitution and till 
now only twenty-two amendments have been made. It contains what 
is called the “system of checks and balances.”^Thc constitution is the 
first example, in the modern world, of a written constitution. It has 
setup a federation of specified powers in the centre and all other 
powers in the states. It has instituted a novel type of Presidential 
executive, with democratic backing and fixed term of office. The 
constitution safeguards the rights of the individuals and the powers of 
the centre as well as of the units through an independent Supreme 
Court which is at once a novel contribution to political science and 
an institutional means to limit the jurisdiction of competing govern¬ 
ments. There are certain provisions, e. g., vesting the Senate with the 
power of making treaties and appointments although these powers 
have been criticised. But the constitution-makers of 1787 were 
providing for the conditions then prevailing, and, therefore, “It is 
Wrong to judge the government of yesterday by the standard of 
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today.” 1 The constitution has worked not very unsatisfactorily, and 
it has enabled that republic to grow bigger and bigger, and more 
prosperous since it was made. It is true that during this period of 
nearly a century and a half, severe conflicts have arisen and that the 
Civil War of 1061, it seemed for a time, nearly broke the union, yet 
its continuance, subject of course to some of the most important 
amendments, is proof of its being more stable than the constitution 
of France, which has been radically altered several times during the 
same period. 

The constitution, though rigid in form, has developed in practice 
through well-established conventions. The President’s power of ap¬ 
pointments is regulated now by “senatorial courtesy”, a good example 
of convention. His State of the Union messages, delivered in person 
or through some other person, are considered (like the speech from the 
Throne in England) as the statement of the policy he is to pursue in 
administration, and, therefore, Congress legislates on matters discuss¬ 
ed by him to enable him to put his policy into execution. The work¬ 
ing of the political parties, particularly the election of the President, 
is the best example of convention. Nowhere does the Constitution 


refer to elections on parly basis, but the whole system of election is 
now worked on party lines. The Presidential electors arc chosen on 


party lines and they 
deucy and vice-pros 


vote ultimately for the party nominees for presi¬ 
dency. 'Fhe Committee System in the Congress 


is also the result 


of conventions. 


The Committees ate formed on 


party lines. 'I’m* caucus of the party actually governs party matters 
and even the President dare not olfcnd the caucus. It is entirely due 
to convention ill a t national conventions of the parties decide upon 
party candidates for election to Congress and other offices. The 
Primaries in States, which meet for adopting candidates for Senate, 
arc also based upon a convention. Thus conventions have supplied 
blood and llesh to the skeleton of the American Constitution. 


Powers of Federal Government 

The federal government of the United States of America has speci¬ 
fically defined powers to be exercised by the several parts of the federal 
machinery. I he legislative organ, the Congress of the United States 
(composed of the Senate and the House of Representatives), has the 

1 Form and I'unctions of American Government, p. -13. 
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following 18 powers according to section 8, of Article I: 

(1) To lay and collect taxes, duties, imposts, and excises; to pay 
the debts and provide for the common defence and general welfare 
of the United States; but all duties, imposts, and excises, shall be 
uniform throughout the United States; 

(2) To borrow money on the credit of the United States; 

(3) To regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes. 

(4) To establish a uniform rule of naturalisation, and uniform laws 
on the subject of bankruptcies throughout the United States; 

(5) To coin money, regulate the value thereof, and of foreign coin, 
and fix the standard of weights and measures; 

(6) To provide for the punishment of counterfeiting the securities 
and current coin of the United States; 

(7) To establish post offices and post-roads; 

(8) To promote the progress of science and useful arts by securing 
for limited times to authors and inventors the exclusive right to their 


respective writings and discoveries; 

(9) To constitute tribunals inferior to the Supreme Court; 

(10) To define and punish piracies and felonies committed on the 

high seas, and offences against the law of nations; 

(11) To declare war; grant letters of marque and reprisal, and 
make rules concerning captures on land and water; 

(12) To raise and suppoit armies but no appropriation of money 
to that use shall be for a longer term than two years; 

(13) To provide and maintain a navy; 

(14) To make rules for the government and regulation of the land 


and naval forces; 

(15) To provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions; 

(16) To provide for organising, arming, and disciplining the 
militia, and for governing such parts of them as may be employed 
in the service of the United States, reserving to the States respectively, 
the appointment of the olficcrs, and the authority of training the 
militia according to the discipline prescribed by Congress, 

(17) To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession of 
particular States, and the acceptance of Congress, become the seat 
of the government of the United States, and to exercise like authority 
over all places purchased by the consent of the legislature of the 
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State in which the same shall be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings: And 

(18) To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or office thereof. 

The power to declare war rests with the Congress, but the President 
being his own foreign minister can, by his own handling of interna¬ 
tional dealings, bring about a state of affairs in which Congress 
may be left no other course than to declare war. During the period 
1789 to 1942, the Congress declared eleven wars as given below:— 

1. War of June 18, 1812, against England. 

2. Mexican War, May 13, 1846. 

3. Spanish-American War, April 25, 1898. 

4. War with Germany, April 6, 1917. 

5. War with Austria, December 7, 1917. 

6. War with Japan, December 8, 1941. 

7. War with Germany, December 11, 1941. 

8. War with Italy, December 11, 1941. 

9. War with Bulgaria, June 5, 1942. 

10. War with Hungary, June 5, 1942. 

11. War with Roumania, June 5, 1942. 

Section 9, of Article 1 further delimits the powers of the Congress 
by putting negative checks on it, thus : 

1. The Congress cannot suspend the privilege of a writ of habeas 
corpus unless there is a state of actual rebellion or invasion. 

2. It cannot pass cx-post-facto law. 

3. It cannot gran! r/ title of nobility. 

When the constitution was framed in 1787, the question of includ¬ 
ing a Declaration of Rights of citizens had not assumed sufficient 
importance, because the real issue at that time was that of the rights 
of the States versus the powers of the central government. Four years 
later, in the year 1 791 , no less than ten amendments to the constitu¬ 
tion were made, the first nine of which guaranteed the rights of the 
citizens, and thus put a check on the arbitrary powers of the central 
government. These amendments laid down: 

1. “Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech or of the press or of the right of the people peace¬ 
ably to assemble and to petition the government for a redress of 
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grievances 

2. “A well-regulated militia being necessary to the security of a 
free State, the right of the people to keep and bear arms shall not be 

infringed.” 

3. “No soldier shall, in time of peace, be quartered in any house 
without the consent of the owners, nor in time of war but in a manner 
to be prescribed by law.” 

4. People will be ‘secure in their persons, houses, papers and effects, 
against unreasonable searches and seizures. 

5. Trial for capital or other infamous crime will be by a grand 
jury. No accused will be compelled to be a witness against himself. 

6. In all criminal prosecutions every accused shall be entitled to 

speedy and public trial by an impartial jury. 

7. Inordinary suits involving an amount exceeding twenty dol¬ 
lars, right of trial by jury will be preserved. 

8. “Excessive bail shall not be required, nor excessive fm?s im¬ 
posed, nor cruel and unusual punishments indicted. 

9. “The enumeration in the Constitution of certain rights shill not 

be construed to deny or disparage others retained by the people.” 

Amendment fib een passed in 1870, slates that no citizen, ol the 
United States shall be denied the right to vote, nor shall that right be 
abridged, “on account of race, colour, or previous condition of servi¬ 
tude.” Again, amendment nineteenth (1920) extended the right to 

vote to both sexes. 

Delimitation of powers. The tenth amendment (1791) further 
limited the powers of the central government uis-a-ms the Slates by 
providing that “The powers not delegated to the United States by 
Constitution, nor prohibited by it to the States, are reserved to the 

States respectively, or to the people.” Despite these hm.tat.ons on 
the powers of the central government, and the reservalton ol the re¬ 
siduary powers to the Stales the authority of the government has 
been increasing progressively due to several factors. I irsi \ t k 
Doctrine of Implied Powers enunciated by the Supreme Court, espectally 
under Chicfjusticc Marshall, in the actual intcrpretat.on ol the cons¬ 
titution, has largely strengthened the central government 

Increase of powers. As already mentioned m this chapter, para 
(18) or Section 8, Articles I of the constitution has been interpreted 

so liberally as to invest the central government with very great 
powers. Secondly, the growth of international relations and com¬ 
merce have enabled the federal government to increase the sphere ol 
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its activity without causing ofTencc to the advocates of the rights o 
States. Thirdly, in the light of experience of the actual working of 
the constitution, certain amendments have also increased the powers 
of the federal government. For example, para (4) of section 9, Article I 
of the constitution, as drafted in 1787, prohibited the central govern¬ 
ment to lay direct taxes except under certain rigid conditions, but the 
Sixteenth Amendment removed the restriction by providing that 
“The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the 
several States, and without regard to any census or enumeration.” The 
successive extensions of territory beginning with the Louisiana Purchase 
in 1803, led to the development of the responsibilities of the central 
government. The compelling results of the two world wars have 
made the United States the strongest and most inlluential nation. 
New responsibilities have been undertaken and to discharge these 
wide powers have been exercised both by the Congress and the Presi¬ 
dent, without the necessity of going through the process of Constitu¬ 
tional amendments. And lastly, the recent impact of world forces, 
e.g., the Pacific problem, the economic depression, and international 
trade have so much affected all nations that the United States govern¬ 
ment has easily acquired larger jurisdiction with t lie tacit consent of the 
people. The regime of President Roosevelt who had acquired almost 
dictatorial powers affords us a brilliant example. President Eisen¬ 
hower, by enunciating new doctrines for different regions of the 
world, has increased the responsibilities of the American government 
and virtually denounced the Monroe Doctrine of 1823. 

The Federal Legislature 

% 

The Congress of the United States of America is the legislative 
organ of the federation, and consists of two chambers, the Senate 
and the House of Representatives. Article I of the original constitu¬ 
tion (1787) and the Seventeenth Amendment (1913) state the powers, 
composition, and relations of the two chambers. 

The House of Representatives is the lower or popular chamber of the 
U. S. A. Congress, elected directly by the citizens of the States. 
Originally it was provided that for each 20,000 of the population 
there would be elected one Representative, but that each State would 

have at least one Representative, and that at everv decennial census 

the number of Representatives would be revised, but the ratio for 
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all States would be the same. Consequently, the original number 65 of 
the Representatives went on steadily increasing every ten years, on 
account of the rapid increase in population and the creation of new 
States. The Fourteenth Amendment (1868) introduced certain 
changes in election, for the increase in population was so rapid that 
by electing one Representative for every 20,000 of the population the 
size of the House would have become too unwieldy. The assignment of 
members was, therefore, made by Congress after every decennial census 
leading to great changes, e. g., 1 representative for each 30.000 (as 
in 1792) to one for every 345,000 in 1951. The present strength of the 
House as fixed by the Reapporlionment Act of 1929 is 435 and this 
has been fixed permanently. This gives one Representative for every 
345 000 of the 1951 population 1 . These 435 Representatives were 
distributed according to the census of 1950 between the various States 
thus: Alaska 1, Alabama 9, Arizona 2, Arkansas 6 Cal,forma 30 Colo¬ 
rado 4, Connecticut C, Delaware I, Honda 8, Georgia 10, Idaho 2, 
Illinois 25, Indiana 11, Iowa 8; Kansas, 6 Kentucky 9, Lou.stana 8, 
Maine 3 Maryland 7, Massachusetts 11, Michigan 18, Minnesota 9, 
Mississippi 6, Missouri 13, Montana 2. Nebraska 4, Nevada 1, New 
Hampshire 2. New Jersey 14, New Mexico 2 New \ ork 43, North 
Carolina 12, North Dakota 2. Ohio 23 Oklahoma 6, Oregon 4, 
Pennsylvania 30, Rhode Island 2, South Carolina 6, South Dakota 
2, Tennessee 9, Texas 22 , Utah 2, Vermont 1, Virginia 10, Washing¬ 
ton 7, West Virginia 6, Wisconsin 10 and Wyoming 1. 

Electoral districts. The number of Representatives to which 
every State is entitled is fixed by the Congress itself, but the congres¬ 
sional districts” are fixed within a State by the State itself. -In fixing 
these lines the State legislatures frequently resort to what ,s known as 
gerrymandering. That is, if the Republicans happen to control the 
legislature of a State when a ..-districting bill is pending, they crowd 
an the strongly Democratic counties ,n,o as few districts as possible, 
thus insuring Republican represen,a,ion in the greatest possible 

number of districts for, hedeeade ahead. • But when the Democrat 

are in power, they resort to similar device about grouping in heir 
favour The House being composed on population basis, great d,s- 


■ | - 1S ,),<• 49th Stale on July 7. 1950, has Ix-m 

« Alaska having bee,, a<l.m ■ . Slates will lose- I representative 

«iv.-n one representative, ... n- n - * ^ ^ ;|l 

out of Us present quota K'v« n hi' 

* Maskin, F.J. The American Corrrnmenl. |». 
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parities may be observed in the representation of the States. For 
example, the whole of the sparsely settled State of Wyoming sends 
only one Representative, as it has a population of 250,742 souls (1940 
census), while the single city of New York elects as many as 25 
Representatives. All attempts to secure equal electoral districts have 
so far failed. As it is left to the States to demarcate the districts, state 
party influences have stood in the way of achieving districts with equal 
population. For example, Texas made its last district redistribution 
in 1933 and all efforts to reapportionment have failed, with the result 
that the population of the electoral districts varied from 226,739 in,the 
least populous to 806,701 in the most populous (as in 1952). The 
second congressional district of South Dakota had only 159,099. 

Franchise. All the inhabitants of the age of at least 21 years, who 
have acquired rights of citizenship are entitled to vote. Each represen¬ 
tative must be twenty-five years of age and a resident of the State he 
represents and must have been a resident of the United States for at 
least seven years. Most of the representatives are residents of the 
districts they represent but there have been several cases of represen¬ 
tatives who were elected from the districts in which they did not reside 
at the time of election. The life of every House is fixed at two years, so 
that after every two years, a new House is elected in November, but 
the newly elected members occupy their seats in the House only on 
the 3rd January following, the actual date from which the life of every 
new House is counted. 

Local representation. The Representatives are residents of the 
districts which they respectively represent and this has resulted in 
obtaining real local representation, though not without loss of 
efficiency in cases where a district is not very much advanced to pro¬ 
duce a first class legislator. This sytem ‘‘has kept back many good 
men from becoming candidates. It is one of the little ironies of 
American politics that some districts will be rich in Congressional 
material, while in others there is none.” 1 The result is that when a 
candidate is defeated in his own district, he has no other constituency 
open to him. It is true that the members of the lower chamber are, on 
the erage, ‘practical, hard-headed men of good native capacity,’ 
usu;.;!y more than half being university graduates. Even then, “A 
seat in Congress fails to attract many men of high intellectual quality 
because much of the work it involves is dull and tiresome for it consists 


1 Form and Functions of American Government , pp. 265-206. 
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in satisfying the demands of constituents for places, pensions, and help 
in their business undertakings, as well as in trying to secure grants of 
public money for local objects. 1 

Emoluments of members. Each Representative or Senator 

gets an annual salary ofl 2,500 dollars and in addition 2500 dollars 

as tax fee clerk hire, stationery allowances, and travelling allowance 
at 20 cents per mile; the last item in the case of Representatives from 
the Pacific Coast comes upto 2500 dollars per term. Any member of 
the House or Senate may retire and get retirement annuity at the 
age of 62 after he has served at least six years in either House, and 
has paid into the retirement fund the prescribed deduction of six 
per cent of his salary for the five years previous to his retirement. The 
amount of annuity is calculated by multiplying 2J percent of the 
salary received as a Congressman by the number of years of Con¬ 
gressional service, subject to a maximum of 75 percent of the last 
salary. On the whole, “The House of Representatives is perhaps the 
most expensive law making institution ... the world - The Repre¬ 
sentatives are allowed to send their mail post free. They are immune 
from arrest, “except for treason, felony, or breach of the peace, while 
coming from and going to a session. They enjoy freedom of speech 
in the House, but for making indecent remarks a member may be 
expelled with the concurrence of two-thirds of the House. 

House controls its procedure. I he House has full control over 
its method of procedure. It keeps a journal ot its proceedings to be 
published from time to time, though certain portions, if deemed 
necessary, may be kept secret. The House meets for every annua 
session on the first Monday in December. 1 he House has its own post 

office, its own restaurant and other offices. 

Officers of the House. The new House of Representatives meets 

on the 3 rd or January, following its election The first business before 
it is the election of the Speaker, Clerk Chaplain, Postmaster, Sergeant- 
at-Arms, and Doorkeeper. This is done on party lines, each party 
caucus nominating its own candidates, the party in majority winning 
in the ballot. A tradition has been established that Speakers are 
re-elected in subsequent Congresses if their party maintains its majority 
The speaker gets a salary of 40,000 dollars a year, as fixed by law. 1. 


‘ Bryce, Modern Democracies. Vol. 1 1 I* jG ‘ 
* The American Government, p. 5 1 ( *' 1 
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is customary for the Speaker-elect to ask the oldest Member in service 
to administer the oath to him. Amid loud applause and the waving of 
handkerchiefs, and to the click of cameras in the galleries, he accepts 
the gavel from the Clerk, and in a few words thanks the Members and 
pledges himself to fulfil the duties of the Speaker.” 1 Unlike the 
practice in the British House of Commons the American speaker acts 
as a party leader and uses his powers as Speaker to promote his party 
interests and programme. If he likes, the Speaker can express his own 
views on any motion, or vote on any measure if he chooses. Ordinarily, 
his duties are to conduct the proceedings and give his rulings on points 
of order. Then the members are called in alphabetical order to take 
the oath administered by him. This being over, the minor elective 
officers arc then elected, and then the House is declared as organised. 

Formerly, when the membership of the House was comparatively 
small, each Representative had a scat and a desk whereon to do his 
correspondence and other work. But now with the increase in mem¬ 
bership and due to lack of enough accommodation, as well as to enable 
the speaker to be distinctly heard, desks have been removed. In former 
days, the Speaker enjoyed very great powers, including the appoint¬ 
ment of committees, so much so that he was even called ‘Czar’ or 
‘Autocrat.’ but with the election of Speaker Cannon (1896—1911), the 
House determined to stop this autocracy. Mr. Cannon used to say that 
“the Speaker was the creature of the House, and that it could put him 
out of his position any hour it chose to do so.” 2 

Committees in the House. Due to the large membership of the 
House, the Committee System has been adopted. There arc as many 
as 19 standing committees elected by the House itself, consisting of the 
majority and minority party members. Only half a dozen of these 
committees arc important, the most influential of them being the 
Rules Committee, the Appropriation Committee and the Wavs and 
Means Committee. The Rules Committee has virtual power of life and 
death over a Bill. All Bills are referred to this Committee before being 
considered by the House, and only those of them are considered by the 
House which have been reported by the Committee. This gives the 
Committee a great power. The Appropriation Committee has 
complete power over the budget proposals put forward by the Adminis¬ 
tration and the Ways and Means Committee suggests the taxes for 


* Ibid. p. 307. 

2 The American Government, p. 308. 
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raising (he required funds. These two then can, if they so desire (and 
they often do it) frustrate the schemes, or force changes in the policies, of 
the administration. The meetings of the minor committees are seldom 
held. The relative importance of the Committees, however, depends 
upon the kind of legislation before the House, each committee acquiring 
importance wherever a bill or resolution concerning its subject is 
under discussion. 

Legislative procedure. Every new bill after its first formal 
reading is referred to the committee concerned for report. The commit¬ 
tee then proceeds to examine or amend it. When it has reported, the 
bill is put on one of the five calendars, viz., the ‘Union Calendar 
composed of the Committee of the Whole House on the State of the 
Union, dealing with bills concerning taxation and appropriation 
favourably reported; ‘House Calendar’ dealing with public bills, not 
included in the former; the‘Calendar of the Committee of the Whole 
House,’ dealing with all private bills; the fourth calendar contains 
measures introduced by unanimous consent: the fifth calendar deals 
with instructions given to Committees. The second reading then 
begins when members move amendments and advance their respective 
arguments for and against. Every member is entitled to speak once 
and that for not mote than one hour on a particular measure. It is 
when a session of Congress comes to a close that one of the most 
interesting scenes of congressional activity is enacted. For several days 
before there is usually a great rush of business with perhaps an all-night 
filibuster at the end. An all-night session is a strenuous affair and 
frequently the House is without a quorum. Then the members try to 
keep awake “by singing, smoking, telling jokes, and quarrell.ng-.n 
fact, doing everything else but legislating.”* After the third reading 
is over, the Speaker puts the measure to vote. There are three methods 

of voting, viz , 

(1) By “sound of voices,” and this is generally adopted unless one 
of the other two is demanded; 

' *(2) By tellers, wherein the members pass between tellers appointed 

by the Speaker, (this method may be demanded by one-fifth of the 
quorum): and lastly; 

(3) By yeas and nays, demanded by one-fifth of the members 
present, involving actual roll call and consequent loss of time. This 
method is frequently used by the minority as a way of putting obstruc- 


* Ibid. p. 314. 
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tion. 

Conflict between the Houses. After a measure is passed by the 
House, it goes to the Senate. If the Senate rejects it, it is finished. But 
if the Senate amends it, it is referred back to the House. In case the 
House rejects these amendments the disagreement notice is sent to the 
Senate which may demand a conference of an equal number of‘mana¬ 
gers’ appointed by the two chambers to arrive at a compromise. After 
a bill has thus been finally agreed upon, it is signed by the Speaker 
and the President of the Senate and is then transmitted to the President 
of the U. S. A. 

President’s signature. If the President approves it, he signs it 
and it then becomes law, but in case he disapproves it, he sends it 
back, with his objections, to the house in which it had originated. If 
this returned measure is voted again by each of the two chambers, 
separately, by a two-thirds majority, it becomes law despite the 
President’s disapproval. If the President fails to sign it or return it with 
his objections within ten days, it automatically becomes a law. But 
the measures which reach the President during the last ten days of a 
congressional session can become law only when signed by him; thus 
the Pres dent enjoys a ‘pocket veto’ with regard to these measures. 
The veto power of the President is real and has practically been 
exercised by every President. Comparatively speaking, the Congress 
has not been equally effective in over-riding the President’s veto. A 
few examples will illustrate this: 


President with 

Regular 

Pocket 

Over ridden Vetoes 

years of term 

Vetoes 

Vetoes 


Wilson (1913-21) 

25 

9 

5 

Coolidge (1923-1929) 

13 

19 

3 

Roosevc! t 1932-1944) 

369 

260 

9 

Truman (1945-1952) 

182 

70 

12 


Roosevelt and Truman had large majorities in the Congress and 
therefore most successfully applied vetoes. Every bill that becomes law 
is deposited in the office of the Secretary ofState. 

The House has the sole right to originate all bills for revenues, 
although the Senate can propose amendments. Legislative powers of 
the two chambers are equal, except that revenue bills originate in the 
House but the Senate, unlike the House of Lords in England, can 
completely amend money bills retaining only their title. It has also the 
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sole right to elect the President of the U. S. A. incase no candidate 
obtains the requisite majority before the last date for the Presidential 


election. 

Upper Chamber. The Senate is the upper chamber of the Ameri¬ 
can Federal Legislature. It represents the States as such, and recog¬ 
nises their equality of status because each State, small or large, sends 
two representatives (Senators, as they are called) to the Senate/ When 
the constitution was being framed, the supporters of the rights of 
States had insisted upon this equality and it was in ‘a spirit of amity, 
and the value of 'mutual defence and concession’ that their demand 
was accepted. The authors of The Federalist rightly remark that “the 
equal vote allowed to each State is at once a constitutional recognition 
of the portion of the sovereignty remaining in the individual States 
and an instrument for preserving that residuary sovereignty.” 1 They 
further remark that this also provides ‘ additional impediment” 
against improper legislation although they admit “this complicated 
check on legislation may in some instances be injurious as well as 
beneficial./•''Originally it was provided that the Senators would be 
elected by the respective legislature of the States, but the Seventeenth 
Amen dment (1913) now provides that the Senators should be elected 
by the people of each State. Temporary vacancies may be filled by 
the State executive until people fill them by direct elections. > 

Qualifications of Senators. flic qualifications of a Senator are 
that he must be at least thirty years of age and must have been a 
citizen of the United States for nine years, and when elected, a resident 


of the State he is to 
branch of the stale 


represent. All the voters to the most numerous 
Legislature are also voters for the Senatorial 


election. 

Privileges of Senators. Originally, when iherewcrconly Ihirtecn 
States, the number of Senators was 26, but with the increase in the 
number of States, the strength of the Senate correspondingly increased 
till it has reached the figure of 98 for the 49 States that now compose 
the United States of America. The term of the Senators .s six years, 
onc-third of the Senators retiring after every two years, so that the 
■Senate never dies. The salary of a Senator is the same as that of a 
Representative, viz., 12,500 dollars plus 2,500 dollars for clerk allow¬ 
ance, per year. The Senators enjoy the privileges of freedom f.om 
arrest and freedom of speech in the same manner as the Represent- 


1 The Federalist, No. LX1I. 
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tives. They “are prohibited from practising before the executive 
departments for monetary consideration, and they cannot be appoint¬ 
ed to any civil office under the United States which shall have been 
created, or of which the emoluments shall have been increased during 
the term for which they were elected.” 1 In case a Senator accepts a 
post the salary of which has been increased during his term, he is 
forced to work at the smaller salary. 

Presiding officer. The Vice-President of the United States, who 

( like the President is elected indirectly by the people, is the presiding 
officer of the Senate in which capacity he gets an annual salary of 
40,000 dollars. He has, however, no other power in the Senate except 
that of casting a vote in case of a tie. There is a President Pro Tem¬ 
pore, elected by the Senators from among themselves, who presides 
over the Senate in the absence of the Vice-President; the President 
Pro Tempore assumes the place of the Presiding officer of the Senate 
getting the emoluments due to the Vice-President. The Vice-Presi¬ 
dent administers oath to the newly elected senators. As only one 
| new senator can be elected lrom one State at one time, his older 
colleague conducts him to the desk of the Vice-President. “Occa¬ 
sionally, however, the incoming senator and the continuing senator 
arc bitter enemies, personal as well as political, and refuse to exchange 
courtesies”. 2 

Powers of the Senate. The Senate has very extensive powers 
larger than those enjoyed by the House of Representatives. These 
powers are legislative, executive and judicial. As a legislative chamber 
it has the same powers as the House of Representatives, except that a 
revenue bill must originate in the House. In the executive field, its 
concurrence by two-thirds majority is necessary for concluding treaties 
negotiated by tlie President. The most important treaties which the 
Senate ratified and which attracted world-wide attention were those 
resulting from the Conference of the Limitation of Armament, and the 
Four Power Pact. The Senate rejected the proposal of President 
Wilson to allow the United States of America to accept membership 
of the League of Nations and in that particular case it asserted its 
executive power against the President. The Senate’s assent is also 
necessary to the nominations of Federal officers made by the President. 


1 The American Government, p. 321. 

Alaska was admitted as the 49th state on July 7, 1958. 
* Ibid . p. 326. 


FEDERAL GOVERNMENT IN THE U. S. A. 


385 


strictly specifies the powers of the Congress, but the concluding para 
18 of section 8 of Article l, 1 leaves the judges a very wide field of 
interpretation whereby they are at liberty to decide whether any 
power claimed by the Congress is really “necessary and proper for 
carrying into execution the foregoing powers.” 

Doctrine of Implied Powers. Thus they have, in the actual work 
of interpreting these words propounded the Doctrine of Implied Powers , 
whereby the powers of the federal government in the United States of 
America have been very largely increased. Mr. Justice Taney thus 
spoke of this special function of the Supreme Court: “If in this Court 
we are at liberty to give old words new meanings when we find them 
in the Constitution there is no power which may not by this mode of 
construction be conferred on the federal government and denied to 
the states.” 2 This doctrine was, for the first time, enunciated In- 
Marshall in the famous case Me Culloch versus Maryland\r\ 1819. When 
Hamilton was secretary of the Treasury, a National Bank was char¬ 
tered in 1 791 for a term of 20 years. A second Bank was chartered by 
Congress in 1816 and a branch of this bank was opened in the state of 
Maryland. In February 1818 the state of Maryland passed a law 
laying a heavy stamp tax on all notes issued by banks chartered out¬ 
side the state. Three months later an informer sued James Me 
Culloch, the cashier of the National Bank, for having put into circula¬ 
tion an unstamped banknote in violation of the state law. The 
Maryland Court convicted Me Culloch for violation ol the state law, 
whereupon he preferred appeal in the Supreme Court presided over 
by Chief Justice Marshall. The point at issue was whether Congress 
had the power to charter a bank. Maryland contended that the 
national government had only delegated powers which did not include 
the power to charter a bank. Marshall, in delivering the unanimous 
verdict of the Court, refuted this contention. He said, “l : he Govern¬ 
ment of the Union, though limited in powers, is supreme within its 
sphere of action.” Admitting that the enumerated powers of Congress 
do not mention chartering ol a bank, he considered this power as 
implied in the power to make “all laws which shall be necessary and 
proper for carrying into execution the foregoing powers.” And a 
bank being necessary for raising loans, issuing money and regulating 
the price thereof and regulating inter-statal commerce, it was a 


1 Already quoted earlier in this chapter. 

* QtJotcd by Smcllic in The American Federal System, p. I 14. 
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“necessary” and “proper” power. He laid down the principle that a 
State had no power to tax the instrumentalities of the Federal Govern¬ 
ment; which are implied in delegated powers. Thus the state law 
taxing the National Bank was invalidated. 

The greatest credit for propounding the Doctrine of Implied Powers 
and thus strengthening the powers of the federal government belongs 
to Chief Justice Marshall who occupied the Bench for a very long 
time, and who “was a product of the same times as the Constitution 
itself and so he knew the intent of the framers. When close questions 
arose he was able to determine how the hairs should be split for the 
good of the country, and in the opinion of some of his contempora¬ 
ries, strained the precise letter of the great charter in some of his 
decisions.” 1 And even now lawyers in the U. S. A. regard his 
decisions “almost as sacred as the clauses of the Constitution itself, 
because both pointed in the same direction, that of the solidarity and 
permanence of the nation.” 2 

Finer has aptly remarked: “Such a court, with such functions, is 
the most original, the most distinctively American contribution to 
political science to be found in the Constitution. It is even more. It is a 
cement which has fixed firm the whole Federal structure.” 3 4 

Another writer, F. J. Haskin, too speaks of this court in a similar 
tone. He says: “This great tribunal is a balance wheel in the govern¬ 
mental machine. It maintains its judicial poise while other depart¬ 
ments of Government are swayed by fluctuating gusts of popular 
opinion. Its duty, at all times and in all circumstances, is to uphold 
the Constitution as the supreme law of the land, and the exercise of 
this power is essential to the welfare of all the people.” 1 

Composition of Supreme Court. The judges arc appointed by 
the President with the approval of the senate. No qualifications are 
prescribed for judgeship, but the President appoints only those who arc 
well known for their knowledge of law. Judges are appointed for life 
and may be removed only by impeachment. They arc, therefore, very 
secure in their office and independent in their duties. Though most of 
the appointments are guided by political motives, the judges once 
appointed have exhibited independence and on many occasions 

1 1 he American Got eminent , p. 287. 

2 Ibid. p. 287. 

3 7 heorv anti Prat th e of Modern Government, vol. I. p. 309, 

4 7 he Ameritan (Inurnment, p. 29t». 
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delivered judgments not liked by the appointing Presidents. The 
Supreme Court consists of one Chief Justice with a salary of 25.500 
dollars, and eight associate judges, each with a salary of 25,000 dollars. 
The Chief Justice is the executive officer of the Court, and presides at 
all sessions and conferences. The associate judges have precedence 
according to the date of appointment. Each of these nine Justices 
besides doing the judicial work in the Supreme Court, is the president, 
or really speaking supervisor, of one of the ten circuit courts that have 
been created by the Congress and cover the whole of the U. S. A. 
territory which is divided into ten circuits. The judges of the Supreme 
Court may, if they so desire, retire on reaching the age of 70, if they 
have, till then, scivcd for ten years. All the nine judges sit together to 
hear cases, the Chief Justice in the centre and the associate judges on 
cither side in the order of seniority. Once it so happened that this 
seating arrangement resulted in bachelor judges sitting on one side of 
the Chief Justice and married judges on the other. Tuesdays, Wednes¬ 
days, Thursdays and Fridays are the four days on which cases are 
heard; Saturdays are set apart for conference of the judges who then 
discuss the cases and after that divide them between themselves for 
writing out judgements, the decisions having been arrived at by a 
majority vote or unanimity. Then on Mondays the judgments arc 
publicly delivered in the Court. 

The Court holds its sessions generally from October to June. 


“There is perhaps no other body in the world which conducts its busi¬ 
ness in a more impressive way than the Supreme Court.” 1 Great 
punctuality and rigid silence are the distinguishing features of its 


sessions which are open to visitors. 

Circuit Courts. The Supreme Court has “inferior federal courts” 
created by the Congress. The Circuit Courts of Appeal were first 
created in 1891 to facilitate the disposal of cases. There are ten 


circuit courts, each under the direct supervision of one of the judges 
of the Supreme Court, and having three to nine judges each with a 
salary ofl 7,500 dollars (holding office during good behaviour), and 
a district judge of the district in which the court is held, but the 

district judge from whose decision appeal is sought before the circuit 

court is ineligible. The decisions of these courts in all cases, not 
involving questions of constitutionality, .arc final. Hut decisions may 


1 F.J. Ilaxkin, The American Cmennnenl, p. ~ ) ~ ■ 
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be reviewed by the Supreme Court. 

District Courts. Then again at the bottom of the judicial ladder 
are the 85 district courts, each with one or more district judges whose 
salary is 15,000 dollars. The district judges hold office during good 
behaviour. Each State has at least one district court, and some states 
have more, but no “district’* can include territories of two or more 
States. With the exception of very few cases in which the Supreme 

Court has original jurisdiction, all general cases begin in the district 
courts from which appeal lies to the circuit court concerned and 
then finally to the Supreme Court. In criminal cases where death 
is the penalty, appeal lies from the district court directly to the 
Supreme Court. So also in cases involving validity of an Act of 
Congress, appeal lies from the district Court to the Supreme Court. 

Other courts. There arc also seven more courts, three of which, 
i.e., the Court of Claims, the Custom court and the Court of Customs 
and Patent Appeals are important and deal respectively with the 
claims against the Government and cases involving statutes relatingi 
to the customs, but these have nothing to do with general cases. We, 
therefore, see that there arc two categories of Courts in the United 
States: (1) Constitutional courts comprising of the Supreme Court, 
Circuit Courts of Appeal and District Courts, and (2) the Legislative 
Courts, comprising of besides the Court of Claims, the Customs Court 
and the Court of Patent Appeals, and four more namely. Territorial 
Courts, Tax Court, Court of Military Appeals, and the Emergency 
Court of Appeals. 

Prior to 1911, there were nearly 9,000 sections in the statutes re¬ 
lating to the laws regarding the work and procedure of the judiciary, 
but in that year all these were sifted, examined, their inconsistencies 
removed and then finally put into a brief but clear form. 

Amendment of the Constitution 

There are two stages involved in the process of amendment of the 

constitutionally., proposal and ratification. 

The amendments to the constitution may be proposed, in accor¬ 
dance with the terms of Article V, in one of the following two ways: 

(i) The Congress may itself propose amendment to the constitu¬ 
tion, provided two-thirds of botli Houses, voting separately, may 
deem it necessary and, 

(ii) Legislatures of two-thirds of the States may apply to the 
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Congress, when the latter should call a convention for proposing 
amendments. 

But in each of the above two cases, an amendment becomes valid 
and effective only when it has been ratified by either the legislatures 
of three-fourths of the States, or by conventions, called for the pur¬ 
pose in three-fourths of the States, whichever method be prescribed 

by the Congress. 

This process of amendment means that both general government 
akd the States have a voice in amending the constitution. The amend¬ 
ing process in the U.S.A. is undoubtedly very rigid. So far, between 
the years 1789 and 1958, only twenty-two amendments have been 
made though nearly 1900 amendatory resolutions had been proposed, 
most of which were rejected on account of being valueless.' The 
twenty-two amendments may be classified into three groups, the first 
group includes those relating to rights of citizens (a Bill of Rights 
having been omitted in the original constitution), and they are the 
first nine amendments made in 1 791, and the tenth, eleventh and twelfth 
amendments made in 1791, I 798 and 1804 respectively (The second 
group includes the thirteenth amendment (18G5) prohibiting slaver)-, 
the fourteenth (18G8) a,id the fifteenth (1870) securing equal rights of 
citizenship in all states, and all these “register the principal cons¬ 
titutional results of the Civil War.^The third and the last group in¬ 
cludes the remaining eight amendments which respectively empower 
the Congress to lay and collect direct taxes (1913), make the elec ton 
of Sen Jr. direct and popular and otherwise indicate the compos, on 
of the Senate (1913), prohibit the manufacture, sale and importation 
of intoxicating liquours (within the USA territory) .legal (19 9). 
secure right of voting to women (1929), abolish the prohibition (im¬ 
posed in 1919 on liquors (1933), lay down the dates of expiry of the 
terms of the President and the House of Rep.esentalives etc. 
(1933), and restrict the choice of a Pres,den. for only two terms 

(1 The process of amendment of the U.S.A. constitution is such that 

even one man can make it impossible to enforce an amendment 

r i ;r ,Kr* Senate out of the 98 Senators only ba arc 

For example, il in the senate ow , f , 

present of whom 5G vote for an amendment, already voted for by 
two-thirds of the House of Representatives, and only 2J Sena.o.s 
vote against it, the amendment fails to pass. 

» Theory and Practice of Modem Government, vol. I. P- ,95 - 
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> ^//Political Parties in the United States , • > 

The political parties in the United States of America essentially differ 
in their aims and character from those in England and most other 
countries. Before giving the reasons for this difference we first take 
up a brief history of these parties. 

Originally in the U. S. A. there was the party of the well-to-do and 
aristocratic class which stuck loyally to the King, and the other party 
was that of the poorer and more numerous class which preached 
loyalty to the country as against the King. The successful termina¬ 
tion of the War of Independence, put an end to this kind of party 
classification. At the time of the framing of the constitution of 1787, 
two strong parties sprang up, viz., the Federalists who generally 
belonged to the aristocratic class and wanted to make the central 
government very strong, and the Democrats who stood for preserva¬ 
tion of State rights and State sovereignty and who preached liberty, 
equality and fraternity; and were led by Thomas Jefferson. Soon 
the Federalists who were led by Hamilton became stronger on account 
of the support given to them by George Washington. 

Later on, the basis of party system underwent a little change and 
in 1850 two parlies, the Republicans (the former Federalists) and the 
Democrats were sharply divided. Curiously enough, the Democrats 
favoured slavery and confined their principle of liberty, equality and 
fraternity only to the white population. They were generally cotton 
growers and agriculturists of the Southern States. The Republicans 
predominated in the Northern States. The Democrats accepted Cal¬ 
houn’s theory of secession of States and opposed the slave emancipa¬ 
tion policy of Abraham Lincoln. The end of the Civil War (1861), 
and the consequent amendments in the constitution put a stop to the 
slavery question which had till then divided the Republicans and 
the Democrats. 

At present the two important parties are the Republicans and the 
Democrats, the former favouring a strong central government. It 
must, however, be observed here that there is not much to divide 
political parties in America. Firstly, the constitution is so distinct 
regarding the aUocation of powers to the State and federal govern¬ 
ments that there is now little for the political parties to stand for in 
the matter of political programme. Tire constitution being rigid and 
the process of amendment being very difficult, no political party can 
profitably be formed on that basis. Secondly, in the United States 
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of America the economic 



reduce 


the chances of raising important political issues. There is hardly a 
poor starving class, all capital, ‘agricultural, industrial and commer¬ 
cial,’ is very widely diffused. “The hulk of the nation is middle 
class.” 1 The other world powers, European or Japan, being very far 
from the U.S.A., the Americans have little to fear from foreigners and 
hence there is no division of parties regarding foreign policy. There is 
a tremendous field for industrial and commercial enterprise to be ex¬ 
ploited in that continent and the majority of the people are engaged 
in it. Most of the people are Non-Conformist* and have no sharp 
cultural differences. 2 * 4 Lastly, the principle of separation of powers has 
further reduced the field of political controversy. 

So that, however paradoxical it may seem, the objects of difference 
in the aims of the American political parties being very few, we .nay say 
that -‘America has only one parly, of the Rcpubhcan-cum-Democrattc, dwtrl.d 
into two marly equal halves hy habits, the contest for office, the RcpubUcan 
being one half and the Democratic the other half of the party. 2 In actual 
practice the Republicans have generally held the powers ... elec tons 
to the Congress or to the ollice of President. I he Democrats have I ce n 
successful only for brief period in the history of that Rcpubhc. 
Dr. Herman Finer thus describes the real work ofpart.es and the absence 

of real differences: “It is a remarkable fact that most of the compre¬ 
hensive studies of American Political Part.es ms,st on ,heir importance 
because they organise the voters and pul forward candidates. I he 
criterion of aerogramme and the pursuit of an ideal are relegated to he 
background.”* Recently, the world economic depress, on and t£ r«of 
socialism have brought into existence some sharp -onomtc d ffere ccs 
between the political parties and led to the format,on of a new 
Socialist Par,y P whicb is.l.owever, still in infancy and, thenffortg of no 
great importance. And although this and other motor poht.ca parbes 

♦ „ v ; c , without of course, exercising any profound 

may continue to ex.st, w.tl , thc two-party system- 

influence on American elections l r . „ 

the Republicans and Democrals-appears to hold ,ts sway 

siderable time in the future. wcll . orga „ised and fight elec- 

The two major parties are, however, wen a 


1 Theory and Practice of Modern Goi eminent, !>• J 

* Ibid. pp. 540-544. 

* Ibid. p. 539. 

4 Op. cit. 
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tions vigorously for state and federal legislatures, and for the offices of 
state governors and Presidency and Vice-Presidency. In local bodies 
elections, non-partisanship is being favoured. The two-party system 
is, however, being rupported by those who would like to see a cabinet 
system taking the place of the presidential system, so that the opposi¬ 
tion party may appear as the critic of the party in power; “develop¬ 
ing, defining and presenting the policy alternatives which are neces¬ 
sary for a time choice in reaching public decisions.” 1 
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The State Constitutions arc the oldest things in the 
political history of America, for they are the continuations 
and representatives of the royal colonial charters, whereby 
the earliest English settlements in America were cr«acd. 
and under which their several local governments were 
“ub.Uhcd, "bice to the authority of the English Crown 

and ultimately of the British Parliament. 


-JAMES BRYCE 


Growth of the States. Originally, in 1787, there were only 

i t\ ill o United States of America. 1 here 

thirteen States that compose their allegiance to the 

were the former colonics that nau nno>v ° 

British Kin, and won the War of 

federal republic under seenthe creatioH of new States, 
titution of , w tc > P ilorics „( „„ States would be thus 

satsssrit.-- .**—,*-*•? •z, 

i 11 r.f ili<- Conirrcss.” At present there are forts-nine 

cerned, as well as ol tnc t-.oii^u 1 , r , • 

o , r . ,T„;.n<l States of America as a federation. 1 licy 

—r • 

tionswhich are written ones, independent of the na.tonal consmutton 
but based more or less on the same prtnc,pies of government, largely 
borrowed from England. . 

Essential facts about States. The States d.fier Widely 
extent of their territories, population, geograph.cal andeconnm c 
factors, etc. The area, population and year of admtsston -T' 
including Alaska, the 49th Stale, into the federa.ton are g.v «... ... the 

following table: 
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Name of State with year of 
formation. 


Alabama (1819) 

Alaska (1958) 

Arizona (1912) 
Arkansas (183b) 
California (1850) 
Colorado (187b) 
Connecticut (1788) 
Delaware (1787) 
Florida (1815) 

Georgia (I 788) 

Idaho (1890) 

Illinois (1818) 

Indiana (1810) 

Iowa (18 Hi) 

Kansas (1801) 
Kentucky (1792) 
Louisiana (1812) 
Maine (1820) 
Maryland (1788) 
Massachusetts (1788; 
Michigan (1837) 
Minnesota (1858) 
Mississippi (1817) 
Missouri (1821) 
Montana (1889) 
Nebraska (1867) 
Navarla (1864) 

New Hampshire (1788) 
New Jersey (1787) 

New Mexico (1912) 
New York (1788) 

North Carolina (1789) 
North Dakota (1809) 
Ohio (1803) 

Oklahoma (1907) 
Oregon (1859) 
Pennsylvania (1787) 
Rhode Island (1790) 
South California (1788) 
South Dakota (1889) 
Tennessee (1796) 

Texas (1845) 

Utah (1896; 

Vermont (1791) 
Virginia (1708) 
Washington (188!)) 

West Virginia (1065) 
Wisconsin (1848) 
Wyoming (1890) 


Land area in 
sq. miles in 1950 

Estimated 

Population 

1 April, 1950 

51,078 

3,061,743 

571,065 

128,645 

113,575 

749,587 

52,675 

1,909,511 

156,740 

10,588,223 

103,922 

1,325,089 

4,899 

2,007,280 

1,978 

318,085 

54,262 

2,771,305 

58,483 

3,444,578 

82,769 

588,837 

55,935 

8,712,176 

36,205 

2,914,224 

56,045 

2,621,073 

82,108 

1,905,299 

39,864 

2,944,806 

45,162 

2.683,516 

31,040 

913,774 

9.881 

2,343,001 

7,867 

4,690,514 

57,022 

6,371,766 

80,009 

2.982,483 

47.218 

2,178.914 

69,226 

3,954,653 

145.878 

591,024 

76,663 

1,325,510 

109,789 

160,083 

9.017 

588,242 

7,522 

4,835,329 

121,511 ^ 

681,187 

47,944 

14,830,192 

49,097 

4,061,229 

70.057 

619,636 

41,COO 

7,946,627 

69,031 

2,233,351 

96,315 

1,521,341 

45,045 

10,498,012 

1,058 

791.096 

30,305 

2,117,027 

76,536 

652,740 

41.797 

2,291.718 

263,513 

711,194 

82,346 

688.862 

9,278 

377,747 

39,893 

3.318,680 

66.786 

2,378,963 

24.080 

2.005,553 

54,705 

3.434,575 

97,606 

290,529 


Independent State constitutions. The federal constitution of 
the L . S. A. relates merely to the machinery and powers of the central 
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government and does not contain even the principles of the State 
constitutions. It was formed largely on the model, in certain essential 
aspects, of the constitutions of the thirteen original States that were 
parties to the federal compact of 1 787. Thus the constitutions of all the 
States are instruments of government independent of the federal 
constitution, and derive their authority from the peoples of the States 
respectively. In the Commonwealth of Australia and the Swiss con¬ 
federation, the constitutions of the part-states are not contained ... the 
federal constitution, and are, in this respect, as important and inde¬ 
pendent as those of the American States. On the other hand, m 
Canada, the Union of South Africa, and the U. S. S. R. the federal 

and state constitutions form a single piece, ,.e one co ' lst ‘ tu ^°^ 11 

the new Indian Republic, the constitutions of the Federal and State 

* t Rirurle document, whereas the constitu- 
governments, are parts of a single aocuinc.i , 

nflhe 2SKS 

Forty-nine State constitutions. Each of the forty-nine States 

in the U.S.A. has its own constitution. Therefore, the.e _arc|for«y-n.nc 

different State constitutions which one has to study in orde, to lea, n he 

the systems of government prevailing in the States. But the similarities 
me systems oi goven y thc general features ol these 

between them are so great that a u . ” r , v , rn . 

. .• f nr an intelligent understanding ol thc govern 

constitutions suffices loi an nuen 5 „ T . M , ..... -11 

1 r .1 for as Bryce points out, 1 hey ate an 

mental systems of thc States, lor, y 

some mediate, of ancient English institutions, 
copies some which, under the influence 

V 'rv C , ar , •“ and with the precedent of the English parliamentary 
of English habits, and w .th the P qovcrnments rcscmblin g that 

system before their y , euUuy .” When the thirteen colonies 

of England in the eighteenth ) . f - i natures of 

1 . . s, a ics they retained the essential leaturcs 

became independent Stales Y changes as were war- 

their ordinal constitutions a^d madc o^ |nterno ? ional Matu , 

ranted by their new legal, cm when new Slates were 

New States adopted the o “' „ cncral scheme of thc cons- 

admitted to the Union, eac:h. P ° nwcalths . .“They were the 

titutions of the or.g.na th;rite fmmd ^ oldcr consli tutiom 

more inclined to do so b<-«u > lc gi sl a.ivc, and judicial powers 

that sharp separation of the t|>osc days laug ht them to regard as 

which thc political philosoph} 


1 Bryce, American Commonwealth, vol. I - P- 478 - 
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essential to a free government and they had all taken this separation as 
their point of departure.” 

General features of State constitutions. Apart from the 
principle of separation of powers which forms the general basis of 
the State constitutions, there are other general features common to 
these constitutions. In each State, the constitution is derived from 
the people who retain under their final control the election of the 
head of the executive, called the governor, and the amendment of 
the constitution, and the three methods of direct democracy, viz., 
referendum, initiative and recall. In each there is an elected head 
(governor), a number of administrative officers, a bicameral legisla¬ 
ture, an independent judiciary, and various subordinate local-self- 
governing bodies, like countries, cities, townships, villages, and school 
districts, which mark out the U. S. A. as a highly democratic country. 

The State Legislature 

Bicameralism is the general rule. The most important part of 
the State governmental machinery is the State legislature. In practi¬ 
cally every State there is a bicameral legislature, the lower house 
usually called the House of Representatives, and the upper, the Senate. 
The only exception to this bicameralism is the State of Nebraska 
which adopted a constitutional amendment in November, 1934, and 
established a single-chambered legislature of 43 members. Bicame¬ 
ralism in the American States was generally an adaptation from the 
national constitution. Thefo: ner arguments of having an upper house 
to prevent hasty legislation no longer avails in modern times because 
of the influence of the press, the long process of the legislation, invol¬ 
ving three readings system, the governor’s power of veto, and the 
existence of the direct legislation by the people. 

How elected. The two chambers, the Senate and the House of 
Representatives of a State legislature are popularly elected bodies, 
all citizens exercising the right of vote to both. To avoid duplication 
of representation, however, and justify the existence of two chambers, 
the constituencies for the election of the chambers arc differently 
arranged. The Senate consists of representatives elected by the 
counties, all of which have equal representation irrespective of their 
population. The lower house is elected by electoral districts having 
representation in proportion to population. It may, therefore, be 
said, with some amount of truth, that the Senate is geographically 
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elected while the House of Representatives is elected on population 
quota. The House has generally become more rural while the Senate, 
on account of the rapid rise in the population of cities, has become 
more urban. As the strength of the House is larger than that of the 
Senate, the former is a more popular chamber than the latter. 

Term of the legislature. The terms of the two chambers of a 
State legislature differ from State to Stale. As a rule, the Senate has 
a longer term than the House; the former is part.ally renewable at 
intervals while the latter is elected completely after stated periods. 
In many States higher age qualifications arc prescribed for Senators 


than for Representatives. 

Working of legislature. In all the States the members of the 
legislature receive the same salary and emoluments which are fixed 
on yearly, or monthly or sessional basis. In most of the States (38 a. 
present! the sessions of the legislature are held biennially; in the 

. . , , , -nccimK nro held. Members enjov the usual 

remaining 11 annual sessions art , ... „ 

privileges and freedom of speech. Each chamber has its own pres, ling 
officer and a number of other officials, elected by itself, and it controls 
its own procedure. A bill may originate in either house but a money 

bill originates in the lower house while the senate has anR 
amend it. A measure is said to have been passed by a chamber when 
it has gone through the three prescribed readings, t ,s then sent to 
the other chamber. If the latter accepts it, ,t becomes law on receiving 
the governor’s signature. Incase of disagreement between the to 
chambers, the measure fails. A governor may return a « , 

passed by both the chambers, with h.s objection, and if the meauc 

is repassed by two chambers by the prescribed majorities ,n each e^ 
differ from State to State), it becomes law despite .hr govr.no. 


Constitutional Amendments. All State constitutions are like 

the national constitution, based on the principle of separation of 

powers. They are amendable by the State legislature, but a mcasuic 

that seeks to amend the constitution requires, general'y speak.ng. a 

higher number of votes in the legislature than a bare major ty. In 

some States, majorities ranging from three-fifths of a quorum to vvo 

thirds of the whole strength of a chamber are -ce-a. But aU 
i . ♦ must be accepted by the people at a 

amendments to beeliecuvc • rihliiratorv 

„ . „ r in the American Mates is oDiigaioi y 

referendum. Thus ^ State can, however, alter its 

for all constitution^ amend constitution which 

constitution so as to militate 
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is the supreme law of the land. 

Powers of State legislatures. The federal government pos¬ 
sesses only specified powers, and the federal constitution does not 
define the powers of the States. It only says that a power not definitely 
given to the federal government nor denied to^the State governments 
belongs to the latter. Thus* it may be said that the American States 
exercise all residuary powers, or, in other words, all powers except 
those that have been clearly given to the national government. The 
tendency of late has been that on account of increasing internation¬ 
alism, the complex commercial relations between nations'and the 
desire of some nations to extend their influence, the States are be¬ 
coming more and more dependent on the national government for 
making available larger opportunities of a better life to their citizens. 
Naturally, therefore, the States are slowly losing a part of their 
independence and powers which they had so jealously guarded at the 
earlier stages of the union. 

The State Executive 

The American States arc small republics, and the republican 
character of their constitutions cannot be altered. The chief execu¬ 
tive power, in each State, is, therefore, vested in a popularly elected 
governor. The executive department is independent of the legisla¬ 
ture and consists of, besides the governor, a lieutenant-governor, 
a secretary of state, a treasurer, an attorney-general, an auditor, a 
superintendent of education, and a number of other minor officers. 

The Governor. The governor is the executive head of a State 
government. The office is very old, continuing, by tradition, since 
the very early days of the American colonies, about three hundred 
years back. A state governor is a popularly elected executive head. 
Only citizens of the State are eligible to the office. Candidates for 
governorship or lieutenant governorship (wherever the latter exists) 
may be nominated by state-wide primaries or by party conventions con¬ 
sisting of delegates from the different counties. The election is by 
secret ballot, and ordinarily a plurality of votes is enough to declare 
a candidate elected. The governor must have been a resident for 
at least five years, within the State and of at least thirty years of age 
at the time of election. The term of office of a governor varies in 
different States. But it is cither two or four years. A governor may 
seek re-election. He gets a salary varying from four thousand five 
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hundred to twenty-five thousand dollars, in different States. He is 
liable to impeachment and removal from office when convicted by 
a tribunal consisting of the justices of the highest State court and the 
senate of the State, by a two-thirds majority. Only New York, Texas, 
and Oklahoma each removed a governor by this method during the 
period 1913-1923. In about a dozen States there is provision for 
recall of a governor by petitioning the government, and giving specific 
details demanding such a step. But so far only one governor 
governor Frazier of North Dakota—has been so recalled (1 J21 ). 

Powers of a governor. The State governor exercises powers of 
various descriptions. In the legislative field, his signature is necessary 
for the enactment of a law. He can object to a measure passed by the 
State legislature and require its reconsideration. He may call special 
sessions of the legislature, for considering only special measures. ' Lven 
at regular sessions the governor initiates legislation, promotes it, 
often pushes it through both chambers by the weight of the official 
influence.” Theodore Roosevelt, once a State governor, remarked, 
“More than half my work as governor was in the direction of getting 
needed and important legislation.” The governor is a staunch pat tv 
man and through the members of his party in the legislature, he 
influences the latter even though he himself is not a member thereof. 
He exercises some amount of veto power, as explained above, over 
ordinary legislation. The governor issues executive ordinances to 
give effect to the general desires and decisions of the legislature. 1 he 
governor’s other powers consist of minor appointments and remova s, 

general supervision of State administration, financial functions, mili¬ 
tary functions, duties respecting relations with the central government 
or other States, the granting of pardon, etc. Most of the State officials 
are appointed by the governor, subject in many cases to confirmation 
by the State senate. He exercises the general power of granting pro¬ 
motions to members of the State civil service. The . late juc get 

generally prepared under his directions; he is the nominal Comman¬ 
der-in-chief of the militia. He may grant absolute or conditional 

pardon to persons convicted by the State cour ts. 

Other Officers. The other State officers, mentioned above are 
elected in most States directly by the people for fixed terms and are, 
therefore, colleagues, and not servants, of the governor. In this res¬ 
pect, the members of the governor’s cabinet, to use a popular term, 

are more independent than members of the national cabinet who are 

gestures of the President, appointed, and removable by him at his 
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own will. The State governor neither appoints the State cabinet 
members nor can lie remove them. The governors can be removed 
ordinarily by impeachment “to which the governor is equally ex¬ 
posed,” when they are “charged with official crimes and misdemean¬ 
ours by the house of representatives, and tried, convicted, and 
removed by the senate of the State”. 1 They are all answerable, like 
ordinary citizens, to the State courts. They are elected by the State 
citizens for the same term as the governor. And “all state officers alike, 
serve, not other officers, but the people, who elect them; upon the 
people they arc dependent, not upon each other; they constitute no 
hierarchy, but stand upon a perfect equality”. 2 

The State Judiciary 

State judicial system analogous to federal judicial system. 

Every State has its own independent judicial system established 
under the State constitution. The State courts are not subordinate 
or inferior to the federal courts, but form a separate judiciary by 
themselves, possessing full jurisdiction within their spheres. In regard 
to their general organisation there are many similarities between the 
federal and State judicial systems. There is, in each State, a hierarchy 
of courts of different powers and functions. Each State has, usually, 
three grades of courts, but some of them have more. There are the 
Justices of the Peace having jurisdiction over petty “police offences” and 
civil suits for trilling sums; there are the County or Municipal Courts , to 
hear appeals from the decisions of the lower courts, and with original 
jurisdiction in a little higher cases; there are then the Superior Courts 
to hear appeals from the decisions of County Courts and having 
original jurisdiction in still higher cases; lastly, there is the State 
Supreme Court, exercising, in almost all States, only appellate jurisdic¬ 
tion in all classes of cases. No appeal lies from the State Supreme 
Court to the Federal Supreme Court in matters of state law. 

In two important matters the State courts differ from the federal 
courts. Firstly, in the States the courts are presided over by the Justice 
of the Peace or judges elected directly by the people, whereas in all 
federal courts judges are appointed by the Executive. There are only 
ten States out of forty-nine, in which the judges are not elected. 

1 Wilson, The Slate, (1900 Edition), p. 199. 

1 Ibid. 
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Secondly, each State has its own routine of procedure which prevents 
uniformity of system in all States. 

In all States judges may be removed on impeachment before, 
and conviction by the senate, on charges framed by the lower 

chamber. 

Removal of judges. In twelve States, a judge may be removed 
by a resolution of the legislature, and in nine States by the governor 
at the request of the legislature. In some of the States judges may be 
recalled by the people, for which purpose direct vote on a petition for 
removal is taken. In such States even some judicial decisions are 
allowed to be recalled. These things are justified on the ground of 
complete demoralisation of the governmental system, but such 
interference by the people definitely leads to corruption of the 
judiciary, miscarriage of justice and instability in the judicial system. 


Local Government 


Different local bodies: their functions. The United States of 
America being essentially a very democratic country, all States have 
“local bodies directly elected by the people, and entrusted with the 
work of local self-government,” like ‘police, sanitation, care of the 
poor, the support and administration of schools, the construction and 
maintenance of roads and bridges, the licensing of trades, the assess¬ 
ment and collection of taxes, besides the administration of justice in 
the lower grades, the maintenance of court houses and jails, and every 
other affair that makes for the peace, convenience, comfort and local 
good government of the various and differing communities of each 
commonwealth. All States have these elements of local bodies: the 
Township, the County, the School District, the Town and the City, 
with different jurisdictions. All these local bodies derive their powers 
from State governments. 

Their officials. They have their own sets of officials, and exercise 
very limited powers of taxation. Most of these local bodies have 
merely executive officers and boards moving within prescribed limits. 
Those that have also legislative bodies arc guided by rules very much 
resembling those of state legislatures. A municipality is a legal entity 
established under a charter granted by the state government, which 
specifies the functions and powers of the municipality. Each local 
government body has its own functions. There is no uniform system 
of local government in all the States. There is no Local Government 
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Board in the State to exercise any ‘discretionary powers of restriction 
or permission 5 as is seen in India. The local government undoubtedly 
forms “the most vital part 55 of the system of government in that 

. , . i , , ' - ' J j j* 1 * • tf 

country. 

. • ' < 1 1 i- t.l I 

Direct Democracy '-* f ~ - 1 4 & 

■ - V, •, . rt Q .ft) 

Initiative. Direct democracy in the U. S. A. exists only in the States 
and not at the centre, while in Switzerland it exists in both places. 
From the very early days of the American republic, the people in the 
States have been allowed a direct voice in amending of the constitu¬ 
tions. But in addition to this system of Referendum, most of the 
States in America have also adopted Initiative, a method whereby 
private citizens arc allowed “to prepare and propose to the people, 
without the intervention of the legislature, a bill or an amendment 
to the State Constitution.” 

Referendum. Referendum enables “a prescribed number of 
private citizens to demand that an Act passed by the legislature shall 
be submitted to the people for its approval and rejection.” As the 
practice prevails at present in America, 5 to 15 per cent, of the citizens 
—the different States having different percentages within the range— 
may submit an Initiative proposal; and 5 to 10 per cent, citizens may 
demand Referendum. 1 • • • •* 

Why the demand for them? As Bryce puts it, the following are 
the reasons of the demand for direct popular legislation : 

“(*) Distrust of the State Legislatures as not correctly! representing 
the people and failing to pass the legislation they need ; (») Suspicion 
of the power of rich persons and corporations who influence the 
legislators and officials to pass legislation which may favour only the 
well to do class; (iii) A desire to retain in the hands of the people the 
power to enact legislative measures which can more easily be passed 
by a popular vote than by a legislature; (tv) A faith in the wisdom, 
righteousness and sanctity of the whole ‘People 5 as opposed to a dis¬ 
trust in the narrow, at least limited, wisdom of the few.” 

Both these methods of direct popular legislative Initiative and Re¬ 
ferendum, are used for ordinary legislation as well as for constitutional 
amendments. • - ' • 

Evils of the system. In actual practice, the system has not 
proved an unmixed good. In many cases, it has led to the enactment 
of laws that are faulty and the rejection of those laws that are useful. 
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The method enables the legislators to feel less responsibilities for their 
action inside the legislatures. People have not shown the same amount 
of care and wisdom in direct legislation as they have done in electing 
their representatives to the legislature. And it is true that an average 
citizen is likely to distinguish between two or more candidates better 
than to fully realise as to which of the bills before him are for the real 
and ultimate good of the country, for the complexities of laws are too 
great for him to realise. 

Recall. America has a third method of giving a direct voice to the 
citizens in the government of the country. And that is the Recall, 
which means calling back by direct popular vote any olllcial or repre¬ 
sentative who is not acceptable to the people. So far as administra¬ 
tive officials and legislators arc concerned, not much harm is done by 
giving the people the power to recall them. In many cases, the 
practice may keep these officials very careful and vigilant in perform¬ 
ing their duties and the legislators in correctly representing the will 
of their constituents. But in several States even judges are allowed to 
be recalled by the people. Some bold advocates of Recall have even 
proposed that this device of Recall be applied to Federal Courts as 
well, but so far their attempts have failed to materialise. Recall of 
judges undoubtedly weakens the judicial system and even perverts it. 
No judiciary can perform its duties impartially and justly unless the 
judges are secure in their office and emoluments. While Referendum 
and Initiative strike a blow at representative government, the system 
of Recall weakens the administration. But in a country like America, 


where even judges and high officials are appointed by popular election, 
Recall indicates that the average citizens are not really lit for choosing 


those officials. 


Select Readings 


The same books as given at the end of the previous chapter contain 
enough material dealing with governments of Slates. In addition, 
Statesman’s Year Book (latest edition) may be merely consulted about 

each State. 



Jurists may sob over the ‘vanishing rights of the state, 
but it is a fair guess that, these rights will continue to 
dwindle as our problems keep growing in size. The steady 
erosion of state powers is bound to go hand in hand with 
the increasing perplexity of our economic and social life. 
Nothing in the realm of political philosophy can be more 
certain than that the intrepid rear guards of the state- 
rights army arc Cghling a lost cause. ,.i i ' 

-W. U. Ml'NRO 



Constitutions may result from a conquest or may be 
maintained for a time by arms; but if they are obliged to 
rely on and have constant recourse to physical force in order 
to prevent their overthrow, they arc considered as Consti¬ 
tutions, failures; because the very nature and object of a 
Constitutional Frame of Government is to express and so 
to readjust to existing conditions the wishes and aims of the 
citizens as to make the majority, and if possible the vast 
majority, of the people to support it. 

—VISCOUNT BRYCE 



I 



THE GOVERNMENT OF SWITZERLAND 


All Switzerland is, so to speak, only one large town, 
whose wide and long streets, more so than that of Saint 
Antionc, arc sown with forests, divided by mountains, and 
whose rare and isolated houses are joined only by English 
gardens. 

-ROUSSEAU 


History Of The Constitution 

The country. Switzerland is a very mountainous country, King 
in the heart of south-western Europe with Germany on the north. 
Austria on the cast, Italy on the south, and France on the west. Its 
greatest length from cast to west is 220.1 miles, and greatest width from 
north to south is 137 miles; while the total area is 15,944 sq. miles. 
The height of the country varies from 040 to 15,000 feet above sea- 
level. The total population on 1 December, 1950, was 4,714.992. 
The country is made up of 22 cantons some of which arc very large 
and others small. The chief occupations of the people in the descend¬ 
ing order of population, arc agriculture, (there being nearly 300,000 
small holdings supporting 2 millons, i. e., 53*5 per cent, of the total 
population), and other pastoral pursuits and manufacturers. 

Nature of population. The people of Switzerland arc not a 
homogeneous nation, as they have very great racial, religious apd 
linguistic differences. There arc Germans, French and Italians. 
German language is spoken of by 09 per cent of the people and pre¬ 
dominates in nineteen northern cantons, French by 21’1 per cent, 
generally in the five western cantons, and Italian by 8 per cent. 
According to religion, the Swiss are divided thus: 58 per cent arc 
Protestants, 40 per cent are Roman Catholics, and the rest follow 
other faiths. “Religious lines in Switzerland follow the most bizarre 
directions, due chiefly to complicated historical and geographical 
causes. Nor do they coincide with the boundaries of the three great 


t 
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languages”. 1 As Bryce remarks: “It is a remarkable series of events, 
reaching back over more than six hundred years, that has brought men 
of these three stocks together, and made them not only a united people, 
but one of the most united, and certainly the most patriotic, among 
the peoples of Europe”. 2 Switzerland contains a very large number of 
foreign nationals many of whom are fugitives from their native coun¬ 
tries, who find this country a safe asylum to escape army service or 
punishment for political offences. 

The geographical diversities of the country, the differences of lan¬ 
guage and religion, as well as those of race and customs and agri¬ 
cultural pursuits have enabled the Swiss to develop a high sense of 
democracy. It is for these reasons again, that the country has evolved 
truly federal institutions. Athens and Switzerland are often quoted as 
most complete examples of democracy in the ancient and modern 
world. Switzerland being a small country, the people easily take an 
active part in the governance of their respective cantons. They arc 
contented. The Government is patriotic, far-sighted, efficient, economi¬ 
cal and steady in the pursuit of its policy. Corruption in public life 
is almost unknown and appointments to offices are made on the sheer 
basis of merits and not for political purposes. The problem they have 
to solve is that of self-government among a small, stable and frugal 
people, and this is easier of solution than the complex problem of self- 
government in a great, rich and ambitious nation. But the methods 
the Swiss have followed would undoubtedly produce different results 
under another set of circumstances. 

Five periods of constitutional history. The political history 
of Switzerland is usually divided into five periods, viz., the old Con¬ 
federation 1291 to 1798; the Helvetic Republic 1798—1803; the 
Napoleonic period 1803—1815; the Confederation of 1815—1848; and 
the modern Federal Period from 1848 up to the present day. 

1. Old confederation. It was in the year 1291 that the three 
forest cantons of Uri, Schwyz, and Unterwalden, situated on the se¬ 
cluded shores of lake Luzern, buTnot enjoying a similar political 
status, organised themselves into a ‘Perpetual League’ to defend them¬ 
selves and preserve “their rightful status.” Those were the days of 
feudal anarchy, and Duke Leopold of Austria soon advanced to punish 
these refractory cantons which succeeded in gaining a victory. By 1353 


1 Brookes, Government and Politics of Switzerland, p. 12. 
* Modern Democracies , (1923), Vol. I. p. 368. 
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the membership of the League reached thirty. This was followed by 
what Brookes has called an Era of Military power, and during the 
fifteenth century the cantons went on increasing their territory by 
acquisitions from neighbouring foreign countries. 1 The Swiss at that 
time were “democrats at home but not abroad.” The religious and racial 
differences resulted in civil wars, once in 1442-1450, and then again 
in 1531 and 1721. “Despite all these troubles it is very surprising to 
find, indeed, that the League withstood all foreign attacks, and Swit¬ 
zerland which for quite a long time was ‘a house divided against 
itself,’ maintained its political entity during the unsettled conditions 

of that period”. 2 L- ' , . . . .... . 

2 The Helvetic Republic. The second period of Swiss political 

history the Helvetic Republic, lasted from 1798 to 1803. Switzerland 
fell a prey to the armies of the French Directory, and the French forced 
on this unwilling country a constitution after the model of the Consti¬ 
tution of the Year III. The country was divided into twenty-two 
departments each with its local legislature maintaining its autonomy. 
A bicameral legislature, consisting of a Senate and a Grand Council, 
was established for the whole country. Outwardly pretending to 
establish a republic in Switzerland, the French could not conceal the 

real object of their occupation. They confiscated the state treasure at 
Bern and drew a huge sum of money and a large number of soldiers 
from the cantons to invade other countries. The cantons then rose into 
revolt and the French massacred the Swiss without distinction of sex 
or age. The war between France and Austria at once converted 

Switzerland into a field of battle. 

3 Napoleonic period. Napoleon then sent Ins trusted general 
Ney to restore order. The Swiss representatives met at Pans and passed 
the Act of Mediation (1803, with which began the third period of Swiss 
history But this Act failed to free Switzerland from French influence, 
and with the fall of Napoleon in 181 3 this period came to an end. 

4 Confederation ofl815 48. The celebrated Congress of Vienna 
re-organised the political map of Europe. The Swiss, though they 
failed to receive back their lost territories, gained a liberal constitution 

known as the Pact of 1815, which marked the beginning of the fourth 
• i am .i were recognised as equal in political status, 

period. All the cantons we™ og w J given full local 

each having one vote in uu 


1 Federal Policy, p. 5‘5. 

2 Ibid. p. 54. 
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autonomy. In July 1830, the Swiss effected important reforms in their 
constitution. . 

5. Modern federal period. In the year 1845, Switzerland wit¬ 
nessed the deadliest of civil wars, when the seven Catholic cantons, 
viz., Luzern, Uri, Sehwyz, Unterwalden, Zug, Freiburg, and Nalais 
formed a separate league, called the Bewaffnelcr Sonderbund and threa¬ 
tened a secession. The Federal Diet sent its army of 100,000 strong 
under General Dufour who defeated the 90,000 strong of the rebellious 
cantons after a fight of nineteen days (November 10-29, 1847), and 
stopped the secession. The constitution was revised in 1848, to satisfy 
some of the demands of the Catholic cantons; it was proclaimed on 
September 12,1848, after it had been adopted by a vote of 15 \ cantons 
with a population of 1,897,887 to6| cantons with a population of 
292,371. With this new constitution, which was further revised in 1874 
adopted by a vote of 14£ to cantons, with a population of 340,199 
to 198,013, began the fifth period of Swiss history. And this is the 
period of the modern federation of Switzerland. 

The Constitution of 1874 

Insufficiency of the constitution of 1848. The constitution of 
1848 represented a compromise and therefore it reflected the “growth 
of the new ideas with an attempt to retain the ancient practices”. 1 The 
powers conferred upon the Federal government were strictly limited.. 
“These powers existed only in Diplomatic and Military affairs, together 
with certain economic matters, such as posts, customs, and weights and 
measures in respect of which concerted action could not be neglected 
if the people were to retain any sort of unity”. 2 The actual working of 
this constitution dictated the necessity of greater centralisation the 
movement for which “particularly desired to abolish the separate 
judicial systems of the cantons, to unify and codify the law and to create 
a permanent federal Tribunal. It was also desired to nationalise the 
railways under Federal ownership, and cause legislation to be referred 
to the entire Swiss people, not as inhabitants of certain Cantons, but 
as a single and unified Court of Appeal”. 3 

Nature of the Constitution of 1874. These much needed changes 


1 Select Constitutions of the World , p. 426 

2 Ibid. p. 427. 

3 Ibid. p. 428. 
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were included in the amended constitution of 1848, which was first 
passed by the legislature and then finally voted upon by the people. 

This constitution is nearly half as long again as the const.tution of the 

United States of America. The Swiss constitution dehorns “the com¬ 
petence, legislative and administrative, of the federation on the one 
hand and the Cantons on the other”.' 11 stands as a “pattern comprom.se 
between the advocates of cantonal rights and those of federal r.ghts, 
hence its prolixity which is tiresome, but because tt ant.c.pates and 
prevents causes of tnternal friction and posstbly of cml strife it takes 
high rank among the political virtues.- The framers of the Swiss 
constitution were not believers in Montesquieu s doctrtne; they did 
not provide for the separation of powers w.th an elaborate system of 
checks and balances in the government winch they created In tins 
respect, the Swiss constitution is in strange contrast w.tlv.hc U. S A 
constitution. The Swiss established a truly federal government of the 

twenty-two cantons, or strictly spcak.ng, of the ntn.een full cantons 
and six half cantons, enumerated it. the preamble. No proy.s.on ts 
made for the admission of new states, and tf th.s ts to be done the 
constitution must be amended. On the other hand the U. S. A. constt- 
tudon contains a definite provision fin admtsston of new states. 

‘ Its chief features. As the Swiss evil war took place before I 848, tl.r 
modern constitution prevents the possibility of secessionist movements 
bv forbidding all treaties of a political character between the canton . 

The U.S. A. constitution states that federal law shall be executed by fed¬ 
eral officers, and state law bv state officials, but tn Switzerland there ts no 

such line of demarcation. Swiss ci.izenslup ts not formally defined 

the constitution, bu. it is provided that “every c.t.zen of. Cat.ton tsa 
Swiss citizen.” The constitution does not conta.n a lull of r.ghts a 
such, but personal rights are defined a, some length. Equal, y ol a I 

citizens before the law (Art. 4,, freedom of — and be.,of 
f Art 49) and free exercise of religious worship (Art. 50), and freedom 
\ i Article 52 forbids the “foundation ol new 

of the press are guaranteed. .111 . r ,1 

1 .. . ..a,.,-v or 'he re-establishment of those winch 

convents or religious orders, or .... <• 

, . 1 .» I u r citizens arc also guaranteed the right oi 

avc :>ccn s j‘PP*** ' f associations, provided these associations 
pet,..on and the rtgl o ■ ouslo the sla ,e. It is interest- 

do not employ anything me 0 ai *> 


» Government and Politics of Switzerland, p. W. 

* Ibid. p. 49: 

• Ibid . p. 50. 
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ing to observe here that the Swiss people had the same linguistic, religi-^ 
ous and racial problems to solve as were confronting Indian statesmen, 
and the establishment and successful working of the Swiss federation 
was, therefore, a very valuable lesson to the people in India, who could 
not, however, establish a federal republic without a partition of the 
country on August 15, 1947. 

Division of powers. Chapter I of the constitution contains 
General Provisions which also include the powers that are exercised 
by the federal government in Switzerland. Article 2, which defines 
the object of the Confederation, supplies the keynote to federal 
powers. The purpose of the Confederation, is “to ensure the indepen¬ 
dence of the country against the foreigner, to maintain peace and 
order within its borders, to protect the liberties and rights of its members, 
and to promote their common prosperity”, and, therefore, the federal 
government has very limited and clearly specified powers. Article 3 
makes this very clear: “The cantons are sovereign so far as their 
sovereignty is not limited by the Federal Constitution, and as such 
they exercise al! rights which are not delegated to the Federal Power.” 
I he Confederation guarantees to the cantons their sovereignty; 
inalienability of their territories and rights of their citizens (Art. 5). 

Freedom of Cantons. The constitutions of the cantons are free 
from federal interference, provided they “contain nothing contrary 
to the provisions of the federal Constitution,” maintain representative 
or democratic republicanism, and are accepted by the majority of the 
people of the cantons concerned. The cantons cannot form political 
alliances between themselves, though they may co-operate for other 
purposes. They curiously enough, “retain the right to conclude 
treaties with foreign states in respect of matters of public economy and 
police and border relations,” provided all such arrangements contain 
nothing prejudical to the rights of the Confederation or of other can¬ 
tons. But all communications between cantons and foreign govern¬ 
ments must take place through the Federal Council. No canton or 
half-canton may maintain more than 300 armed men as a permanent 
military force. This is a provision which is not generally found in most 
other federal constitutions, because defence and the allied institutions 
are everywhere within the competence of the federal government. 
But the discipline of Swiss cantonal forces is regulated by federal laws, 
and in case of necessity the Confederation acquires “the right of 
exclusive and immediate control over all men not incorporated in the 
federal army and of all other millitary resources of the cantons.” 
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This obviates the possibility of any cantons assuming a h ea.emng 
attitude against the Confederation so as to declare a evil war In case 
of any dispute between can.onsor the outbreak of rebelhon or d.sorde 
the Federal Council deals with the question and even 
dictatorial powers, shouldrthe 

Apart from laws relating 

t- . . r .u armv including declaration of war and 

to the orgamaatton of the am of ^ ^ ^ forcign rclations , 

making of peace, and the dele ol of water powcr , posts and 

the Confederation has hc s ^d farid aerial navigation, foreign 

telegraphs, all federal roa measures , manufacture and sale 

exchange rate, coinage we ghts a ^ r(dating to extradition. I. 

of gunpowder, marriage \ , ^ <<civU capacity: all legal 

has the power to egi an d transactions affecting movable 

questions relating to c inc)uding com mercial law and the law 

property (law of oblig. ( . c ropyr i g |u ; the protection of 

of exchange); iteran designs and models; and suits for 

industrial invention*,. > g organ f zationSj lega l procedure, penal 
debt and bankruptcy, j ot , lcr \ ouscho ld commodities, and cus- 
law, trade in Confcd cration demands of the cantons to make 

toms in general. T education. The federal government 

provision for free andIP ^ (||< . cantons> in regard to the regnla- 

cxercises concur P ^ comtruction an d maintenance of hlgli- 

tion of industry an d encouragement of education. In the 

fiekd’oTconcurrent powers federal laws prevail over those of the 

cantons. avenue. With regard to finances, Article 41 

Federal sourcef e d c ration ^ jmpose .. 5tamp duties upon title deeds, 

empowers premiums, bills of exchange, and similar in- 

rcceipts for ins P documents subject to the condition that 

StrU fift"h of the net P oduce of stamp duties must be paid to the can- 

one-fifth ot the net p resources of federal revenues, ««.. 

tons. Artie e a > s DroD erty revenue from federal customs collected 

revenue from federal property re and gunpo wder 

iSr^r^s^ts from miLry exemption taxes- 

” " . . -„ mn »,lsorV Switzerland, anti for certain reasons 

. Military serv.ee .s comp J on fnt of e llon .axes, 

exemption to some persons may R 

(Article IB). 
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collected by the cantons, stamp duties, and cantonal contribution^ 
according to the wealth and taxable resources of the cantons. ! > •!»;, 
All other powers not specifically given to the federal government by 
the constitution are reserved to the cantons. , > .j 

l « t . • I • I * 

’• •••■ •' * ! ■ J i i ‘ /j”,-/ ii*l 

The Federal Legislature , 7il .. 

.J . ■«!(;•> j"’x 1 jfi* !«> 

Bicameral legislature. v The Swiss Federal Legislature is called 

the Federal Assembly ( Bundcsversammlung ) and consists of two Houses; 

the National Council and the Council of States. Unlike the U. S. A; 

constitution the Swiss constitution does not confer any special !or 

executive powers upon any of the two houses/ Treaties require sanc-> 

tion of both houses. Neither house has any special powers regarding 

appointments, impeachment, or initiation of revenue bills. Both houses 

transact business separately, except when they meet in joint sessions 

to transact business (as stated later below). As to the distribution o? 

constitutional powers the two houses are almost exactly concurrent.^ f. 

\ Lower Chamber; its composition. The National Council is the 

lower or popular branch of the legislature. It is composed or deputies 

elected by the people, by means of manhood suffrage, on the. basis of 

proportional representation, there being one deputy for each 24,000 

of the population. “Fractions greater than 12,000 are reckoned as 

24,000” for the purpose of representation. ^There are cantonal districts 

which form the electoral districts. ^There being very great differences 

in the populations of cantons and half-cantons, some of the smallest 

of them have only one electoral district and only one deputy.. The 

canton or Uri has only one deputy for its population of nearly 

twenty-seven thousand, whereas Bern has 33 deputies and Zurich 32. 

The total strength of the National Council was 196 at the elections of 
1955. 

Its term ^ Its life has been raised from 3 to 4 years, according to 
a law passed in 1930. The house is not dissolved earlier than four years 
because there is no parliamentary executive responsible to the legisla¬ 
ture. The election takes place, after every four years, on the last 
Sunday in October. / 

Members: their qualifications. J “Every citizen of the Republic 

who has entered on his twenty-first year is entitled to a vote; and any 
voter, not a clergyman, may be elected a deputy.’) Elections to the 
National Council are held on the last Sunday in October every four 
years. On the first ballot absolute majority is necessary for election. 
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But if any seat remains unfilled because of this requirement a supple¬ 
mentary election is held two or three weeks later, when a simple major,,, 
is sufficient for election. This system or election is laid down by law. N" 
man can at the same time be a member orboth branches of the Fe c- 
ral Assembly. Each deputy gets, besides his travelling expenses an 

allowance of 50 francs for each day he attends,he house./ 

Sessions, when held. The sessions are held regularly, four times 

a year, in March, June, September, and December. 

Its presiding officer. v The house chooses us own Pres,den, and 
Vice-President for each session, “neither being ehgtble for the office 
in the next consecutive session”, i.e., for the next year, because all 
sessions held in one year are, by a legislative fictton, treated as one 
session. In case of equality of votes the President has a .casting vote 
so that in voting on ordinary measures he can vote twice, but in the 
election of members of committees and bureaus, he votes m the same 
way as otner members. -“The President of the National Conned ,s far 
Lm being as powerful and influential” as the Speaker of the 
American House or Representatives. ^Nevertheless, the former office 
is considered a great prize by ambitious parliamentary leaders and 
those men who have been so fortunate as to attain t, enjoy a special 
prestige among their party associates. The sa.ne ,s true of the ones- 

nondin" office in the Council of States . ... 

Upper chamber. * The Council of States is the Upper House ol h« 
Swiss Federal Assembly. Like the senate m the U. S. A. and Austral,... 
it is composed of the representatives of the cantons each of winch sends 
two members; the total membership is forty-fimr for the twenty- wo 
cantons. Each half-canton, however, sends only one represent..,,. . 
Curiously enough, “the Swiss const,tut.on does not deter,nun the 
method of electing members of the Council of States; it does not fix 
their qualifications—all these matters being' left to the chscre.ton ol tlu 
cantons. It does no, even provide for the excluston of monsters ol 
religion from this house”. 2 The constitution, nevertheless, lays down 
that the cantons would pay the salaries of the.r respeet.ve represent.,- 

"how constituted. \ Even then, there is a growing tendency among 
the cantons toward uniformity. For example, in most cantons the 
representatives to the Council of Stales are chosen by dtrcc, popular 


» Government and Politics of Switzerland, pp. 7‘J—00 

* Ibid. p. 83. 
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election. In some cantons the cantonal legislatures choose these repre¬ 
sentatives. y 

Term of members. A three-year term is becoming the general 
rule, although in the case of some cantons the term of the representa¬ 
tives varies from one to four years. The cantons are at liberty to recall 
the representatives at any time and send others instead. But there 
is a provision in Article 91, “which seems rather inconsistent” with 
this authority for recall, viz . the members of the Council of States 
“must not be instructed as to their votes in that body.” The Council 
of States is neither a refuge for reactionaries nor a haven for the advo¬ 
cates of particular rights of cantons. Sometimes it is argued that if the 
Council of States agrees with the popular will expressed by the National 
Council or the people at referendum, it is useless, and if it disagrees 
it is pernicious. But, though originally designed' to reconcile the 
smaller cantons (by equal representation with the larger ones) it has 
survived this purpose and often justified its utility by its contribution 
as a second chamber. That is why in 1870 the National Council 
rejected by 64 to 7 votes a measure for the abolition the of Council of 
States. 

Members paid by cantons. All the cantons pay the salaries 
and mileage to their representatives at the same rate as is fixed by 
the federal government for the payment of members of the National 
Council. But the federation pays the members of the Council of States 
compensation for serving on legislative committees. Members of the 
Council of States cannot, at the same time, be members of the lower 
house or of the Federal Council. 

Presiding officer. The Council of States elects its own President 
and Vice-President in the same way as the lower house. But members 
of the same canton cannot be elected to both these offices for the same 
sessions, nor can any of these officers be elected from among the repre¬ 
sentatives of the same canton for two consecutive sessions. (Article 82). 
The Vice-President of one year is customarily promoted to the office of 
President for the next year. All the sessions held in one year are 
considered to be parts of one session. In case of a tie the President 
exercises a casting vote. 

Powers of the federal legislature. The Council of States and 
the National Council constitute the Swiss federal legislature, i. e., the 
Federal Assembly. All legislative measures, be they resolutions or 
bills, are prepared by the Federal Council. The members of the legis¬ 
lature or the people (when they initiate a measure) generally intimate 
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their intention to move a’, measure along certain lines and the Federal 
Council drafts it, though some members or sometimes the people 
even send a complete draft. When a sesston ts about to be held the 
Federal Council places the complete list of resolut.ons, and bills, 
meant for the session, before the Presidents of the Council or States 
and the National Council. These two Presidents dec.de between 
themselves as to which of the measures are to be first d.scussed in each 
of the two Houses. It may be mentioned here that when a particular 
measure is introduced in one House, it is supposed to have been 

introduced in the Federal Assembly, so that even .fit ts defeated in 

one House it is still considered to be before the other. The Houses 
have equal powers. In case of conflict between them, each House 
appoints a small committee to confer with that of the other, and gene¬ 
rally a compromise is reached. Incase no compromise is arrived at, 
the measure fails. “Conflicts or this character, however, have never 
been pushed to the point of constitutional crisis in Switzerland. 

Contrary to the practice in many other constitutions, the Swiss con¬ 
stitution does not contain any “provision for deciding an issue on which 
the Houses may differ, but differences arc neither frequent nor serious, 
because the Council of States is from its mode or choice practically 
no more conservative than the larger House. The ultimate control 
of legislation reserved to the whole people makes this omission 

unimportant.”* rue 

The powers or the Assembly “extend into every field of govern¬ 
ment” that is within the competence of the federation. These powers 

of the two Houses have thus been summarised. 

(1) “They exercise the sovereignty or the Confederation in its 
dealings with foreign powers, determining questions of peace and 
war passing all enactments concerning the federal army, and taking 
the necessary measures for maintaining the neutrality and external 

safety of Switzerland.” , _ . , 

( 2 ) “They maintain the authority of the Confederation as against 

the Cantons, taking care to pass all the measures necessary for ful¬ 
filling the federal guarantee or the cantonal constitutions, and deed¬ 
ing upon appeal from the Federal Council the validity or agreements 
between the Cantons or between a Canton and a foreign power.” 

(3) “They exercise the general legislative powers of the Confcdcra- 


» Government and Politics of Switzerland, |». 96. 
* Modern Democracies, vol. I. p. 
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tion, providing for the carrying out of the Federal Constitution and 
for the fulfilment of all federal obligations.” 

(4) ‘-They pass upon the federal budget and control the federal 
finances”. 

(5) “They organise the federal service, providing for the creation of 

all necessary departments or offices and for the appointment and 
pay of all federal officers.” 

(6) “They oversee federal administrative and judicial action, 
hearing and acting upon complaints against the decisions of the 
Federal Council in contested administrative cases.” 

(7) “With the cuncurrence of the people, they revise die Federal 
Constitution.” 1 


The above description shows that the Federal Assembly exercises 
legislative, executive and judicial powers. This is so because the Swiss 
have not followed Montesquieu’s principle of separation of powers, 
and the Swiss executive is not responsible to the legislature but merely 
carries out the latter’s will, and the Swiss judiciary too is not the 
supreme judicial authority, unlike the U. S. A. Supreme Court. 

Joint sessions. The two Houses meet in a joint session for electing 
the members of the Federal Council, its President and Vice-President, 
the federal Chancellor and other important federal Officers, to 
exercise the pardoning power and to decide conflicts ofjurisdiction 
between federal authorities. And in such joint sessions the National 
Council due to its 196 Councillors, has a preponderating voting power 
over the ‘14 members of the Council of States. 

Records of the legislature. The records of the Assembly are 
kept in all the three languages, German, French and Italian, and 
members arc free to speak in any of these. The proceedings of the 
two Houses arc marked by very great dignity and decorum, and 
absolute silence ts observed when a member is speaking. The mem¬ 
bers know their business well and as the strength of ^ach House is 
manageable, all matters are carefully and thoroughly discussed. 

Quality of membership. Military matters are specially treat¬ 
ed with thoroughness, because, military service being compulsory 
m Switzerland, the members speak with personal knowledge and 
exhibit great interest “Educational standardsare high in both houses, 
three-fifths of the National Councillors and three-fourths of the 
members of the Council of States being men of university train- 


1 The Slate (Edition, 1930 A. D), para 696. 
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ine ..i The members are those who have usually acquired even foreign 
university training. Party spirit is not so highly demonstrated m the 
Swiss legislature as in the U. S. A. Congress. The average member in the 
Swiss legislature “is solid, shrewd, unemotional, or at any rate indisposed 
to reveal his emotions. He takes a practical common sense and what 
may be called middle-class business view of questions, being less prone 
than is the German to recur to theoretical first principles or than is 
a Frenchman to be dazzled by glittering phrases. He attends the 
House regularly and punctually. “These qualities of the individual 
have given its peculiar quality to the Swiss national legislature It has 
been the most businesslike legislative body in the world doing its work 
quietly and thinking of little else. There are few set debates and still 
fewer set speeches, Rhetoric is almost unknown. . . .Speakers arc not 

interrupted and rarely applauded. .. In the National Council mem¬ 
bers speak standing, in the Council of States from their seats. 

The Federal Executive 

Collegiate Executive. Switzerland has a government by Commission; 
the Swiss Federal Council (Bund'srat) the name given to the executive, is 
of a peculiar type. Viscount Bryce thus describes its uniqueness: In 
no other republic is executive power entrusted to a Council instead 
of to a man, and in no other free country has the working executive 
so little to do with party polities. The Council is not a cabinet like 
that of Britain, and the countries which have imitated her cabinet 
svstem for it does not lead the legislature, and is not displaceable 
thereby. Neither is it independent of the legislature, like the executive 
or the United Slates and of other republics which have borrowed 
therefrom the socallcd “Presidential system,” and though it has some 
or the features of both those schemes, it dilTcrs from both in having no 
distinctly partisan character. It stands outside party, is not chosen 

to do party work, does not determine “party policy, yet is not wholly 
without some party colour.” 1 • r 

How constituted. The Federal Council consists of seven mem¬ 
bers selected for a four-year term by the Federal Assembly meeting 


* Government and Politics of Switzerland, p. 98. 

* Modern Democracies, Vol. I, p- 387. . . 

» Ibid. p. 388 Cf. Government and Politics of Switzerland, pp. 97-J8. 

« Modern Democracies, Vol. I, pp* 393-94. 
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in a joint session. Casual vacancies are also filled up by the Assembly 
for the remainder of the outgoing member’s term. Any Swiss citizen 
eligible to the National Council may be elected a Federal Councillor. 
But not more than one person from any one canton can be chosen 
for the Federal Council (Art. 96). Another restriction has also been 
placed, by a law, on the method of election: “Persons related by blood 
or marriage without limit in the direct line and up to and including 
the fourth degree in the collateral line, husbands who have married 
sisjers, and also persons connected by adoption, may not at the same 
time be members of the Federal Council.... Whoever enters by 
marriage into any such relationship gives up his office.” 1 By conven¬ 
tion each of the two biggest cantons, Zurich and Bern, have always 
been given a member, and the remaining five seats are distributed 
between the other cantons, one or two being usually assigned to those 
m which French or Italian is the predominant language. Members 
who offer themselves for re-election are usually re-elected, there 
having been only two exceptions, to this since 1848. Consequently, 
they are very experienced men, and there have been cases of members 
holding office for fifteen to thirty years. Though there is nothing in 
the constitution to warrant it, members have usually been selected 
from the council of States or the National Council. But they have 
then to resign their seats in the legislature. This ensures complete 
separation of the executive from the legislature. 

Elected President as Head of the Executive. Each year the 

Federal Assembly elects one of the Federal councillors to act as Presi¬ 
dent and another as Vice-President. The Vice-President of the out¬ 
going year is usually elected as President for the year following. No 
man can act as President or Vice-President for two consecutive vears. 
The Swiss I resident is merely the Chairman of the Federal Council 
represents the Confederation on ceremonial occasions at home and 
abroad conducts the business of the Council, supervises its work in 
genet*^ and in urgent cases acts on behalf of the latter, and in case 
of a tie in the Council he has a second vote. 

Head without powers. He has, however, no power of veto over 
legislation and is, like any other member of the Council, in charge 
of one of the departments „f administration. He has no special nri 
vdeges or powers and is, otherwise, a mere figure-head. He lias often 
been described as 'A President of No Great Importance.’ And there is 


* Quoted in Govern mt tit and Politics of Switzerland, at pp. 10-1 -105 
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some justification for this, because his term is short and he docs not 
exercise any powers which are vested in the American or German 
or even the French PresidenyAnd even as we say this, the fed ^ 

presidency commands considerable influence and is the most disting- 

uished office open to political thriving in that country . 

Each Federal Councillor gets a salary of 48,000 francs a year. 

President getting an additional sum of 3,000 francs. 

Duties of the Federal Council. Under the powers granted to .1 
(Art 102), the Federal Council directs all federal bus.ness m accordance 
with" the decrees of the federation, ‘ensures the observance of the Const- 
tution and the laws and decrees of the confederation and Federal con 
cordats,” and takes necessary steps to that end; guarantees the obser¬ 
vance of Cantonal Constitutions; “drafts laws and decrees for pr« ‘i- 

tion to the Federal Assembly and reports upon proposals submitted 
bv the Councils or by the Cantons;” provides for the execution of 
federal laws and judgments of the Federal Tribunal, and agreements 
and arbitrations between Cantons; makes all administrative appoint- 
m en,s not done by the Assembly; examines and approves treaties 
concluded between cantons or with foreign countries; conducts all 
foreign affairs of the country; ensures the external and internal safety 
of Switzerland in urgent cases, calls out the militia to keep internal 
order and is in charge of federal army; administers federal finances 

givcs ;, T ;u of U.vMt of 

tlTMcral 1 Council arc subject to interpellations. The answer to a 
question may be followed by a general discussion, but not by a vote 

of confidence or lack of confidence. . 

Departments of Administration. For the conduct of these 
multifarious activities, the Federal Council has created seven depart¬ 
ments of Administration to carry out the wishes of the Assembly. 
These arc the departments of Foreign Affairs, Justice and Police, 
Interior, Military, Finance and Imposts, Industry and Agriculture, 
and Posts and Railways. Each member is ,n charge of one depart¬ 
ment Formerly, the President used to be in charge of Foreign Affairs, 
bu the practice has recently been discontinued and the portfolios 
are redistributed between members each year Apart horn the c uef 
member in charge of a department, there is also ass.gned a subs.. 

• Coverni'unl and Politic f of Switzerland, p. I 10. 

* See Article 102 of the Constitution. 
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tute head” for that department, the latter himself being the chief of 
another department. This system ensures an efficient working as it 
enables the members to acquire first-hand knowledge of the intricacies 
of all departments in turn. 

Working of the Federal Council. The Federal Council gene¬ 
rally meets twice a week at Bern, the quorum being four. Decisions 
are arrived at by a majority vote. The executive system being “colle¬ 
giate” the members are not debarred from openly opposing in the 
Assembly the measures introduced by their colleagues, and this is 
possible because each Federal Councillor is, in general, individually 
responsible for his actions and the Council as a whole is not responsible 
to the legislature, in the sense in which the British Cabinet is respon¬ 
sible to Parliament. Even when a particular measure is introduced 


into the Assembly with the unanimous consent of the Council, and 
the Assembly rejects it, “the ministers do not even have the choice 
between submission and dismissal; they submit and obey with good 
grace.” 1 And the ministers continue to work, so that the Council is, 
in this respect, like the civil service in any other country, with this 
difference that appointments, i. e., elections, to it are formally made 
every four years. The members of the Federal Council can attend, 
and speak in, any of the Houses of the legislature. They can freely take 
part in debates and are even subjected to interpellations. But not 
being members of the Assembly, they cannot vote. They carry out 
the wishes of the Assembly which holds the final authority in Swiss 
politics. The sessions of the federal council are held in secret and 
motions are decided by a viva voce vote; only in case of appointments 
written ballots may be taken. A majority of those voting decides, but 

subject to the minimum of three votes in favour of a motion. There 

is, however, no spoils system in Switzerland despite the wide appoint¬ 
ing power of the executive. 

Not responsible to the legislature. The Federal Council 
censes its powers from the constitution and ic not “representative 

of some other executive authority in the state.” It is not based upon 

the system of formation of the cabinet from the party in majority 

onK-rrlm crrr P1,me min,StCr ’ 50 thal the members are “elected not 
on > from different party groups but from party groups fundamen- 

a.lv opposed to each other,” and exhibit great ^ de “it 
depends for its policy upon the Assembly, and it “cannot dissolve 


1 Go 


lernmaU and Politics of Switzerland, pp. 112-113. 
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j tn the electorate for a decision in its 

the legislature and a PP <. canno t dismiss the executive coun¬ 

favour,” and the Asse y of thcse pecularities the Council works 
cillors out of hand. P ^ its P short size> «he long experience 

efficiently and compac y they exercise in the Assembly 

of the members and g parties to wh ich they belong, 

through the members . t s During the two Great Wars 

M9 d lfl8ra e nd°(lT39-45), a ffie Assembly had endowed the Federal 

to the security, integrity, and'™ ts ^ f thc country,” and for 
protect the credit and to meet expenses” and 

this purpose it was „ al this sub jeet to the provision 

"‘o c ° nch f XXcmbfy a« the latter’s next session an account 
that it rendered to the .As J unlimitc d powers.” Thus, what was 

ofhow.thadexerc.se h. the in fl ue nce of the Council 

given at that time c .f he Swiss executive has developed a high 

for a long time 1° com^ T Adams and Cunningham ‘ the 

standard of efficiency. According ^ ^ othel . government in 

members or thc Fedc . in incessant hard work for a poor 

Europe in devotion to ^ ( and incorruptibility.* 

salary, and in thorou. Viscount Bryce thus speaks ill ad- 

Bryce on its impo • Swiss cxecutivc . «i t provides a body 

miration of this system o . « ucnce an< j advise the ruling Assembly 
which is able not on y y to the citizens but which, because 

without lessening its res P should need arise, between contending 

it is non-partisan, can me » arranging compromises in a spirit 

parties, adjusting difficu 1 cd administrative talent to be kept 

of conciliation. It enames i cctive of the personal opinions of 

in the service of the nauon. ^ issues which may f or the moment 

the Councillors upon the p tinuity in policy and permits 

divide parties. Tt » 3 

traditions to be formed. Counc il. And apart from all criticisms 

Success ofthe Feder suggestions for its reform, it may 

of thc Swiss Federal ou " ^ Swiss cxccut i vc has developed high 

confidently be said ia powers and opportunities”, and it 

efficiency within thc limits ol P 

/ Politics of Switzerland, pp. H4 & 125—12 j. 

* Covet nrnent and / on tics j 

* The Swiss Confederation , p. 9 

, Modern Demoeenae,, Vul. 1. PI- iM 




424 


MODERN GOVERNMENTS 


has succeeded in carefully balancing the relations between the three 
nationalities, French, German and Italian, that inhabit the small 
country. 

The Chancellor. Before concluding this description of the Swiss 
executive; mention may be made of an important federal officer, 
the Chancellor, provided for in Article 105 of the constitution. This 
officer is elected every four years by the Federal Assembly and holds 
office concurrently with it. He acts as the General Secretary of the 
Federal Council and the Federal Assembly, and “is under the special 
supervision” of the former. All stenographic work, work of transla¬ 
tion, keeping of records and documents, and the formal organization 
of elections and of initiative and referendum votes, etc. form the 
duties of the Chancellor. All federal laws require his signature, not 
for their validity but for their accuracy. He is, thus, a mere “glorified 
head clerk” and his name must not lead one to consider him as great 
and powerful a figure as the German officer of the same name. 


The Federal Judiciary 


Its composition. The constitution establishes a ‘Federal Tri¬ 
bunal for the administration ofjustice in federal matters.’ At present 
it consists of 26-28 members, with 11-13 supplementary judges. They 
are all appointed by the Federal Assembly for a term of six years and 
arc eligible for re-election. One of them is appointed President and 
another Vice-President, each for a two-year term, and none of them 
is re-elected for another consecutive term. The salary of the President is 
32,000 francs, a year, while each of the others receives 30,000 francs. 
Any Swiss citizen eligible for election to the National Council, irres¬ 
pective of his legal ability and qualifications, maybe elected a mem¬ 
ber of the Tribunal (Art. 108), provided he is not a member of the 
Legislature or holder of any other office simultaneously. It seems to 
be a curious fact that the constitution, at least in theory, does 
not lay down legal qualifications for a judge, although in actual 
practice only persons who possess legal ability are elected as judges. 

Its jurisdiction. The Federal Tribunal has jurisdiction to try 
all civil cases between the Confederation and the cantons; between 
Confederation and corporations or individuals; between Cantons 
themselves; between Cantons and corporations or individuals. It has 
also the power to try penal cases involving high treason against the 
Confederation and revolt against the constitution; all crimes against 
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a nMitiral offences ‘necessitating the inter- 
Law of Nations; crimes and po a ainst Federal officials.’ 

vention of the Federa ^ to “conflicts of jurisdiction 

It has also jurisdiction Qne art an d Cantonal authorities 

between Federal author*. J c J lons in matters of public law; 

of the other part; disputes ^ itutiona l rights of citizens and com- 

complaints of ™ olatloI |° f C violati on of concordats and treaties”. 1 
plaints by individual ooW er to adjudge the validity of laws 

Curiously, the Tribunal has rcspect - t u quite different in its 

passed by the legislature an P upreme Court which is 

prestige and influence ^J^^^ee.ri^e in America. 

independent of the egjs . d ver an d the mode of election of 

“So that because of its 1 ^ a$ the contro l of the legislature 

the judges and then tenure ^ failed to establish an impartial and 

over the judiciary t ic wis. . lb js becomes more noteworthy when 

a powerful federa ju ’ d thc Americans in several res¬ 
it i s remembered that thj^ of juris diction of the Swiss 

pects.” 2 Although 1 i increasing, it seems improbable that it 

judiciary has been cons Ulliolia l position of the Supreme Court of the 
will ever attain the con )SSC ss the powcr to declare legislative 

United States, and panic not on l y to Swiss but to 

acts unconstitutional. And the reason is clear : the Swiss 

continental tradit,on* " fiin of powers; the Swiss legislature is the 
have not provided f °* ■J^ crnmen tal machine and even that is undo 
most powerful part of g w ho exercise direct control by 

the people’s constant NV ‘\ and Recall. 

means of Referendum, 1 oflhc Tribunal are so chosen as to rc- 
Its working. The ju g . agcs . The scat of the Tribunal is 
present all the three natio> « p re ’ nc h speaking canton of Vaud. I Ins 
at Lausanne, the Capital o c<>nccssion to lh c feeling or Romance 
was arranged as ‘a g rac lhc Tribunal free from thc political 

Switzerland,’ and also l< !L ibunal is divided into three divisions each 
atmosphere of Bern. 1 l»c of bHc huv an d civil law., In trying 

with eight judges, to ti> - ^ assisled by juries each consisting of 
criminal cases, the Tn froin amongst the fourteen that aie 

twelve members chosen > tQ the suit having thc privilege 

selected out of a list ol J » 

» Article n 3 oftl.cconstin.tion. 

, Federal ^Su ^uand, „■ 177 . 

3 Government and I olid j 
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to object to twenty names on this list. The jurors receive daily allow¬ 
ances for services rendered. 


Political Parties 

Absence of acute party spirit. “The parties play a role far 
inferior to that of a party in France or England, because in the execu¬ 
tive sphere the Houses cannot displace the Ministers, and in the 
legislative sphere the Houses have not the last word since that belongs 
to the people”. 1 Apart from this, there are other reasons for the 
absence of acute party spirit in Swiss politics. The sessions of the legis¬ 
lature are short and hence there is no time for development of a 
party; the members in the legislature sit district-wise and not in 
party blocks. The national government has few rewards to bestow 
upon ns supporters, because the cantons enjoy vast powers. Appoint¬ 
ments in the national government are made not for political purposes 
but on the basis of merit; the emoluments of office are too low to 
attract the attention of pushing men who seek favours. The Federal 
Council is elected on the basis of proportional representation. This 
does not encourage the formation of cliques. The existence of referen¬ 
dum and recall do not create parties in such a small country where 

voters always feel inclined to vote for their neighbours, measures at- 

iac mg gi cater attention than men; and neighbours are more likely to 

t •° UrltC T aSUreS than Candidatcs run by parties. And 
Ust >, the Swiss people are. by nature, business-like men. and not 

They dislike dcmomtraUon'^1^0™ ^ Par ' iCS “* genCra “>' made ‘ 

sa 

themselves “Federalists,” insisted on the guarantee of cantonal rights 

1 ° f 1,1 Cr “i to obscrve here that the political party of the same 
name .(Federalists) in America, under the leadership of Hamilton and 

ashing,°n, stood for strengthening the eentral government and ‘not 

~ with 

!!::":!::im; 1 :":;::' vhocall r i , i, r se,vas “ cc,,,raiis,s ” 

‘ " of j hc P° wer of *>« federal government. The War ofthe 

bonder bund ended in the defeat of,he Catholic Conservatives wlio! 

1 Modern Democracies, vol. 1. p. J 9 Q. 
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, . , of battle, continued with admir- 

though defeated o The victorious Centralists, later on, 

able organisation an (Inde pendent Democratic) and the 

became divided into Radicals continued to increase, 

•Right Wingers.’ strength dm referendum and initiative in the 

as their advocacy f support. The constitutional revision of 

federation gained p P lhe Radicals who soon dominated 

1874 was a decisive soon disappeared. But Radicalism, 

Swiss politics. The Rtgh g which caplU red six seats in the 

in its turn, gave bn Socialist movement could not make 

National Council in M- Switzerland has attained a 

much headway. t i c control than any other country, and, it 

higher degree of d lowards collective ownership of its great 

has also made grea , S e of these facts and the wide 

industries. It is doubt ess thal Socialism has remained 

diffusion of small pr°P« * land as compared with Germany and 
relatively so weak in Sw.tzerlan 

France”. 1 # ^ lhc Catholic Conservatives and the In- 

Present Parties. ,. , s arc the only important parties in 

dependent Demoerac 1 ‘ a «, ood following in the upper House 

Switzerland. The oim c They have a majority in the popular 
and form a strong lhey ar c very strong in the biggest and 

chamber, particulai y ‘ d a vcry large number of representa- 
most populous cantons \l ia - h u formcd on a population basis, 

lives to the National Council 

Amendment Of The Constitution 

„ • oartial and total. The constitution 

^ "r “/par,iu. amendment at any time. ‘*W hen 

provides for its comp etc or^p^ Asscmbly passcs a resolution for the 

cither division of the n> and lhc oth er division does not agree 

total revision of the Uo dcmand a total revision, the question 

or when 50,000 Swiss ^ ^ ^ be rcviscd is in either case sub- 
whether the Constitu ® Ycs or No. If in cither case a majority ol 

milted to the pcop c w io nQUncc in dlc affirmative, there shall 

the Swiss citizens w i<> 1 Us for the purpose of undertaking the 

be a new election ol dou» 

"How a partial 2 revision takes place. A partial revision may 

and Politic* of Switzerland, V . 2'Jb. 
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take place in one of the following two ways: ( 1 ) When 50,000 Swiss 

voters initiate a measure for partial revision, either by a simple desire 

or by presenting a complete draft of the amendment. But in the 
ormer case the Federal Council proceeds to draft the amendment 

i i, ^ ^ „„ I i * _» t ^ revision along 

XrTh n"u “ “"“r Asscmbl >' disapproves, the question 

whether there shall be a part.al revision of the constitution is referred 

o the people. And if they mitiate a complete draft, the Assembly may 
pmposc us own draft, when both of them are referred to popular vote 
(- An amendment to the constitution may be proposed bv either or 
both branches of the Assembly in the way ‘prescribed for passing fede¬ 
ral laws. Thus both the people and the legislature have a ri|ht to 
propose an amendment. ® 

Compulsory referendum for amendment of the Constitution 

In either of the above cases the amendment is referred to the people 

for b C °" S,dered t0 . 1 ? ave bcen P asse d only when it has been voted 
ror b> a majority of the people in a majority of the cantons (in reckon¬ 
ing he majority the vote of a full canton being counted one and that 

in a,'“ ‘ ;“r Th" liT' 0 ’'“ n , d alS ° by 3 ^ People votg 

peopleTfaT^ 5 Ktt 

initiated by the people One of ’• T ° nIy five were 

regarding Gaming > 1 ’■«* votes, 

duced an alternative drab. Both, drafts were refold m Urn ” 1 °' 
when the result was: rea to the people, 


Initiative Draft 
Assembly Draft 


Votes f i- 

209.710 

107.230 


Votes against 
221,996 
341.914 


Cantons fur 
13-1 12 
1/2 


Cantons against 
0 - 1/2 
21 - 1/2 


Cantonal Governments 


1 he part-states or cantons in Switzerland ore 

mg from Graubunden and Bern with 9 745 n j' 9 S,ZeS ’ rang ‘ 
pectively to Zug with only 93 ' mile, B , 2 >«8 sq. miles res- 

—. 8 ( 1 , ,943 souls aml A^^lriufXtV^ largC5 ' P°P“ la - 

smalh-st, (7C 13,427 souls onlv T 1 (a half canton) has the 

Confederation at dHTerem 


with their own 
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institutions and constitutions. Before joining the union, most of 
th e cantons were -dependentand ^ir sovereignty in all 

nTatters 11 And 'his accounts for the designation of the union as 
other mat - , not ‘federation’ as in other countries. 

The foHowlng tab! gives the area, population, and representation 
in^he low™ era. house of the twenty-two cantons that cotnpose 

the Swiss Confederation : 


Name of Canton with year of joining 
the Confederation 


Zurich (1351) 

Bern (13 >3) 

Luzern (1332) 

Uri (1201) 

Schwyz (1201) 

*Ob\valden (1201) 
, Nidwalden (1201) 

Olarus (1352) 

Zug (1352) 

Freiburg (1481) 

Solothurn (1481) 
»Bascl-Slant (1501) 

>Basel Land (1501) 
SchalThausan (1501) 
•Appenzell, A.—Hh, (1513) 
‘Appenzcll. I,—Rh, (1 al l) 
St. Gallon (1803) 

Graubunden (1813) 

Aargau (1803) 

Thurgau (1803) 

Ticino (1803) 

Vaud (1803) 

Valais (1815) 

Neuchalrd (1815) 

Geneve (1815) 


Total 




No. ol 

Area in 
sq. miles 

Population 

on 

1 Dec. 1950 

Represen¬ 
tatives in 
the Nation¬ 


1. 

al council. 

f 

068 

777.002 

32 

2.658 

801,943 

33 

576 

•>23 249 

*i 

415 

28,556 

1 

361 

71.932 

3 

190 

22,125 

1 

106 

19,389 

l 

264 

37.663 

2 

93 

42,239 

2 

645 

158,695 

7 

306 

1 70,508 

7 

14 

196,498') 

13 

165 

107.519 J 


115 

57.515 

2 

94 

47,938 

2 

67 

13,427 

~\ 

777 

309,106 

13 

2.746 

137.100 

t) 

542 

1 300.782 

12 

388 

! 149.738 


1.086 

i 175,055 

7 

1,209 

377.585 

It. 

2,021 

159.178 

7 

309 

128,152 

5 

109 

202,918 

8 


4,714,992 

196 


Direct democracy in some cantons. Each canton or half- 

• In so far as the constitution docs not limit its 

impendence In some of the sma.lcr cantons-Uri, Upper Unter- 


1 It is a half-canton. 
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walden, lower Unterwalden, Glarus, Appenzell Interior, and Appen- 
zell Exterior—there is direct democracy. All citizens form the popular 
and supreme legislative authority (Landsgemeinden) which also 
elects all officers. In most other cantons there is either obligatory or 
optional referendum; in Fribourg alone there is no referendum in 
any form and this is the only example of a canton in Switzerland with 
representative institutions. 

Cantonal legislatures. With the exception of the six cantons 
with direct democracy, all other cantons follow the same general plan 
of cantonal government. Each has a unicameral legislature elected 
by a popular vote ( in ten of them by proportional representation ) 
for a term of 3 or 4 years. The basis of representation is very low, 
350 to 500 inhabitants getting a member. The legislature is generally 
called the Grand Council. 

Amendment of constitutions. In all cantons the constitutions 
have to be ratified or amended by the citizens. In several cantons all 
laws must be referred to the people before being finally accepted ; and 
many financial measures are also similarly subject to obligatory re¬ 
ferendum. To the cantonal constitutions, amendments may be pro¬ 
posed by cantonal legislatures as well as by initiative petition. 

Cantonal executives. Each canton has its executive power en¬ 
trusted to a board or commission of five to seven members known by 
various names, e.g., Administrative Council, Small Council or Council 
of State. Zug and Ticino elect the executive commission by means of 
proportional representation, while in most cantons it is elected by the 
people by an ordinary vote. In Fribourg and Valais only; the commis¬ 
sion is elected by the fcantonal legislature. Each commission has a pre¬ 
sident and a vice-president. “As in the case of the Federal Council the 
executive council ofa canton acts as a board upon all matters of impor¬ 
tance.” 1 Its duties and relations with the cantonal legislature are 
almost the same as those of the Federal Council vis-a-vis Federal 

Assembly, viz., the council is the servant of the legislatures and carries 
out the latter’s decision. 


Cantonal jud.ciar.es, Each canton has a judical system of its 
own. Excepting mmor local dilTercnces, the general principles under¬ 
lying the cantonal judiciary are the same in all cantons. There are 
separate courts to try civil and criminal cases. 

Local go vernment in cantons. The smallest unit of local go- 


1 Government and Politics of Switzerland, p. 320 
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vcrnmcnt is the Swiss Commune. “Although limited as to territory, 
political Communes differ widely in population. At one end of the 
scale arc remote mountain hamlets of less than fifty inhabitants; at 
the other, cities of the largest size up to and including Zurich with 
over 200,000 people.” 1 There are 3,164 communes in the whole 
country. In larger communes, where the local conditions, particul¬ 
arly the physical feature of the territory, demand it they are called 
Quarter Communes. In each commune the chief administrative body is 
the Communal Council of five to nine members chosen either by the 
town meeting or by the direct popular vote. There is a president and 

a vice-president in each of these councils. 

Education in cantons. All cantons have their education systems, 
remarkable for their universality and practical character. Teaching 
of civics being compulsory, the Swiss arc very good citizens. Most 
cantons maintain agricultural schools, besides commercial secondary 

schools, and vocational schools “which prepare young men and wo¬ 
men for the federal post, telegraph, telephone, and customs services.” 
Army training receives particular attention. Garcful attention is de¬ 
voted to school hygiene, including periodical inspection, provision of 
baths for pupils, supervised sports and hikes through the most beau¬ 
tiful parts of the country, vocation colonics, milk cures, and school 
lunches.” 2 The cantons, on the whole, enjoy a very extensive measure 
of autonomy in school affairs, though the federal government subsid¬ 
ises cantonal education, and demands of the cantons a strict adherence 
to a high standard of education. 

All the cantons take due care to promote agriculture which bulks 
very large in Switzerland. They also undertake to promote industry 
and commerce. The cantons enjoy large powers for the administra¬ 
tion of justice. 

Direct Democracy 

Switzerland, the home of direct democracy. Of all the coun¬ 
tries in the world, Switzerland has retained, to the largest extent, the 
methods of direct democracy. “Nothing in Swiss arrangements is more 
instructive to the student of democracy, for it opens a window into the 
soul of the multitude. Their thoughts and feelings are seen directly 


» Ibid. pp. 32G-27 
« Ibid. p. 337. 
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not refracted through the medium of elected bodies.” 1 This has been 
possible in Switzerland because of several factors: the country being 
mountainous, there are many valleys each of which has a distinct 
territory and population, different from the others; the cantons are 
small, even the largest of them having a little over three-fourths a 
million inhabitants, and the average area scarcely reaches six hundred 
and forty square miles. “The people of such communities stand, as it 
were, in the midst of affairs. They are in a sense always at hand to 
judge of the conduct of public business. Their feelings and their in¬ 
terests are homogeneous, and there is the less necessity to part with 
their powers to representatives.” 2 America too has the institutions of 
direct democracy, but the need for them is greater in Switzerland, 
because here the number of laws passed by the legislature is very small 
and people have to supplement them. 

The two most important institutions of direct democracy, referred 
to above, are the Referendum and the Initiative, the former rectifying 
the errors of commission, and the latter those of omission, on the part 
of the representatives of the people. 

Referendum in the Confederation. Referendum in Switzerland 
is obligatory for all constitutional amendments. Of this we have 
already made mention. For other laws, it is optional. This optional 
referendum is entirely of Swiss origin, and is the “result of the revo¬ 
lutionary movement of the thirties.” It was adopted as a part of the 
federal constitution in the year 1874, though it had existed much earlier 
in the cantons of Valais, Graubunden, Bern and Geneva, even before 
the nineteenth century. It may be invoked in case of all laws and 
resolutions of general application. “In practice, treaties, the annual 
budget, money subventions for local improvements, and decisions, 
upon concrete questions submitted to the legislature, such as cases of 
conflict ol authority, approval of cantonal constitutions, etc., are 
exempted from the referendum.” 3 Thirty thousand Swiss citizens 
may demand a referendum by submitting a signed petition, but in 
practice this number is largely exceeded. Eight cantons may also 
demand a referendum but no such action has ever been taken. The 
time within which referendum may be demanded is ninety days after 
the passing of the law. In practice, nearly seven per cent, of the laws 


1 Modern Democracies , vol. I, p. 415. 

2 The Stale, (Edition, 1900), />. 309. 

3 Government and Politics of Switzerland, p. 158. 
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passed by the Federal Assembly have been rcjcc'ed rcfercndi 

passea y , , interest in law-making. 

which shows that people cantons, referendum exists 

Referendum m cantons Cantonal Constitution; in eight of 

in all cantons for all chang obligatorv referendum; m 

rhem ail laws and which may be demanded 

8C venofthem there .soptmnal ref ^ (o canton) of citizens; 

by a preserved numbe ( between obligatory and optional 

in three of them there is a (Friboum) there is no referendum 

referendum; and in one canton only (tnbour oJ 

for ordinary laws. referendum has produced some good 

ing reasons: 

1. Smallness of the Vote: 0 . 0 \ n larger numbers to 

In most cases the Th "7* 

east votes, than its supports ^ ^ take imcrcst in it , though the 

thus a small proportion Q f the measure. Largest .mm- 

actual numberdepends upon 1 c " a then comc rai lroad, school, 

ber of votes are cast on ^ of importance, 

and financial measures in desccncn g 

2. Inability °f th' Volfrs: compe tcnt to form a serious and correct 

The ordinary voters arc not comp those ofa complc x nature. 

opinion on legislative measures pa 1 fle „ produced at con- 

The voters get printed copies of be mea^ ^ to bc 
siderable cost to the public excli 1 

fought in the press and on the plat oim. 

3. n lowers sense of res/mnsMIily. become less responsible. 

The representatives in j nally vo ie for a measure, when it is 

Under parly pressure they occ. . > consider it bad or harmful, 

before the legislature, even when they cons 

hoping for its rejection by the pcop c. 

4. Demagogy is encouraged: perfect institution, M. 

Though some people ex o, as^ the ^ ^ encourages 

Droz complains that it whosc ideas arc systematically 

the growth of professiona P ■ ’ (<j spread discontent among 

X^Vufhr—with the remark that the system has done 

more good than harm. imper f cc t like all human institutions, yet 

On the whole, though U is ‘ P um ^ suppl ; cd a real want and 
in the existing circumstances, r 
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by mitigating party feelings has done a valuable service. 

Value of referendum. It has largely contributed tothemakipg 
of Switzerland one of the most orderly and well-governed states. And 
as one of the experienced Swiss legislators has remarked, “the referen¬ 
dum prevented but little good that we wished to do, but by simply 
standing as a warning before us averted much evil....In spite of 
possible backward movements, it did not condemn democracy to a 
halt, but has given steadiness to progress itself.*’ 1 , 

Initiative in the Confederation. Initiative is the device by whicl* 
a certain number of citizens can propose a law and require a popular 
vote upon it, in spite of the refusal, on the part of the legislature* to 
adopt their views. Initiative in the confederation exists for demand¬ 
ing changes in the constitution as discussed before. Out of the ten 
amendments, proposed by initiative, only three were successful, where¬ 
as ol the twenty-one prof osed by the legislature, as many as seventeen 
were adopted. This shows “the much greater mortality of initiative 
than of legislative amendments.” In spite ofall this, “The permanence 
ol the present constitutional initiative is assured, and there is consider¬ 
able advocacy of the proposition to extend it to the enactment of 
ordinary federal legislation.” 2 But so far the demand to secure the 
extension ol “the legislative initiative is not accepted because a legis¬ 
lative power in the people would infringe the Federal principle of 
legislation by the unitary element and the cantons concurrently.” 3 

Initiative in cantons. As for the cantons, a prescribed number 
ol citizens (varying from canton to canton) may “demand either a 
general revision ol the constitution or propose some particular amend? 
meats to it. In the former case, the cantonal authorities either pro¬ 
ceed to pr pare a draft ol the amendment along the lines suggested in 
the initiative demand and submit it to popular vote, or the very ques? 
lion (in certain cantons) whether there should be revision of the 
constitution is referred to the people. For ordinary cantonal legisla¬ 
tion, too, most ol the cantons provide for initiative demand by the 
citizens. 

Swiss view of democracy. The Swiss hold that democracy is 
not complete unless the people have also a right to enact laws directly, 
and the initiative is used to supply this want. Unlike a petition, the 

1 Cover nmnil and Politics of Switzerland, p 1G1 

a Ibid. p. 151. * • 

* Finer, Theory and Practice of Modern Government, footnote on pa<?e 92, 
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simultaneously with it. At first it was Z^o^hTptopXe. 

prevent the "fhotgh refundum has produced some 

Criticism of Initiative. - criticised by several eminent 

beneficial results, initiative Finer.The former declares that 

writers, including M. Droz a n Qn secure foundation, the new initia- 
‘whereas a democracy oug ooint ’ He speaks of it as the 

.. 

beginning of a penod or nments; and thus it i< a 

have as much importance as g f lhe count rv and is ‘des- 
continual peril to the qu, a f P™ f J on a nd destruedon.' (Tins 
lined to accomplish a work . certainly absurd to suppose 

is, however, an ex “SB c ”*” n) |, , inUiativ e demands summed up thc 
that the three or four S “" cc , the sense of responsibility of the legts- 

desires of the people. . . qualified to form an opinion upon 

,a,urc; the people are no, sufficiemly quad f ^ popular vQte cannot be 

many legislative measures, popular mind, which is cap- 

always deemed a true expression of^ PP^ by the 

lured by phrases, led as y > contain, and thus moved by its 

ber or distinct points which ^ mcasurc which , taken as a whole, 

dislike to some one point to rej ^ ^ iniliativc demand, however 

it would approve no amend • too hcavy a burden on the 

bad it may be, is possible, ami i 

voter.” . initiative. Yet its advocates hope much 

Supporters’ view of I « t ‘ ^ thc sovcrc ign,y of the people; 

from it. They thin ta alisfaction with their representatives .1 

enables them to expru. - s ,i mu lates thc patriotism and sense 

these fail to discharge t ici ^ fce j , morc disposed to support tlic 

of responsibility of the peop otes political education of the 

law they have shared m making , P ) y cnabUng peop , c to judge 
masses; reduces the mnucnc P ^ ^ ^ upQn (hc legis i a ture where 

measures on their merits, pro ^ shows thc authority (the 

‘be executive has no veto power a d fi y ^ ^ ^ ^ appcal . 

People) which ‘can de'.vcrade ^ who , e speaking of the 

Brooks on d.reet democr^ Brooks says that “i, » 
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system has become “a vital and free functioning part of the Swiss 
political organism”, and opposition to it has long, since ceased to exist 
in Switzerland. 
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ccssor, Czar Alexander II, was a man of liberal views; spurred on by 
the example of the neighbouring empire of Austria (where the serfs 
had been emancipated in 1781), he expressed the wish that the nobles 
should take the work of emancipating the serfs into their own hands. 
On March 3, 1861, an imperial rescript proclaimed the emancipation 
of the serfs on private estates and of the domestic slaves. The holdings 
of the peasants were declared to be their property, and they were 
required to pay a reasonable sum to their landlords. Three years later, 
he emancipated the peasants of Poland. His motto was ‘Justice, right, 
and freedom;’ and yet he found great adversaries in the Nihilists who 
would oppose benevolent reforms. They started secret societies, 
preached terrorism and finally bombed the Czar (13th March, 1881) 
who was blown to pieces. - ^ 

First attempt to call the duma. Since then nothing was done 
in the way of democratising the administration till the disaster of the 
Russo-Japanese war (1905), when the Government of the Czar lost 
“its glamour of sanctity and the paternal authority.” The Czar 
attempted to consult popular opinion by organising an elected assem¬ 
bly (the Duma). A widespread rebellion broke out. All attempts of the 
Czar to please the people by an extension of franchise failed, and he 
was compelled to issue a manifesto to grant to the population “the 
immutable guarantees of civil liberty upon the basis of real inviol¬ 
ability of person, of liberty, of conscience, of speech, of assembly, and 
of association” and “to establish an immutable rule that no law shall 
become effective without the approval of the Imperial Duma, and that 
the representatives of the people be granted the right of exercising an 
effective supervision as to the legality of the acts of the Imperial 
authorities.” The first Duma that met in 1906 demanded direct 
universal suffrage, complete parliamentary government, expropriation 
of the landlords, etc. It was dissolved in July. The Second Duma met 
in March, 1907 and proved equally ineffective. 

Czar’s authority remained unaltered. Article 4 of the funda¬ 
mental laws of May, 1906, had declared: “The Emperor of all the 
Russia wields a supreme autocratic power. To obey his authority, not 
only through fear, but for the sake of conscience, is ordered by God 
himself.” In such an atmosphere, even the Third Duma of November 
1907, failed to achieve any results. All legislative power was exercised, 
finally, according to the will of the Czar whose government could 
continue the operation of the previous year’s Budget, if in any year 
the Duma threw out the Ministry’s financial proposals. The Execu- 
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separatist tendencies; (iii) complete revision of the social, political and 
economic structure of the state so as to establish the dictatorship of the 
proletariat as a preliminary to an entirely communist government; (iu) 
spreading of the proletarian revolution in the whole world. 

Congresses of soviets (run by the Bolshevik Socialists) met in quick 
succession; the fifth Congress adopted on 10th July, 1918, a constitu¬ 
tion for the Russian Socialist Federal Soviet Republic (R. S. F.S. R.) 
which comprised most of the northern and far eastern parts of the 
defunct Czarist Empire. From 1918 to 1923, several important amend¬ 
ments were made in the constitution, particularly on the admission of 
new territories as republics, and since 1923 the Union is called the 
Union of Socialist Soviet Republics (U. S. S. R). The constitution as 
amended up to 1923, was at once unique and, though very complicated 
in appearance, it was simple in its working. 

The Constitution of U. S. S. R. till 1936. This constitution was 
of an extremely unique type and made a complete departure from the 
other constitutions of the world. It was the product of the mass 
rebellion of 1917, and was thus a reaction to the autocratic regime of 
the Czar. It put into practice the Socialistic Theory of Karl Marx, 
making every question a political question, and every worker a State 
employee. IL aimed at a complete suppression ofcapitalism, and there¬ 
fore. declared Prussia as “a Republic of Soviets of Workers’, Soldiers’, 
Peasants’, Deputies.” In form, the Union was a close federation, that 
is to say, the powers which were given to the federal authority were 
very large indeed, and all the chief features of political and economic 
file of the people were concentrated in the federal machinery and the 
component units; the seven Republics forming the Union retained 
autonomy in all local matters, including cultural autonomy. It aimed 
at the establishment of a Soviet Federation of the whole world. Hence 
the Union was “not in theory a national unit, but a federation based 
on the possession of common Socialist institutions and a common 
social theory,” and, on paper at least, it allowed component republics 
the right of secession, undoubtedly great departure from the accepted 
concept of a federation. 


Rule of the proletariat. The constitution established the 
Government of the proletariat, hence the franchise was uniform, and 
1 “open to ail of cither sex, excepting persons employing hired labour for 
profit (this included Kulaki) or living on unearned income, monks and 


1 Cole: A Guide to Alodnn Politics, p. 23. 
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priests, imbeciles and former agents of the Tsarist regime” Another 
novel feature of the constitution was the method of indirect election to 
all the Soviets of the district, the “Government, and the Central 
Executive Committee.” Di.ect election was in existence only for the 
formation ofvillageor factory soviets which had a very narrow jurisdic¬ 
tion “As a form of organisation for a political party, such a system is 
not unknown but it is singular as a form or organisation for a State. 

The later tendency in the Union was towards greater centralisation 
which was enforced by insisting on a rigid adherence (in all the 
units and soviets) to the instructions received from the centra 
organization. The political structure of the U. S. S. R. was novel 
and widely different from the frames of government in all other 

Sisles 

Local and provincial governments. The structure of the U. S. 
S R was like a pyramid whose base was the large number of village 
and factory Soviets and the apex was the Central Executive Commit¬ 
tee and the Presidium. The constitution considered the village soviet 
as the supreme organ of authority within its own competence, and 
within the boundary of the locality it served all persons of cither sex, 
with the exception or those already described above, enjoyed franchise. 
The disfranchised class numbered 8,000,000 persons (or about 8 per 
cent of the total population) who had been denied the right to vote 

for economic or political considerations. 

Soviet political theory considered the vote as not a “right but 
merely a social function, and, hence, constituting an effective instru¬ 
ment of protection of the workers’ rights. Even foreign workers, resident 
in the Soviet Union, enjoyed the right to vote. In the year 1931, there 
were registered 84,000,000 voters out of the told population of 
160 009 000. or the registered voters as many as 71.8 percent went to 
the polls in 1931. On an average, about 20 per cent usually went to 
the polls and in the rural areas, this percentage was as low as 8 or 9 even 

though the supporters of the Soviet rule viewed the elections as “the 
most important school for the political education of the labouring 
masses ” and the voters were constantly urged to participate in the 
several elections, all agencies including schools, clubs, trade unions, 
the press, the theatre, the movies and the radio taking a keen interest 

in training the huge population. . 

Elections and basis of representation. All details with regard 


i Select Constitutions of the \\’<nld, j>. 
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to elections, e. g., place, time and manner of voting were determined 
by a commission appointed for the purpose by the executive commit¬ 
tee of the administrative units concerned. Voting took place not on 
territorial or regional, but on occupational or professional basis, each 
factory, or trade union, or collective farm, forming a single electoral 
college by itself. There was no secret ballot; each voter appeared 
before the electoral officer and expressed his choice. In case of elec¬ 
tions to the village or factory soviet, votes were taken by show of hands 
in the open. Candidates who received majority of votes were declared 
elected. Though the soviet constitution was based on the sovereignty 
of the proletariat, there was considerable inequality in the rights of 
citizenship (if the value of a vote were the criterion) enjoyed by the 
worker of the towns and factories and the peasants in the country-side. 
I’or every 25,000 persons of the former class there was one representa¬ 
tive in the All Union Congress, whereas the village soviets elected one 
representative for every 125,000 of the population. The difference in 
the voting rights of workers and peasants was justified on the ground 
that, during the transition period from capitalism to communism, the 
class-conscious and politically educated workers must assume leader¬ 
ship over the backward peasant masses. And it was said that when the 
peasants had acquired the necessary political consciousness the in¬ 
equality would disappear. 


Village and factory soviets. The primary unit of administra¬ 
tion was the village or the factory, each having its own soviet entrust¬ 
ed with administration of all important local matters. Villages with a 
population of less than 300 either governed themselves directly (all 
adults forming the assembly) or combined in small groups and each 
such group elected a soviet. Similarly smaller factories employing 
less than 100 operatives combined together (3 or 4 in each a group) 

to have a common factory soviet. The factory committee was entrust¬ 
ed with the work of looking after the social life of the factory workers, 
the factory kitchen, club, housing estate (in case there was one attached 

to the factory), and, to a great extent, the education of the factory: 
children, 1 


District soviet. Over the village or factory soviet, the next higher 
administrative unit was the district, consisting of the representatives 
bom the soviets ol the villages and factories that composed the district. 
I he representatives to these district soviets were elected not directly 


1 .1 Guide to Modern Politics, p. 22(3. 
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bv the village peasants or the factory workers but by the village 
soviets and factory soviets. Here, therefore, began the system of 
indirect election which was an important feature of the soviet system 
or government. The district soviet conducted the administration of 
all matters of local interest within the district, following at the same 
time the instructions from above. 

Regional soviets. The next higher administrative unit was the 
“region”, consisting' of several districts. The representatives that 
composed the “regional” congress were elected, partly by the 
various district soviets (another link in the chain of indirect election) 
and partly by the town and factory soviets, the latter thus acquiring 
area ter importance than village soviets which did not send any direct 
representatives to regional congress. The functions of these regional 
congresses were of a higher nature than those of the direct soviets. In 
each of the seven Union Republics that composed the U. S. S. R.. 
there were several “regions” as local administrations. The regional 
congress within each Republic elected representatives to the Congress 
of the Republic. Thus the next higher administration over the 

“regions” was the Republic. 

Autonomous Republics. Seven autonomous Republics com¬ 
posed theUnion of Soviet Socialist Republics. In the beginning (1918) 

Fhere was only the Russian Socialist Federal Soviet Republic, but bc- 

tweeuTgl8 and 1923, six other Republics joined the R. S. F. S. R. to 
form the Union of Socialist Soviet Republics. Several of these Republics 
were themselves unions of smaller and independent republics each hav¬ 
ing a Soviet constitution. The constituent Republics enjoyed a large- 
measure of autonomy in education, public health, full cultural autono¬ 
my of speech, writing and printing Each Republic had, in theory a, 
least the right to secede from the Union. Hus was a novel departure 
which the Soviet Federation made from the prevailing federations. 

Government of the Republics. Each Republic had its own 
congress consisting of the representatives elected by the regional 
congresses within it. The Republic congress was a very numerous body 
and met once or twice a year. It elected, from amongst its own mem¬ 
bers a central executive committee (having generally legislative and 
some administrative functions). The central committee of a republic 
was also a numerous body, meeting generally once m 3 months and 
consisting of a few hundred members. It again elected a presidium 
fa smaller body) which acted on behalf of the committee when the 
latter was not in session, and a council of people s commissaries con- 
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sisting of heads of departments within the Republic. The council of 
people’s commissaries might be likened to a cabinet in a modern state, 
but it had to carry out the instructions received from the presidium of 
the Republic. Uniformity of administration within the seven Republics 
was enforced by the members of the Communist Party who formed 
the bulk of the Republic Congress. Each Republic had a branch of 
the Supreme Court of the U. S. S. R. and several other smaller courts, 
which together formed the judiciary of the Republic, over which the 
Republic had the right to make certain modifications with regard to 
the application of the code of law which was the same for the whole 
Union. 

The Central Government of U. S. S. R. up to 1936. At the 

apex of the pyramid of Soviet Government was the Central Govern¬ 
ment of the Union of Socialist Soviet Republics. The most numerous 
body of the central administration was the Congress or Soviet of the 
Union of the Socialist Republics. It was composed of representatives 
of the town and township soviets on the basis of one Deputy for each 
25,000 electors, and of the representatives of the regional soviets on the 
the basis of one deputy for each 125,000 of the population. The Con¬ 
gress was the supreme authority in the Union. Its strength was nearly 
4,000 and it met once a year. It elected the Council of the Union 
(which formed the legislature of the U. S. S. R.). The Council con¬ 
sisted of 472 members (since March, 1931) elected on the principle 
of proportional representation of the seven constituent Republics. 
The Congress also elected a Council of nationalities composed of 138 
members “elected on the basis of 5 members for every independent 
and autonomous republic, and 1 member for every autonomous 
region.” These two bodies together formed what was called the 
Union Central Executive which, between the sessions of the Congress, 
acted as the sovereign legislative, administrative,and judicial authority 
oftheU.S. S. R. It met once in three months and during the intervals, 
its functions were performed by the Presidium, a smaller body consist¬ 
ing of 21 members entrusted with all powers which the Central Execu¬ 
tive Committee was entitled to exercise. The Central Executive Com¬ 
mittee also elected Union Council of People’s Commissaries consist¬ 
ing of 17 heads ofdcpartments, which was akin to the British Cabinet. 
Each of these Commissaries was assisted by two more deputies, and 
occupied one of the following portfolios: President; Vice-President; 
Foreign Affairs; War and Marine; Home Supplies; Foreign Trade; 
Agriculture; Land Transport; Water Transport; Posts and Tele- 
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graphs; Workers’ and Peasants’ Inspection; Heavy Industry Light 
Industry; Timber Industry; State Farms; Fmance; and Pres,dent of 
the State Planning Commission. And Stalin was only one of its mem- 

C So that by a zigzag method of indirect elections the Presidium and 
the People’s Commissaries were the elected bodies that actually con¬ 
ducted the central administration of the U.S.S.R. The functions 
of the Central Government included foreign trade and foreign rela¬ 
tions defence, the direction of national economic policy and internal 
trade taxation, labour and labour legislation, besides a general super¬ 
vision ofilie Government.' In this way was combined extreme centra¬ 
lism of laying down policy with decentralised administrative machi- 

ncry. 

Soviet Judicial System 


The U.S.S.R. had a uniform judicial system throughout the seven 
Republics. The whole system aimed at simplicity and easy access to 

the population. 

In each of the seven Republics the judicial system was generally 
uniform, subject to minor modifications made by each Republican 
Congress. Each Republic had one Supreme Court, several regional 
courts (one for each region) and people s courts. 

Lower courts. The people’s court was the primary unit of the 
judicial system; it consisted of a judge and two co-judges (or judge 
jurors, as they were called), all exercising equal powers. Each co¬ 
judge was chosen by the executive committee of the region from the 
list of persons elected by the village and factory soviets. He served 
for not more than six consecutive days in each year. The judge was 
appointed by the regional executive committee for one year. 

Each regional court had several judges appointed by the regional 
executive. It supervised the working of the peoples’ courts and also 
heard appeals from them. It exercised original jurisdiction in higher 

cases. 

Then there was the Supreme Court of the Republic, consisting of 
judges appointed by the Central Executive Committee of the Re¬ 
public. The Supreme Court was the highest judicial tribunal for tin* 
Republic. It tried “cases referred to it from regional courts,” and had 


1 /J Guide la .Modern Politics , p. 222. 
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“original jurisdiction pver cases of exceptional importance referred to 
it by the republican central executive committee, the prosecutor of 
the republic,” or those “involving offences in office committed by 
members of the republican government .” 1 

Soviet Law comprised general instructions only which alone were 
binding and not every letter or word of the law. Severe punishment 
was inflicted for offences committed against the Soviet Government 
ok for efforts to upset the government. The highest penalty for such 
offences was death. Comparatively light punishments were awarded 
for lesser crimes like avoiding work and breaking economic laws. 
For such offences the offenders were sentenced to imprisonment 
ranging from one to ten years. “The Soviet judicial system aimed at 
reforming the criminal and restraining him for life, rather than 
victimising him aimlessly.” 

Supreme Court. There was a Supreme Court of the Union, 
attached to the Central Executive Committee, and not being an 
independent court like those in other federations. It consisted ofa 
president, a deputy president and thirty judges, all of whom were 
appointed by the Union Presidium. It was divided into three sections, 
civil, criminal and military, and examined “cases involving offences 
committed in office by members of the Union Government; dealt with 
conflicts between the constituent republics and might appeal against 
them to the Union Central Executive Committee on the ground that 
they contradicted the general legislation of the Union or affected the 
interests of other republics .” 2 It also offered opinion to the C. E. C., 
whom .er asked to do so “regarding the constitutional validity of acts 
and decrees of organs of Union and republican Government.” Besides, 
there were other regular courts of Soviet Union dealing with special 
questions. 

Soviet Constitution Under Revision 

It was discovered as a result of the novel experimentation of the 
Marxian doctrine that the super-ideology of socialism was difficult of 
translation into practical realism. As a consequence, several amend¬ 
ments were made in the constitution. The following represent the 
most important of them: 


1 New Governments in Europe, p. 385. 

• Ibid. p. 386, 
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People of the Far Eastern Provinces, which were the 

poorest territories of the U. S.S.R., were exempted from 

taxation (December 11, 1933). 

Persons who had run into arrears of gram dthver.es 

were granted exemption (February 27, 1934). 

Wages were allowed to be calculated in terms of he 

quality and quantity of the output of work (March 17, 

' 93 lLws regarding strict teaching of civics and giving of 

political training to the children were mod.fied (Apr.l 23, 

'“system of rations was abolished (November 29. 1934). 

Statutes relating to collective farmmg were revtsed 

and rights of private property widened and extended 

(February 17, 1934). 

Laws made to control homelessness and neglect of 

children (June 1, 193 j). , . 

Laws made to reorganise the educational system and 

establishment of discipline in schools (September 4, */> * >)- 

Birth restrictions were removed and admission to 

universities regulated (December 29, 1935). 

Legislation was made to make currency more stable 

(February 29, 1936). .... , ,,. 

Laws regarding abolition of State subsidies and selling 

prices in heavy and timber industries were made (April II. 

1936). 

Effort to evolve a new constitution. The tendency towards a 
l morrati 7 ation of the constitution, as evidence by the above changes, 
StT appointment of a cotntnit.ee in July 1935, inch.d.ng 
Toseph Slalin as chairman, and among other .mportant members 
■} itvinov, Radek, Vyshinsky, Voroshilov, Molotov, Bukharm, Akulov , 
Chubar, Zhdanov and Kaganovitch, to frame a new constnutton. 
The Committee laboured for nearly a year and produced the draft cons¬ 
titution which, after confirmation by the Central Executive Com¬ 
mittee was published on June 12, 1936, forehciting public opinion and 
inviting suggestions for amendments. It was then cons,dered by the 
All Soviet Congress and with slight changes passed on December 5, 
1936 It was later put into force in 1937. 

While introducing the draft constitution for consideration by the 
Congress, Stalin stated that it proceeded “from the fact of the liquida¬ 
tion of the capitalistic system, from the fact or the vtctory ot the 
socialist system in the U.S.S.R. The chief basis or the draft or the 
new constitution of the U. S. S. R. consists of the principles ofSoc.al- 
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ism, of its mainstays which have already been won and realised; 
socialist ownership of the land, forests, factories, plants and other 
implements and means of production; abolition of exploitation and 
the exploiting classes; abolition of poverty for the majority and of 
luxury for the minority; abolition of unemployment; work and labour 
as an obligation and a matter of honour of every able-bodied citizen. 
He declared that it represented a summing up of the path that had 
been covered, a summary of achievements already won. And, there¬ 
fore, it was a recording and legislative consolidation of that which had 
already been attained and won in fact, that is, it put into legal form 
what had already been achieved. 

The New Constitution of 1936 

Basis of the Constitution. The constitution opens with the 
organization of Society (Ch. 1) and declares the U. S. S. R. to be a 
socialist Stale of workers and peasants, t lie political basis of which is 
formed by the Soviets of the toilers’ deputies. “All power in the 
U. S. S. R. belongs to the toilers of city and village..” Socialist owner¬ 
ship has been defined to be one of either State ownership or co-opera¬ 
tive farm ownership. All land, minerals, forests, mills, factories, 
mines, railroads, water and air transport, and all undertakings and 
institutions are declared to be State property, ?. e.> the property of the 
whole people. 

Some private property allowed. The land occupied by 
collective farms is secured to them without payment and for ever. 
Each collective farm household is allowed for its own use a small 
piece of land attached to the homestead and the auxiliary economy on 
this attached piece, a dwelling house, productive livestock, poultry 
and minor agricultural implements. Small private economy of indivi¬ 
dual peasants and handicraftsmen, derived from personal labour, but 
free from exploitation of another’s labour is secured by law. Citizens 
are also guaranteed by law the right of personal property “in the 
income from their toil and in their savings, in their dwelling house 
and auxiliary domestic economy, in articles of their domestic economy 
and use; in articles of personal use and comfort, as well as the right 
of inheritance of personal property. ...” 

Fundamental rights of citizens. An important feature of the 
new constitution is the declaration of Fundamental Rights of the Citizens, 
contained in its tenth chapter. The citizens of the U. $. S, R. arc 
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guaranteed («) the right to work, ensured by the socialist organization 
of national economy, the steady growth of the productive forces of 
Soviet society, the absence of economic crises, and the abolition of 
unemployment; (ti) the right to rest, ensured by the reduction of the 
working day to seven hours for the overwhelming majority or the 
workers, establishment of annual vacations with pay for workers and 
employees, and provision for a wide net-work of sanatonums, rest 
homes, and clubs for the accommodation of the toilers; (in) the right 
to material security in old age as well as in the event of sickness and 
loss of capacity to work, ensured by the wide development of social 
insurance of workers and employees at the expense of the State, free 

medical aid, and the provision of a wide net-work of health resorts for 
the use of the toilers; (iv) the right to education, ensured by universal 
compulsory- elementary education, free of charge, including higher 
education, by the system of State stipends for the overwhelming 
majority of students in higher schools, instruction in schools in the 
native language and organization of free technical, and agronomic 
education for the toilers at the factories. State farms, machine and 

tractor stations and collective farms. 

In the enjoyment of rights no distinction » made between differ¬ 
ent sexes Women equally with men enjoy the right to svork, payment 
for work, rest, social insurance and education. State protection of the 
interests of mother and child, granting pregnancy leave with pay, and 
the provision of a wide net-work of maternity homes, nurseries and 

kindergartens. 

No distinction is made in the rights of citizens on ground of nationa¬ 
lity or race, in the fields of economic State, cultural, social and politi- 

c <i 1 li fc • 

Freedom of conscience has been granted. Therefore, in the 
U S. S. R. the church is separated from the State, and the school 

from the church. 

Citizens are granted freedom of speech, of the press, of assembly 
and meetings, and of street processions and demonstrations. These 
are secured by placing at the disposal of toilers and their organisations 
printing presses, supplies of paper, public building, streets, means 
of communications, and other material conditions necessary for their 

exercise. , 

Inviolability of the person is guaranteed. Hence no one may be 
subjected to arrest except upon the decision of a court or with the 
sanction of the prosecutor. Similarly inviolability of homes of citizens 
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and secrecy of the correspondence are protected by law. 

Every citizen is required (a) to observe the constitution, to carry 
out the laws, observe labour discipline, honestly fulfil his social duties, 
and respect the rules of the Socialist community: ( b ) to safeguard and 
consolidate public Socialist property as the sacred inviolable foundation 
of the Soviet system, as the sources of the prosperous cultural life 
of all the toilers. 

Military service is universal because the defence of the Father- 
land is the sacred duty of every citizen. Treason to the Fatherland: 
violation of oath, desertion to the enemy, impairing the military might 
of the State, espionage for a foreign State, are punishable with the 
full severity of the law as the most heinous crimes. 

Organisation of tiie Union 


Powers of the Central Government. Chapter II of the Cons¬ 
titution deals with the Organisation of the State. The Union is based 
upon a voluntary association of the original eleven Soviet Socialist 
Republics 1 and five more, added later, all of which enjoy equal rights. Its 
emblem consists of a sickle and hammer, and the capital is the city of 
Moscow. According to Article 14, the following powers fall within the 
jurisdiction of the Union. 


(a) the representation of ihc Unionin international rela¬ 
tions, the conclusion ami satisfaction of treaties with other 
States and laying down tin* general procedure in relations 
between the Union Republic** and foreign states;- 

(b) questions of war and peace; 

(0 the admission of new* republics into the organization 
of the U. S. S. R 

(</) control over the observance of the Constitution of 
the U. S. S. R. and the ensurance of conformity of the Cons¬ 
titutions of the U. S. S. R.; 


1 1 he names of the constituent Republics, their capital towns, area and popu- 
lat&on 1 # bun mentioned, post p. l». After the collapse of Polish 

resistance to German invasion, tl, c eastern half of Poland called Ukraine, was 
annexed by the U. S. S. R. in September and fountd into a separate unit 

of the Union. More territorial acquisitions in I-'iniand and of Bessarabia have since 
been mad e by the U. S. S. R.. besides the mt all Pallic states of Latvia, Lithuania 
and Estonia, 'file Republics now number sixteen. 

* & * Amendments ol February 1, HM4, empowered the Union Republics to have 
direct relations with foreign States and to make arrangements for their defence, 
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( f ) the approval of the changes of boundaries between 
Union republics; 

(/-) the approval of the formation of new provinces 
(karat) and regions (oblast) and also of new autonomous 

republics within Union republics; 

(g) the organization of the defence of the U. S. S. K. 
and also the direction of all the armed forces of the U.S.S.R. 
and laying down the guiding principles for the organization 

of military formations of the Union Republics;* 

(/;) foreign trade on the basis of a State monopoly, 

(i) the protection of State security; 

(j) the establishment of the plans of national economy 

of tlie* U. S. S. R.; 

(A) the approval of single State budget of the U.S.S.R., 
and also or the taxes and revenues which serve to form 

budget of the Union republics anti localities; 

(I) the administration of banks, industrial and agricul¬ 
tural establishments and enterprises and also trading 

enterprises or All-Union significance; 

(,„) the administration of transport and communica¬ 
tion; , .. 

(„) the direction of the monetary and credit system; 

(o) the organization of State insurance; 

(/>) the contracting and granting of loans ; 

(< 7 ) the establishment of basic principles for the use of 
land and also for the use of its contents, as well as of forests, 


and waters; . ... . c ,, r 

(r) the establishment of basic principles in the field or 

education and the public health; _ 

(,) the organization of the single system of national 

economic accounting; 

(/) the establishment of the bases of legislation on toil; 

(„) the legislation on the judicial structure and judicial 

procedure; criminal and civil codes; 

(i-) laws on the Union citizenship; laws on the rights of 

foreigners; 

(u>) the issuing of All-Union acts of amnesty. 


All powers other than those mentioned in Article 14 belong to the 

Republics of the Union, and the U. S. S. R. protects then sovereignty. 
The constitution of each of the constituent Republics is separate based 
on the special features of the Republic “and is drawn up m confer- 


_ , -nr! Ukraine arc the two Union Republics which are conducting then 

Jre°i™n’relation, directly and are separate members of the United Nations, along 

with the S, S« R. 
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mity with the constitution of the U. S. S. R.” Each Republic retains, 
in theory, the right to withdraw from the U. S. S. R. The territory 
of a Republic cannot be changed without its own consent. 

The constitution sets up a federal citizenship for the whole Union. 
All Union laws are enforceable throughout the Union territory, and 
in case of conflict between a U nion law and the law of any Union Re¬ 
public, the former prevails. 

The R. S. F. S. R., the Ukranian S. S. R., Azerbaijan S. S. R., and 
the Georgian S. S. R. contain several autonomous republics, pro¬ 
vinces, regions, and autonomous regions (Arts. 22-25), and each of 
the Uzbek S. S. R., the Tadjik S. S. R., and the Kazakh S. S. R., con¬ 
tains one or more regions. The remaining constituent Republics 
contain no provinces or regions or autonomous republics. 

Structure of the Union Government 

Supreme Council. The highest organ of state power in the 
U. S. S. R. is the Supreme Council which exercises exclusively all the 
legislative power, in accordance with Article 14, without, however, 
interfering with the competent powers of the Presidium, the Council 
of People’s Commissars and the People’s Commissariats, of the 
U. S. S. R. The Supreme Council is bicameral consisting of the 
Council (Soviet) of the Union and the Council (Soviet) of Nation¬ 
alities. 


Tiif. Legislature 

Lower chamber of the legislature. The Council of the Union 
is the popular (or lower) chamber representative of the people, direct¬ 
ly elected by citizens on the basis of one representative for every 
300,000 of the population. For this purpose the Union territory is 
divided into electoral districts. 

Directly elected by the people. The election is made by the 
direct process, “all citizens of the U. S. S. R., who have reached the 
age of eighteen, irrespective of racial and national affiliations, con¬ 
fession of faith, educational rank, domicile, social origin, property 
status and past activity, have the right to take part in the election of 
deputies and to be elected, with the exception of the insane and 
persons condemned by a court to be deprived of electoral rights.” 
Every citizen has one vote; women can elect and be elected on the 
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same basis as men. Even citizens serving in the Red Army can vote 
or seek election; voting is by secret ballot. Candidates seeking elec¬ 
tion are nominated, in the electoral districts, by public organisations 
and societies of toilers, the Communist Party organisations, profes¬ 
sional unions, co-operative societies, organisations of youth and 
cultural societies. The Council is elected for a four year term. A 
deputy has to render account of his work to his constituents and can 
at any time be recalled on the decision of the majority of electors in 

the manner established by law. 

This system of election has made a great improvement upon the 
system in vogue till 1930. 

The first elections, under the new constitution, to the Council were 
held on December 12, 1937, when 91,113,153 voters went to the 

polls. In the elections held on 12th February, 1946, the number ol 
electors that actually went to the polls was 101,717,686. In all 682 
deputies were elected. At present the Council (in 1958) consists of 
700 members elected on the basis of 1 deputy for 300,000 of the 
population. The representatives elected to the Council came from all 
parts of the Union including among them the Eskimos of the North 
and Caucasians of the South, speaking over one hundred languages 
and differing widely also in their manners and customs due to variety 
of geographical and cultural conditions of that vast country. 

The upper chamber of the legislature. The Council (Soviet) 
of Nationalities, the upper house, is also directly elected by the chi¬ 
ns of the Union and Autonomous Republics, autonomous regions, 
and national districts, on the basis of 25 deputies for each Union 
blic n f or each Autonomous Region, 5 for each autonomous 
district and one for each national district. It is elected simultaneously 
with the council of the Union for a four year term, and by the same 
orocess of elections. In 1954 it consisted of 631 members. 

How the legislature works. Each chamber controls its own 

procedure, elects its chairman and two vice-chairmen; and examines 
the credentials of its members. The two chambers possess co-equal 
legislative power, including the right to initiate legislative measure. 
A law is considered to have been passed when it has been Accepted by 
each chamber by a simple majority. It is then published in the 
languages of the Union Republics, over the signature of the chairman 

and secretary of the Presidium of the Supreme Council. 

Conflicts between the two chambers: how resolved. In 

case of disagreement between die two chambers over a legislative 
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measure, the question is referred to a conciliation commission estab¬ 
lished on a party basis. If the conciliation commission fails to arrive 
at an agreed solution, or in case its decision is unacceptable to any 
chamber a second opportunity is offered to the chambers to consider 
the question. In case there is again a disagreement, the Supreme 
Council is dissolved and general elections ordered. 

Joint sessions of the two chambers are held (presided over alter¬ 
nately by the Chairmen of the Council of the Union and Council of 
Nationalities) for electing the Presidium of the Supreme Council and 
the Council of People’s Commissars of the U. S. S. R. Sessions of the 
Supreme Council arc held twice a year but extraordinary sessions 
may be convened by the Presidium cither on its own initiative or on a 
demand by one of the Union republics. 

Elections to Supreme Council must be held within two months of 
the expiry of its term of four years, or of its premature dissolution, 
and the new Supreme Council must meet within a month of the elections. 

The Executive 

The Presidium: its functions. The Presidium of the Supreme 
Council consists of 33 members formed thus: the Chairman, 16 vice- 
Chairmen (the chairmen of 16 republics), 15 members and the secre¬ 
tary. It is accountable to the Council for all its activities. According 
to Article 49, this Presidium: '(</) convenes sessions of the Supreme 
Council of the U. S. S. R.; ( b) gives the interpretations of the laws of 
the U. S. S. R. in force, issues decrees; ( c) dissolves the Supreme 
Council and orders new elections; ( d) orders and carries out referendum 
of the whole people on its own initiative or on the demand of one of 
the Union republics; (r) annuls the decisions and orders of the 
Council of Ministers, of the U.S. S. R. or of the Union republics, when 
they do not conform to the law; (f) in the period between sessions of 
the Supreme Council of the Union, carries out the functions of the 
Council and appoints individual People’s Commissars of the Union 
at the suggestion of the chairman of the Council of Ministers, and 
subject to subsequent confirmation by the Supreme Council; (g) 
bestows distinctions and titles of honour; (//) exercises the right of 
pardon; (i) appoints and removes the high command of the armed 
forces of the Union; (j) when the Supreme Council is not in session, 
proclaims a state of war in case of armed attack on the Union or in 
case of necessity of carrying out international treaty obligations for 
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mutual defence against aggression; (k) proclaims general or partial 
mobilisation; (0 ratifies international treaties; (m) appoints and recalls 

plenipotentiary representatives of the U. S. S. R. in other states; (n) 
receives letters of credence and recall of diplomatic representatives of 

foreign states accredited to it.’ . 

Thus the Presidium exercises all powers usually belonging to heads 

of states and also some of the powers exercised by cabinets in other 
countries. 

Council of Ministers : its functions. The highest executive 
and administrative power of the U. S. S. R. is vested in the Council 
(Soviet) of Ministers of the U. S. S. R. 1 It is responsible to the 
Supreme Council of the U. S. S. R. and accountable to it, and when the 
Supreme Council is not in session, to the Presidium of the Supreme 
Council. On the basis, and in pursuance, of the laws in force, the 
Council of Ministers publishes decisions and orders (which arc bind¬ 
ing throughout the territory of the U. S. S. R. ) and supervises their 
execution. According to Article 64 of the constitution, the functions of 
the Council of Ministers arc: (/) to coordinate and direct the work 
of the All Union and Union Republics Ministers of the U. S. S. R., 
and other economic and cultural institutions within its jurisdiction; 
(••) lo adopt measures to enforce the plan of national economy, the 
state’s budget, and to strengthen the monetary system (m) to main¬ 
tain public order, defend the interests of the state and protect the 
rights of citizens ; (iu) to conduct and direct the foreign relations of the 
U S S R., (y) to direct the general organization of the Union armed 
forces and to determine the yearly period of the citizens’ quota of 
military service; (vi) to institute, when necessary, special committees 

to deal with matters of economic, cultural or defence character. 

It can also suspend decisions and orders of the Councils of Ministers 
of the Union Republics and also annul the latter’s ordinances and 
instructions in those branches of administration and economics which 
arc included within the jurisdiction of the U. S. S. R. 

Its composition. It is formed by the Supreme Council of the 
USSR, and consists of: the Chairman of the Council (Soviet) of 
Ministers of the U. S. S. R.; the Vice-Chairman of the Council 
(Soviet) of Ministers of the U.S. S.R.; the Chairman ol the State 
Planning Commission of the U. S. S. R.; the Chairman of the Commis¬ 
sion of Soviet Control; the Ministers of the U. S. S. R.; the Chairman 


» It was called the Council of People's Commissars till 16 March, 1916. 
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of the the Committee of Reserves (warehouses); the Chairman of the 
Committee on the arts; the Chairman of the Committee on higher 
education. i 

The total strength of the Council of Ministers of the Union, as 
formed on January 19, 1938, was twenty-eight. • , J( ; 

How it works. The Government of the U. S. S. R. can be 
interrogated in either Chamber, and the Minister concerned must 
give an answer (oral or written) within three days of the interrogation. 
The different Ministers are to direct the branches of State administra¬ 
tion falling within their competence. They issue orders and instruc¬ 
tions regarding the departments in their charge and supervise their 
execution, subject only to the restrictions placed on them by the Union 
laws or decisions and orders to the Council of Ministers. 

. There are eight All Union People’s Commissariats (departments of 
administration) of the U. S. S. R., viz-. Armed forces, Foreign Affairs, 
Foreign Trade, Railways, Communications, Water Transport, Heavy 
Industry, and Defence Industry. 

i The Judiciary in the U. S. S. R. 

The judicial system of the U. S. S. R. is uniform throughout the 
Union. The highest court of justice is the Supreme Court of the 
U. S. S. R., and the other courts below it are the Supreme Courts of 
the Union Republics, provincial and regional courts. Courts of Auto¬ 
nomous republics and autonomous regions, district courts, special 
Courts of the U. S. S. R. (established by the Supreme Council of the 
U. S. S. R.), and People’s Courts. 

The Supreme Court The Supreme Court of the U. S. Si R.; 
supervises the judicial activity of all the judicial organs of the Union 
and Union Republics. Its judges as well as those of the special courts 
constituted by the Supreme Council are elected by the Supreme 
Council of the U. S. S. R. for a term of five years. 

Similarly the Supreme Courts of the Union Republics are eleclcd 
for five years by the Supreme Council of each Union Republic. Ea ;h 
Autonomous republic 1 too has its own Supreme Court elected by its 
Supreme Council for a five-year term. 

Other courts. Provincial, and regional soviets or the soviets of 
toilers .deputies of the autonomous regions elect the provincial and 


1 Union Republic is different from an Autonomous Republic. 
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regional courts, courts of autonomous regions, and district courts, 
each for a term of five years. 

The People’s Courts are elected directly by the citizens of a rayon, 
all citizens voting secretly and with equal rights. These courts have 

a three-year term. 

The proceedings in the various courts are held in the language of 
the territory concerned. But in case of persons unacquainted with 
that language, an interpreter is provided, besides allowing them to 
address the court in their own language. The proceedings in all courts 
are open; the accused enjoy full right of defence; people’s assessors 
arc attached to all cases except those specifically mentioned bylaw. 
All judges are independent, subject only to law. 

i Each Supreme Council (of the All Union, of the Union republic, of 
the autonomous region, etc.) appoints a Procurator whose primary 
duty is to supervise the execution of the laws by all People’s Ministries 
and institutions responsible to it. All Procurators are subject only 
to the Procurator-General of the U. S. S. R., but otherwise they work 

independently. 

Governments of the Units 


The following table gives the names with capital towns in brackets, 
area, and population of the sixteen republics that form the units of the 
Union of Socialist Soviet Republics: 


Constituent Republic with 
capital. 


R. S. F. S. R. (Moscow) 

Ukrainian S. S. R. (Kiev) 
lJylorussian S. S. R. (Minsk) 
Azerbaijan S. S. R. (Baku) 

Georgian S. S. R. (Tiflis) 

Armenian S. S. R. (Erivan) 

Turkmen S. S. R. (Ashkhabad) 

Uzbek S. S. R. (Tashkent) 

Tadzhik S. S. R. (Stalinabad) 

Kazakh S. S. R. (Alma-Ata) 

Kirghiz S. S. R. (Frunze) 

Estonian S. S. R. ( Tallin) 

Lithuanian S. S. R. (Vilinius) 

Latvia S. S. R. (Riga) 

Karelo Finnish S. S. R. (Pctrolavodsk) 
Moldavia S. S. R (Kishinev) 

Total Cor the U. S. S. R. 


Area in sq. miles 
(Jan. 1, 1936); 
Docs not include 
territories incorpo 
rated in 1940 and 
1945 

6,308,768 
1 70,998 
49,022 
32,956 
26.865 
11,580 
171,384 
66,392 
55,040 
1,047,797 
75,926 
18,000 
21,500 
25,000 
19,000 
33,800 
8,179,228 


Population 
(Jan. 17, 1939). 


109,2 7'*,000 
38.500.000 
10,400,000 
3,209,727 
3,542,289 
1.281,599 
1.253,985 
6,282,446 
1,485,091 
0,145.937 
1,459,301 
1 , 120,000 
2,879,070 
1.950.000 
900,000 
2 . 200.000 
191.888.445 
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The Constitution of 1936 describes the organization, powers and 
functions of state, powers of the Union republics as well as of the Au¬ 
tonomous republics. The sixteen Union Republics are the direct units 
of the Union, but many of them contain a few Autonomous republics 
and are thus themselves federations within a federation. The organi¬ 
zation of government in all these units and sub-units is based upon 
the principles underlying the government of the U. S. S. R. 

Legislatures of Units. Each Union Republic has a Supreme 
Council (Soviet) of its own, elected directly by the citizens for a term 
of four years. It is the sole legislature of the republic. Its functions 
include: {a) adoption of the constitution of the republic and amending 
it according to Article 16 of the Constitution of the U. S. S. R., (b) 
approving the constitution of the Autonomous republics, if any, in its 
territory and defining the boundaries of their jurisdiction; (^appro¬ 
ving the plan of national economy and the budget of the republic; ( d ) 
exercising the right of amnesty and of pardon incase of persons sen¬ 
tenced by the judicial organs of the Union Republic. 

1 he Supreme Council (Soviet) of every Union Republic elects its 
own chairman and a vice-chairman to conduct its meetings; forms 
its own Presidium, consisting of the chairman of that Presidium, 
vice-chairman, the secretary of the Presidium, anti its other members; 
it also forms the Council (Soviet) of Ministers of the Union Republic, 
which is the Government of the Union Republic. 

Executives of Units. The highest executive and administrative 
organ of each Union Republic is the Council of Ministers of that 
republic. The eleven Commissariats (departments) under its charge 
arc those ol Food Industry, Light Industry, Timber Industry, Agricul¬ 
ture, Grain and Livestock, State farms, Finances, Internal Trade, 
Internal Affairs, Justice, and Public Health, military organisation and 
foreign affairs. The council of Ministers of the Union Republic is 
responsible to the Supreme Council of the republic; it performs the 
latter’s functions between its sessions and at that lime it is accountable 
to the Presidium of the Republic. 

The Council of Ministers of a Union Republic consists of the chair¬ 
man of the Council of Ministers of the Union Republic; the Vice- 
Chairman; the Chairman of the State Planning Commission; the 
Ministers (15 in number, of Food industry. Light industry; Timber 
industry; Agriculture; Grain and livestock—State farms; Finances; 
Internal trade. Interned affairs: Justice: Preservation of health; Edu¬ 
cation; Local industry; Communal economy; Social security; defence 
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and foreign affairs); a Delegate of the Committee on reserves; theclnef 
of the Administration of the arts; delegate of the All Union Ministries. 

The Ministers direct the administration of the various departments 
in their charge, and issue orders and instructions on the basis and in 
execution of the laws of the U. S. S. R. and the Union Republic. 1 hey 
carry out the orders and instructions of the Ministers of the U. S. S. R. 
and of the Commissariats of the Union Republic. 

The Council (Soviet) of the Ministers of the Union Republic can 
suspend and annul the decisions of the Ministers of the Autonomous 
republics, and of the executive committees of the various soviets ol the 
provinces, regions, and the autonomous regions, within the territory 

of the Union Republic. . T t c c » 

By amendments, passed by the Supreme Soviet of the U. S. S. R. 

on February 1, 1944, the Union Republics have been empowered to 

have their own military organisations for their defence and to make 

their own arrangements for regulating relations with foreign states, 

subject, however, to general guiding principles laid down by the 

Supreme Soviet for the purpose. 

The Autonomous Soviet Socialist Republics arc sub-units of the 
Union Republics. Each of the Autonomous Soviet Socialist Republics 
(ASS R.) has a Supreme Council (Soviet) of the A. S. S. R. which 
is the highest organ of Stale powers within its territory. It is elected 

by the citizens of the A. S. S. R. for a term of four years. 

Each A. S. S. R. has its own constitution which takes into account 
the special features of its territory, and is drawn up in general accor¬ 
dance with the constitution of the Union Republic. The Supreme 
Council of the A. S. S. R. elects a Presidium and a Council of Minis¬ 
ters of the A. S. S. R. ... r . 

There arc provinces, regions, autonomous regions (in most of the 
Union Republics) and A. S. S. R., and autonomous regions, districts, 
rayons cities, rural areas (in all Union Republics), each of which has 
its own council (Soviet) consisting of the deputies elected by the toilers 
for a two-year term. These soviets of the various territories ensure the 
maintenance of Stale order, observance of laws, and the protection of 
the rights of citizens. They look after the locality and establish the 
loc d budget They are responsible both to the superior soviets (ol the 
next higher territories) and to the toilers who elect them. 

The Communist Party 


The Soviet system of government, described above, is run mainly 
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by the Communist Party which is for all purposes the carrier of govern¬ 
ment. Yet the party and the government must not be confused 
together, the one being different from the other, despite the oblitera¬ 
tion of distinction since 1934. 

Non-racial party. The Communist Party is open to any one 
belonging to any nationality, because the principles of communism 
have no place for narrow nationalism and aim at the establishment of 
the rule by the proletariat all the world over. Communism does not, 
in its fundamental concept, recognise political frontiers, but seeks to 
organise the workers in the whole world. And yet admission to the 
Communist Party is an extremely difficult affair; a prospective 
candidate has to undergo a training period on completion of which he 
is admitted to the party if recommended by important and known 
members. On the other hand, it is very easy to leave the party; one 
has just to express one’s desire. From time to time the party is purged 
of the non-enthusiastic or insincere members who have either lost faith 
in the principles and practice of communism or have been suspected 
of disloyalty to the party. 

Membership of the party. The total membership of the party in 
the beginning of 1938 was estimated at less than 3 millions including 
members and probationers. The recruitment to the party is made 
from amongst the Komsomol comprising of young men and women 
between the ages of sixteen and twenty-three years, who are under¬ 
going training. Those whose ages range from ten to sixteen years are 
called Pioneers and below these arc Octibnrisls, consisting of children 
between the ages of eight and ten. Thus the system consisting of the 
party and the three under-associations may be likened to the scout 
organisation wherein there are definite stages to pass through before 
being admitted as a fullflcdged member. The total strength of the 
Communist Party and the under societies is over twelve millions. 

Party discipline. Strict party discipline is rigidly observed. 
Every member or candidate has to subordinate all his personal feelings 
to the welfare of the party; each is at the disposal of the superior 
whose orders have to be implicitly obeyed. A member has to go 
wherever he may be sent, and he has to devote all his spare time to 
spreading the principles of communism and defend the same even if it 
entails sacrifice of his own life. Nearly 14% of the members arc women 
and girls. 

Aims of communism. Communism aims at giving a practical 
shape to Marxian doctrines; abolition of class distinctions; basing 
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political and social rights on one’s personal labour; abolition of capi¬ 
talism and its replacement by state control of all means of production 
and distribution; abolition of religion. Whosoever is found guilty of 
drunkenness, disobedience to superior authority in the party, atten¬ 
ding church service, want of zeal in propagating party gospel, or 
giving any kind of help to “bourgeois” class is dismissed from the 
party. On the other hand, those who distinguish themselves by great¬ 
er devotion to party, turning out of more than normal work, or 
literary activity are specially rewarded. Officials of the party are 
entitled to travelling allowances, residential quarters and the use of 
automobiles. In theory, at any rate, equality in treatment is empha¬ 
sized. In practice, however, the officials in charge of factories and 
farms enjoy greater privileges ensured by the distribution of extra- 
profit. The account given of the practical working of the communistic 
doctrines in Soviet Russia are conflicting, due largely to the predilec¬ 
tions of the visitors and writers. Human nature being what it is, it is 
impossible to expect perfect adherence to an ideal, in practice. 
However, the network of organizations of the party in the U. S. S. R. 
is an attempt to control the administration. 

Organization of the party. The primary unit of the Party is the 
“cell” (yacbeika) which contains at least three members and may be 
formed in a village or factory. The cell carries out the policy of the 
central party by means of propaganda. “Of a total of 39,321 party 
cells in 1928, 25.4 percent were formed in factories, 52.7 in villages, 
18.5 in offices and enterprises, and 1.8 in educational institutions.” 
The cells elect delegates to the party organ of the division. The 
provincial and regional organs of the party elect delegates to the All 
Union Party Congress. The Congress meets once in two years. During 
the intervals a Central Executive, elected by the Congress, conducts 
the work. The most important official of the Central Committee is 
the Secretary General (at present Khrushchev occupies that office) who 
controls not only the Party but also the Government since the demo¬ 
tion of N. Bulganin. Though the Party and the Government were 
formerly distinct institutions, the former virtually controlled the latter. 
And the seventh Congress held in the beginning of 1934 resolved to 
obliterate the outward distinctions between the Party and the Govern¬ 
ment. 

Though within the Party there is freedom of discussion and expres¬ 
sion of views, once a decision is taken it becomes binding on the 
members. Whosoever tries to flout Parly directions is expelled or 
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otherwise punished. Generally speaking, a member of the Commu¬ 
nist Party must be prepared “to put himself at the service of the 
State,” by doing all sorts of works required of him. The various 
branches of the Party spread over the Union keep strict vigilance over 
the working of the Soviets and thus enforce the instructions received 
from the centre. As the most important organs of the Government 
till 1936 were those in the upper layers of the pyramid, the Commu¬ 
nists cared to have more of themselves elected to those Soviets, and 
in villages and factories they contented with candidates put up by 
them but not necessarily being registered members of the Party. 

Our Party Government the Goal. As the real policy of the 
Government was dictated from above, the Communists have a full 
control over the Government. The Communist Party is thus the 
driving and directing force of new Russia. Even where Communists 
are not in direct control, there is Communist influence, as in the 
famous “Red Triangle” to be found in all factories, whereby a repre¬ 
sentative of the Communist Party sits with a representative of the 
factory committee and with the manager to determine factory 
policy.” 1 

On corning into power, the Communist Party started on the various 

economic programmes, which were considered as parts of the politico- 

economic system contained in the constitution of the U. S. S. R. In the 

* 

process, conflicts arose between Stalin and Trotsky, after Lenin’s death, 
each of whom claimed to represent the correct view of Leninism. The 
final triumph of Stalin and the consequent expulsion of Trotsky led to 
1 1 10 secret plots against Stalin’s administration which ruthlessly put 
down all opposition to itself by inflicting the heaviest penalties on those 
who were found involved, or who were made to confess their partici¬ 
pation in the plots. The death of Stalin led to internal struggle in the 
Politburea i for political power. The election of Malenkov, then of 
Bulganin and finally of Khrushchev as premier of the U. S. S. R. 
introduced a new concept of power politics in the Communist world. 
The de-Stalinisation policy and tiie consequent rejection of the cult of 
individuality brought about rapid changes in the party leadership and 
programme. 
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THE GOVERNMENT OF NAZI GERMANY 

“All people of German blood, whether they live under 
Danish, Polish, Czech, Italian or French rule, must he 

united in the German Reich.We will not renounce a 

single German in Sudeten, in Alsace-Lorraine* in Poland* 
in the League of Xations colony Austria or in the succes¬ 
sion States of old Austria.” 

— GOTTFRIED FEDER 

* * * 

“Germany must be given a position appropriate to a 
nation which would normally be regarded as the most 
powerful single state in Europe.” (Lord Lothian , in the 
House of Lords, May 1, 1935). 


The third Reich, consisting of the territories immediately after the 
Anschluss with Austria, covered an area of 214,068 square miles with 
a population numbering 72,790,724. It was the most central ot the 
European States and thus occupied an important position on the 
Continent. Germany had passed through several polical upheavals 
which had given her an entirely new character, till she became a die- 
tatorship of the most militant type. It is necessary, for an intelligent 
understanding of the political institutions of Nazi Germany, to read 
back the constitutional history of the Bismaivl.ian Empire and the 
Weimar Republic. 

Constitutional History 

Till the mid-nineteenth century. The wave of the French Revolu¬ 
tion, that swept over the whole of Europe, effected great changes in 
Germany. The German Confederacy, built upon the ruins offeuda- 
lism, suffered a loss when Napoleon drove a wedge into its heart and 
created the Confederacy of the Rhine, consisting of Wurtemberg and 
Baden which were, till then, members of the former Confederacy. This 
act of his, aroused the spirit of German nationalism, though uncon¬ 
sciously, and in 1813 “the rise of Germany broke the Confederacy 
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of the Rhine.” After the Congress of Vienna (1815), a German Con¬ 
federation 1 of thirty-nine states, large as well as small, was formed, in 
which presidency went to Austria and vice-presidency to Prussia. In 
the following years, the power of Prussia increased. The liberal party 
in Germany grew in strength, and the political convulsions of 1841-49 
in Europe exercised profound influence on German politics. 

Later XIX century and the advent of Bismarck. About this 
time, the advent of Bismarck changed the whole course of politics in 
Central Europe. “He foresaw the formation of a German nation only 
in the strengthening of the Prussian power and the exclusion of 
Austria.” 2 This policy at once met with the approval of King Wilhelm 
of Prussia, who then appointed Bismarck as president of the Prussian 
Council. The Iron Chancellor followed his policy of blood and iron 
and quarrelled with Austria over the question of disposition of the 
territory wrested from Denmark. In 1866, he declared war against 
Austria, defeated her and drove her out of the Confederation. 

The first Reich. In this way Prussia gained undisputed hegemony 
inside the German Confederation which was renamed the “German 
Empire” or German Reich. In 1871, a constitution was drawn up for 
the Reich. The lower house, called the Reichstag, consisted of 397 
members of whom 235 went to Prussia, and the remaining distributed 
between the other members of the Reich. These members were elected 
by universal suffrage for a term of five years, the Emperor having the 
r i B l u to dissolve the house earlier. The upper house, called the Bundcs- 
r a tli consisted of 58 members of whom Prussia got as many as 1 7. 
“The members were more or less delegates of the different states and 
voted according to the instructions of their governments, hence all the 
delegates of a state had to cast their votes similarly on the same ques¬ 
tion ” 3 f ourteen negative votes could defeat a measure and as Prussia 
alone commanded 17 votes, she virtually exercised the right of veto, 
particularly because inside the Reich the real power was exercised by 
the Bundesrath and not by the Reichstag. The Bundesrath was an 
“extraordinary mixture of legislative chamber, executive council, 


» “This was not properly a federal union, but rather a perpetual international 
alliance, the States remaining separate and independent, except for matters allcct- 

ing the external safety of Germany.” 

Government and Forties in Continental Europe, V ol. 1. p. 234. 

* Federal Polity, pp. GO-61. 

» Ibid. p. 62. 
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court of appeal, and permanent assembly of diplomats.” It could 
dissolve the Reichstag, and order the forces of the Empire to subdue a 
recalcitrant state. 

Position of the Emperor in the Reich. The chief executive 
power of the Reich lay in the hands of the Emperor who was the same 

person as the King of Prussia. “He was Commander-in-Chief of the 
Imperial army; he could wage war and conclude peace. He represent¬ 
ed the Empire in all international affairs. He summoned the Legis¬ 
lature and dissolved it; he promulgated all laws. As King of Prussia 
he exercised great powers. In this capacity he could veto legislative 
measures by instructing the 17 Prussian members of the Bundesrath to 
cast their votes in a particular way; he appointed the Imperial 
Chancellor.” 1 

The Chancellor. The only Federal Officer was the Chancellor. 
He was responsible not to the legislature but to the Emperor. He was 
necessarily the chief minister of Prussia and adviser of the Prussian 
King, that is, the same person as the Emperor. ‘ The powers of the 
German Chancellor in Bismarck’s time were greater than those of any 
other man in the world. . . .” 2 He had no cabinet but only a number 
of subordinates. He presided in the Bundesrath, and took an active 

part in the debates in the Reichstag. 

Its Judiciary. The Judiciary of the Empire consisted of the courts 

of the several states, and their organization and procedure were 

determined bv the laws and statutes ol the Empire. I he judges were 

# 

appointed by the local sovereigns. 

A peculiar federal state. To sum up, the German Empire was a 
federal state, if we can use this term, of a peculiar type. “The member 
stales had no equality of status whether in the counsels of the Empire 
or in their internal administration, Prussia overshadowing all, and 
the bigger states having derived special privileges by joining the con¬ 
federation at a later date. The slates did not enjoy democratic constitu¬ 
tions so very essential to the stability and smooth working of a federa¬ 
tion. There was a strong legislative centralisation in the Empire with 
an executive decentralisation. The Central Government could legislate 
on all matters on which the U. S. A. Congress can, and on many more 
that clearly fall within the jurisdiction of the stales in the U. S. A. But 
all these were executed by the officers of the states. . . .The empire did 


1 Ibid. p. 63. 

a Lowell, Governments and Parties in Ccntinenlal Europe, vol. l.p. 279, 
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not exercise direct authority over the whole population; but over the 
local princes and free cities.” 1 The greatest defect was, undoubtedly, 
the too great power that Prussia enjoyed. She held the Imperial 
Crown, the Chancellory, and, through her 17 votes in the Bundesrath, 
veto over legislation. After her came some of the other states like 
Saxony and Bavaria, which had extracted special privileges as the 

price of their membership, and then followed the small principalities 

and free cities with insignificant powers, so that, as Lowell remarks, 
“the compact could not fail to resemble that between a lion, half a 
dozen foxes and a score of mice.” 

The War of 1914-18 and fall of the Reich. Such a constitution 
was unsuited to the democratic ideals of the twentieth century. “The 
stress of war made it inevitable that the Government of the Reich 
should be dependent on public confidence, and this meant, in effect, 
the practical adoption of responsible government.” 2 A committee of 
the Reich was appointed, 1917, to examine the question, and before it 
could do anything, Germany witnessed the collapse of her military 
organisation in the field. On 30th September, 1918, the Kaiser issued 
the memorable declaration: “I desire that the German people shall 
co-operate more effectually than hitherto in the determination of the 
destinies of the Fatherland. To that end it is my will that men in whom 
the people repose their confidence shall share to the widest extent in 
the rights and duties of the Government.” 3 The war was, however, 
drawing to a close; at any rate, German army was being demoralised 
and the makeshift arrangements proved ineffective. InNovember, 1918, 
there was revolution in Germany. The Kaiser abdicated, and the 
Crown Prince, too, renounced his claim to the throne. Workers’ and 
Soldiers’ Councils were rapidly formed throughout the country. On 
November 10, the Great Berlin Workers’and Soldiers’ Council elected 
an Executive Committee, consisting of three majority and three 
minority Socialists who then formed the Provisional Government. But 
between the Council and the Provisional Government serious conflict 
soon arose, when the latter convened a Constituent Assembly, con¬ 
sisting of delegates of the various states to draw up a constitution. 
Truce had till then been declared and negotiations for peace with the 
Allies started. The terms offered by the victors were too exacting, but 


* I'ederal Polity, pp. G3-G4. 

* Select Constitutions of the W'orld, p. I 73. 
» ibid. 
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in the circumstances then prevailing in Germany, they had to be ac¬ 
cepted, though not without a protest. 

The making of a Republic. The 421 delegates to the Assembly 

having been elected by universal suffrage on January 19, 1919, on the 
basis of proportional representation, the Assembly met at Weimar (the 
place chosen to enable the Assembly to work in a peaceful atmosphere, 
away from the revolution in Berlin) on February 6. The Provisional 
Government had already appointed Dr. Hugo Prcuss, the Secretary 
of State for the Interior, to draw up a Reich Constitution. A Jew by 
faith, a democrat and liberal by temperament, and a Professor of 
Constitutional law by profession, Dr. Preuss had gained considerable 
practical experience in the Berlin County Council; his studies, outside 
Berlin University, had given him “an almost unrivalled comprehen¬ 
sion of political principles and machinery, enriched by study of 
Continental, English and American democracies.” 1 He lost no time 
in reading the situation and producing a draft of a federal constitution 
which began thus: “The German Reich consists of its member states 
and the territories ( Gebiclcn) whose populations desire admission into 
the Reich by virtue of their right of self-determination and who are 
admitted by a law of the Reich.” 3 Sovereignty, it was asserted, 
belongs to the people, therefore fundamental Rights of the people 

were clearlv defined. This draft was debated upon at length by the 

# 

Assembly, and in its revised form it became the constitution of the 
new German Republic, having been adopted by it on 31st July, 1919, 
by 262 votes against 75. The Assembly, by a resolution, constituted 
itself as the first Reichstag and the constitution was put into force on 
31st August, 1919. 


The Second Reich 

The Constitution of Weimar (1919). Curiously, the constitu¬ 
tion, though establishing a republic in Germany, gave the state the 
name “Reich” (meaning an Empire). It recognised the sovereignty 
of the people in the Preamble itself, which stated: “The German 
people, united in every branch and inspired by the determination to 
renew and establish its realm in freedom and justice, I'o be of service 
to the cause of peace at home and abroad, and to further social pro- 


1 Finer, Theory and Ptaclue of Modern Government % vol. I. ji. 335, 
^ Ibid . p. 355, 
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gress, has given itself this Constitution.” 

Monarchy destroyed and republican institutions estab¬ 
lished. This sovereignty of the people was further made clear in 
Art. I which stated: “The German Reich is a Republic. All state 
authority emanates from the people.” Thus, this constitution was a 
great improvement upon that of Imperial Germany, which had set 
up a confederation of the states without any reference to the people. 
Other important features of the constitution of 1919, which distin¬ 
guished it from its predecessor, may be summarised thus: It destroyed 
monarchical governments in all the units within the federation, and 
established in their place republican institutions based upon the 
will of the people. It was federal in character, and destroyed the old 
supremacy of the states within the Empire. The power of Prussia 
was considerably curbed. When the constitution was being framed, 
the delegates from the Rhineland had insisted on the dismemberment 
of Prussia whose power had been too preponderant in the Empire, 
but these separatist tendencies were, for a time, kept in check, and a 
provision was made,in the new constitution to allow the making of 
territorial changes under certain conditions. The central government 
was made very strong, and the federation very much resembled a 
unitary state. This enabled Germany, even in the aftermath of the 
greatest war in history, to emerge as a powerful and united nation, 
to allow, later on, a dictatorship to be established under Hitler in 
1933. People were allowed to exercise direct voice even in the elec¬ 
tion of the Chief Executive, the President of the Reich, and also in 
the amendment of the constitution, through Referendum and Ini ¬ 
tiative. Fundamental Rights of the people were constitutionally 
recognised, e. g., equality of all Germans before the law, abolition of 
titles, and privileges or disadvantages of birth or rank; freedom of 
movement; free racial and linguistic development, security of pro¬ 
perty; secrecy of private correspondence, freedom of expression of 
opinion and peaceful assembly; eligibility to all the highest ollices in 
the state; freedom of conscience and profession; and compulsory and 


free education of a very high standard. 

Economic aspects. The most unique feature of the Republican 
Constitution was the recognition of the importance of economic life 
of the people, and Section V contained fifteen clauses in that regard. 
State control over natural resources, and labour laws were provided; 
rights of discoveries and intellectual work were placed under the 
care of the Reich. Professional unions were allowed to be formed. A 
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comprehensive system of insurance for the maintenance of health and 
fitness for work, the protection of motherhood and provision for the 
economic consequences of old age, infirmity, and the vicissitudes of 
life was created. Workers’ Councils were instituted to co-operate with 
the state in matters connected with the welfare of workers and salaried 
employees. 

The division of powers. . In other respects the distinction be¬ 
tween the old Imperial constitution and the new Republican constitu¬ 
tion was clear and fundamental as in the distribution of powers be¬ 
tween the central and the stale governments. In Imperial Germany, 
the states had large powers and some of the bigger ones enjoyed special 
privileges; all these distinctions were abolished. “The competence of 
the Federal authority was very much extended, until the independent 
activity of the States was almost entirely at its mercy—legally. Firstly 
both the Reich and the States were subject to the Fundamental Rights 
of the Second Part of the Constitution, and many of these were regu¬ 
lated by Federal law, for example, administrative jurisdiction, the 
law of property, and so on. Secondly, the Federation received Powers 
of two kinds: Exclusive and Concurrent, and both made lists of for¬ 
midable scope, so intricate, also, that there was less clarity of distinc¬ 
tion between Federal and State functions in this than in any other 
Federal Constitution and this largely through the Concurrent 
Powers.” 1 

Legislative powers of the Central Government. Under 
Article 6, the Reich exercised exclusive legislative power as regards 
foreign relations, colonial affairs ; nationality, freedom of domicile; 
immigration and emigration, and extradition; military organization; 
the monetary system, customs and freedom of commercial inter¬ 
course; posts and telegraphs including telephones. It had also legis¬ 
lative power (Art. 7) regarding ‘civic rights; penal law, passports and 
the police supervision of foreigners; poor relief and vagrancy; judicial 
procedure; population questions and the care of motherhood, infants, 
children and young persons; labour laws and public health; law of 
expropriation; trade in food-stufts; commerce, weights and measures; 
industry and mining insurance; navigation; railways; and cinemas and 
theatres’. It could also issue uniform regulations regarding sanitary 
administration and the maintenance of public order and security, 
(Art. 9). It could make laws as regards taxes and other revenues in so 


1 Theory and Ftuilice of Modern Coiernment, vol. I. pp. 361-62. 
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far as they were appropriated wholly or in part to its purposes, 
(Art. 8). It laid down fundamental principles governing ‘the rights 
and duties of religious associations, education, including higher educa¬ 
tion and scientific literature; conditions of service of officials of all 
public bodies; land laws and land settlements; and burial of the dead’, 
(Art. 10). In concurrent legislative powers the States retained these 
powers so long as the Reich did not exercise them, but Art. 1 3 clearly 
stated that the law of the Reich would prevail over the law of a State, 

if the two conflicted with each other. In cases of doubt, the Supreme 


Court decided the matter. 

As regards execution of laws, the Reich exercised control in those 
affairs in which it had exclusive legislative power; and in all other 
affairs laws of the Reich were carried into execution by the State 
authorities, unless these laws decreed otherwise, (Art. 14), though the 

Reich could issue general instructions. 

Control of the Reich over the States. The Reich exercised 

general powers of supervision over the States which had been allowed 
the exercise of only those powers which had not been expressly assigned 
to the former. All cases of doubts or disputes between the Reich and 
the States were decided by the Supreme Court, and this was another 
improvement over the Imperial constitution, because at that time 
there was no such competent judicial organ to discharge this duty. At 
that time “the ordinary courts determined this indirectly as an incident 
of a challenge to the validity of a rule.”' But now there was a direct 

challenge and a special court. ... r , 

A Strong central government. The above description of the 
division of powers clearly shows that ‘the hand of the Reich was every¬ 
where and this in the more fundamental of State activities. Econo¬ 
mically, culturally, in her representative and administrative institu¬ 
tions in the foundations of the educational system, in the matter of 
general civic rights, Germany was one, or far on the way to becoming 
one- and the battle provoked by the division of powers was in theory, 
between the conception of the Reich as a Federation and the Reich as 
a Unitary State with decentralization to Regions.’ 2 The residua 
powers left to the States were so few, and the administrative and 
supervisory powers of the Reich were so large that fundamentally the 
system appeared to be unitary; although the historic federal stamp 


i Theory and J'ra'tice of Modern Government, vol. I. p. 3G4 
* Ibid. p. 368. 
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was far from having been completely erased. 1 Under the later regime 
of Hitler, the Reich had been converted into a unitary State, but how 
far the movement could bring about permanent changes could not 
then be foretold. 

The Federal Legislature was bicameral consisting of an upper house 
(Reichsrat) and a lower house (Reichstag). The Reichsrat consisted of 
68 members distributed thus: Prussia 27, Bavaria 11, Saxony, 
Wurtemberg 4 each, Baden 3, Thuringia, Hesse and Hamburg 2 each, 
and the other States 1 each. 2 The composition was based upon Art. 61 
which stated: “In Reichsrat every state has at least one vote. The 
larger states have one vote for each 7,00,000 inhabitants. A surplus 
of at least 3,50,000 inhabitants is taken as equivalent to 7,00,000. No 
state may be represented by more than two-fifths of all the votes. 
The distribution of votes is regulated by the Reichsrat after every 
general census.” Unlike the system in other federations, the strength 
of the German federal upper chamber varied with each census, though 
it still retained the federal principle to a certain extent; it did not 
recognise the equality of status of all the States (so far as their repre¬ 
sentation in the upper chamber was concerned); it translated the will 
of the States, as conceived by the governments or cabinets of the 
States. 3 

The Baden System of election. The Reiihstag , or the lower 
house of the German legislature, was the principal holder of popular 
sovereignty in the Reich. It was elected, on a Sunday or on some 
public holiday, by universal adult suffrage, on the basis of propor¬ 
tional representation. The total strength was not fixed, but it varied 
with the number of votes cast at the election, there being assigned one 
representative to every 60,000 votes cast. The system adopted was 
based on Art. 24 in the constitution of Baden and was, therefore, 
called the Baden System which had been preferred to the Hondt System. 
The election on the Baden system was held thus: Germany was divided 
into thirty-five electoral districts. These districts were also formed 
into seventeen groups, each of the latter uniting two or more districts. 
Then over them all was the whole Reich including the entire territory 
of Germany. T he political parlies produced district lists of their 
respective candidates, each ticket of a party containing the names of 


1 Ogg, Governments of Europe, p. 725. 

2 'Theory and Practice of Modern Government, vol. I. p. 371. 

3 Rene Brunei, The German Constitution, p. 18. 
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its candidates for the districts. Then on the election day, each elec¬ 
tor went to the polling booth and voted for the ticket of the party he 
favoured, that is, his preference was for the party and the programme 
and not for any individual candidate or candidates. Then the num¬ 
ber of voles each party thus secured in the district was counted and 
for each 60,000 votes secured, it was given one representative from its 
list, beginning from the top. The fractions of 60,000 that remained 
unutilised for that party, were then transferred to its group ticket, and 
in each group the total votes unutilised in the districts of that group 
were again determined and for each 60,000 votes the party got one 
representative on the group ticket. Again, there might remain unuti¬ 
lised some votes, i. e., fractions of 60,000, in the group; such votes 
were then transferred to the Reich ticket of the party; and all these 
votes for the seventeen groups were summed up and the party was 
assigned one member for each 60,000 votes, and one member for over 
30 000 votes remaining as the final fraction. This method was advan¬ 
tageous in utilising the fractions of 60,000 votes, so that the principle 
‘that no votes be wasted or go unrepresented’ was adhered to. 

Advantages of the system. But no party could secure on its 
group and Reich tickets more members than it had directly secured 
on the district tickets. For example, if a particular small party had 
obtained 18 members in the count for the districts, then it could not 
get more than 18 members, for the unutilised votes of the districts, on 
its group and Reich tickets. This had been provided to discourage 
the springing up of small local parties which might not be sufficiently 
numerous in districts, but might try to secure members, by combining 
their unutilised votes, on the tickets for the groups or for the Reich. 

All citizens, male as well as female, over twenty years of age were 
entitled to vote. The electoral districts either prepared an alphabetical 
list of their voters or only granted a voter an identification card or 
certificate, a duplicate of which was retained by the district authorities. 
The voter produced the certificate at the booth, to assure the authori¬ 
ties that he was entitled to vote. The political parties prepared the 
respective lists and provided each voter with a copy. The voter got 
a simple envelope from the district authorities, marked and put in 
it the list lie wished to vote for, sealed the envelope and delivered 
it to the election authorities. So that Germany ignored the principle 
of maintaining permanent lists of voters and a citizen on reaching 
the prescribed minimum age limit secured an “electoral certificate 

at any time.” 



474 


MODERN GOVERNMENTS 


Bankrupts, paupers, those placed under guardianship, and those 
deprived of civil rights by a court decision, soldiers under colours, and 
those detained in mental asylums, or in prisons for criminal offences, 
were disqualified from voting. Political prisoners were, however, 
allowed to vote. 

There was no provision for by-election. But at the time of the gene¬ 
ral election, the party lists were so drawn up as to provide for filling 
up possible vacancies whenever these happened. The chief features 
of the German system of election were the largeness of constituencies; 
long lists of candidates; the combination and reward of the surpluses; 
absence of by-elections; absence of small and insignificant parties; 
and equitable representation of all political parties. 1 

The Hitlerite system. The above method of election was in vogue 
till the later part of the year 1933, but towards the close of the year, 
Hiller appealed to the country and allowed only the Nazi party to con¬ 
test elections, all other political parties having been either suppressed or 
not allowed to contest elections, so that in the election the voters 
went to the polls and only indicated their choice for or against the 
Nazi list. That is to say, during Hitler’s regime the German system 
of proportional representation had disappeared. And as G. D. H. 
Cole and Margaret Cole rightly remarked, “The Weimar Republic 
is clearly doomed. For, although it is quite uncertain whether the 
Nazis intend to restore a monarchical form of government, they have 
shown that they have no use for the bourgeois Republic.” 2 

Term and Powers of the Reichstag. The normal life of the 
Reichstag was 4 years, but it could be dissolved earlier to make an 
appeal to the country. The Reichstag exercised control over the cabinet 
which was responsible only to this popular branch of the legislature. 
The Reichstag might prosecute the National President and the cabinet 
before: the National Judicial Court and demand that the people pro¬ 
nounce on the removal of the President (Art. 43). It might demand 
the presence of the Chancellor and the Ministers, whether in com¬ 
mittee or in full session. Its members could address questions, in 
writing, to the cabinet, to which the latter might respond in writing. 
Such questions were taken up on a Tuesday or on a Friday. No dis¬ 
cussions could, however, take place on the ministerial answers. Thirteen 
members might, in writing, interpellate the cabinet, but interpellations 


1 Theory and Practice ojModini Government y vol. II. p. <JJ7. 
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were not followed by a vote as in France. The Reichstag exercised 
further control over the cabinet by means of a Parliamentary invest,na¬ 
tion committee, a novelty in German public law; tins commrttee was 
appointed when one-fifth of its members demanded it. In addition, the 
Reichstag appointed two permanent committees ; one dealt with Foreign 
Affairs and the other controlled the activity of the cabinet of he 
Reich when the Reichstag was not in session, to safeguard the right 

P Thefed P e r r:r«ec 0 utive. As the system of government instituted 
bv the Weimar constitution was parliamentary, there had been 
5 Hed a President to act as the head of the government, a new type 
Tchie of stated He was not merely a titular head but a power u 
chief of statc-a great necessity in Germany. He was more powerful 
than the French President but less powerful than the American Pre- 

5id n,e German President was elected by ‘the whole German People' 

, . i . .,i i >v law. Every German citizen above 

ycar^of age^was*eligible for the otlicc. Hcjvas <^cted for a term oi 

seven years andl was eligible for^' C ^ absolute majority 

A candidate for ^"^^'^‘^wever, no candidate got this 

of the votes cast for - look place. In this second election 

much majority a secondl elect ^ P nled> even lho se who did 

any number of Candida 8 „ c netting the largest number 

not contest the firs, election, and the °"eg^ ^ absolute majority 

of votes declared elec , 1 But in 193 4, Hitler alone stood 

rcqu.rcmcnl ... the scco 1 allowed. On assuming l.is 

rs: ::ir,., c ;::a,h * wnu=„ - - 

I swear to devote all my energy In the welfare of the 
i . increase llieirprosperity, to protect them 

German people to nctx.^ ^ ( ,, nslitulion and the laws of 

from injury, > I duties conscientiously, 

the Commonwealth, to pi norm , 

anil to deal justly with all. 

ir Uicoflicebv an absolute majority of the 
He could be removed from „„ lhc demand of a .wo- 

electors to whom the ques During the interval between 

thirds majority vote of ^ ^ cnd umthe President remained 

this vo, e of the Reichstag ai^.hcr ^ ^ ^ ^ p()pular volc , the 

suspended from ollic.. . considered to have been re- 

President was retained m his oince, 
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elected for seven years, and the Reichstag dissolved. He could not be 
prosecuted for a criminal offence without the consent ofthe Reichstag. 

Before the rise of Hitler in 1933, the President promulgated all laws 
passed by the legislature. He exercised the power of veto only in case 
of disagreement between the Reichsrat and the Reichstag, and the 
failure of the latter to rule out the objections of the former by a two- 
thirds vote, in which case the President could refer the question to 
popular vote or declare the measure as dropped. 

As the head of the State he represented the Commonwealth in 
matters of international law. He concluded in the name of the Com¬ 
monwealth, alliances and other treaties with foreign powers. He 
accredited and received ambassadors, (Art. 45). For the declaration 
of war and concluding of peace, a national law was formerly required. 
The President had supreme command over all the armed forces ofthe 
State. He appointed and dismissed all civil and military officers, 
‘if not otherwise provided bylaw.’ If any Slate inside the Common¬ 
wealth failed to perform any of the duties imposed upon it by the 
constitution, the President took steps to force it to perform those 
duties, even by force of arms. In case there was danger to safety and 
public order in the federation, he took all steps to restore safety, even 
by using armed forces and by suspending, “in whole or in part, the 
fundamental rights established in Articles 114, 1 15, 11 7, 118, 120 124 
and 153.” 

Before 1934, he appointed the Chancellor, and, upon the latter’s 
recommendation, the Ministers of the Commonwealth. In selecting 
the Chancellor, the President exercised his fullest discretion, but he 
usually appointed that leader who was likely to form a stable ministry. 
He could also dismiss the Chancellor, and this power President Hin- 
denburg actually exercised by dismissing Chancellor Bruning in June 
1932, and setting up a non-party government under the leadership of 
Von Papen, when this Chancellor, too, was similarly dismissed, much 
against the President’s own wish, in December 1932. 

Next to the President, another important Federal Ofliccr in the 
National Executive, was the Chancellor, in one sense a Proto-type 
of the British Premier. The Chancellor formed the cabinet, the minis¬ 
ters ol which he proposed for appointment by the President. The 
Chancellor was Iree to select as many ministers as he liked to keep in 
his cabinet, and the constitution did not fix any number. The 
Chancellor as also each minister, was responsible to the Reichstag, 
and had to resign when the National Assembly withdrew its confi- 
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dence. Unlike .he British Prime Minister, the German Chancellor 
guided the general policy of his cabinet, which the -.misters had to 
abide by, though the latter were free to fill in the details of letr 
respective departments. The Chancellor had to be continuously 
informed of all measures which were important for the determination 
Of the main lines of policy and the conduct of the business of govern¬ 
ment But each minister" was held “individually responsible to the 
National Assembly” for the detailed working of the department under 
him- the Chancellor being held responsible only for the general police 
The’ Chancellor presided over the mee.mgs of h,s cabmct. Decisions 
in these meetings were arrived at by a majority vote, and the 
Chancellor (or in his absence the presiding officer) had a casting vote 
fa tW , If the Reichstag did not approve of the general poll- 

m Tthc Chancellor the whole cabinet including him. resigned. So that 
the Chanceu"r^governed and his ministers only administered, and in 
thi^ense he was more powerful than the British Premier who cannot 
make any general policy of his own binding upon the cabinet winch 

WO Tt a ^istnce of multi-party system in Germany tiU 1933ididnot 
allow any Chancellor to retain the confidence ofthe Reichstag fora 
considerable time, because no party commanded an absolute majority. 
Between February 19.9 and June 1928 there were as many as fifteen 
cabinets, giving an average life of 7 j months to each. 1 he prcssu.e o 
foreign relationships, too, was another important reason which 
accounted for these short-lived cabinets. “Every time a crisis has 
occurred in German relationships the balance of political strength and 
loyally has been rudely disturbed, since passions have been so roused 
that often one could best govern by resignation from the Govern¬ 
ment”.' As many as four cabinets fell on account or differences over 

the foreign policy of the Reich. , . „ 

Before the rise ofthe Nazis to power, the exccut.ve .n Germany 

followed the parliamentary practice of all other countries, the only 

special feature in the former being that on account ofthe ex, s encc 

of half a dozen strong political parties, there was always a difficulty in 

firming a stable ^ ^11^ 

parlies! Mato, he assumption of power by Hitler in .933 ,he other 
political parties were suppressed and even the Nationalists, thesuppoi- 
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ters of President Plindenburg, entirely fused with the Nazis. There¬ 
after Chancellor Hitler had assumed dictatorial powers, putting an 
end, at any rate for some time to come, to the parliamentary executive 
which was provided in the constitution of Weimar. 

The German Judiciary 

Contrast with the American system. There has been a very 
important difTercnce between the German judicial system and the 
American system. Even the Weimar constitution left this difTercnce 
almost untouched. This difTercnce lies in the fact that ‘‘whereas in the 
American judicial system the national authority is evidently conceived 
to be above that of the states, its Courts intervening to secure federal 
judgment in federal matters, in the German system the states were left 
with considerable freedom.” 1 The Imperial Bundcsrat decided con¬ 
flicts between states, unlike the system in America where the Supreme 
Court is the authority to decide such matters. So that even in the 
Republican constitution (1919) of Germany, the distribution of judi¬ 
cial powers, as provided in section VII (Articles 102 to 108), made 
“little advance upon the old.” This was a peculiarly German feature. 

Judges: how appointed. Before Hitler, in Germany, judges 
were appointed for life, and were independent, subject only to the law. 
They could, however, be transferred from one office to another. They 
held office till they reached the prescribed age limit. Military courts 
could not be instituted except in times of war or on board war-vessels. 

Administrative Courts in States. Before 1935, all states had 
established administrative courts provided in Art. 107. The states 
themselves appointed the judges of these courts. The main purpose of 
the administrative courts was “to give judgment on the legality of 
administrative actions, and disciplinary aspects of official activity.” 
The citizen had a right to invoke the power of the courts against any 
act of an administrative authority. The courts were concerned with 
cases respecting the competence of municipal authorities and the 
various institutions and officers thereof or cases between individuals 
and the authorities regarding claims and obligations arising out of 
public law; the conflicts over powers between the higher local autho¬ 
rities, rates, orders under the police power, subjects which in English 
law are dealt with either by the Departments of State or ordinary 


1 Theory and Prac tice of Modern Government, Vol. I. p. 313, 
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Besides these Administrative Courts there were ordinary courts 
all states, dealing with ordinary cases, criminal and c.v.1 as tn other 
countries of the world. The courts were of varying gradations with 

Va AdmhnTst^ativeCourtsin the Reich. In the Commonwealth 

1 Reich 1 too there were Administrative Courts on the lines of those in 

the states. There was also the Supreme Court or ‘A Court of State 
established by the federal government, as provided m Article 103 of the 
Constitution. This Court sat at Leipzig, and had 96 judges. It exer¬ 
cised appellate jurisdiction over all inferior courts and also original 
jurisdiction in certain cases. It was divided into four criminal and tune 
civil senates, each consisting of five judges. 2 It acted as a tribunal for 
trying “constitutional issues of the first rank. 

Amendment of the Constitution: Direct Democracy 

The amending process of the Weimar constitution of Germany reflect¬ 
ed the sovereignty of the people of the Reich, unlike the method 
prevailing in the Imperial Germany which recognised the union as 
between Princes and not between peoples. The following methods 

could be adopted for amending the constitution: 

(1) The two houses of the legislature, viz., the Rcichsrat and the 
Reichstag, might effect an amendment by a two-thirds majority, in 
Tael. House, provided that two-thirds of the total members were 

Pf (2)" If ‘he Reichstag passed an amendment by a two-thirds majority 
of the total members of the House, and the other house persisted in 
objecting to that amendment, the President migl.t icfer the measure In 
the people, if asked to do so by the the Rcichsrat within two weeks, or he 
might promulgate it. It was provided that in the referendum at least 
half of the electors must take part, and out c,r them a majority should 
vote in favour or the amendment. There was thus a conditional 

(3) An amendment could be initiated by one-tenth of the voters 
and then if the Reichstag rejected it, it was referred to the people and 
if an absolute majority of the voters voted for it, it became valid. 


» 7 heory and Practice of Modern (Juurnment , Vol. II. p. >409. 
* Statesman $ Tear Book , 1932, p. 933. 
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To effect a constitutional amendment by means of a referendum a 
simple majority was sufficient if the Reichstag had voted for such an 
amendment; but if the Reichstag’s approval was to be nullified in such 
a case a specified majority was required. 1 

The Weimar Constitution, in recognising the sovereignty of the 
people, had introduced an element of direct democracy, a provision 
which marked the most important improvement upon the Imperial 
Constitution. As described before, people elected, by a direct vote, 
their National President and could, in one sense, recall him or reassert 
their confidence in him, whenever there was a serious conflict between 
him and the Reichstag, and the latter demanded his removal from 
office. They could initiate laws by submitting a draft signed by one- 
tenth of the voters and could also demand that a law passed by the 
legislature be referred to their vote. This last demand could be made 
by one twentieth of the qualified voters. Their consent (only of those 
who were directly affected) was also necessary in making territorial 
reorganisations (Article 18). And lastly, they could propose and pass 
constitutional amendments, as described above. All these various 
methods by which people exercised direct and effective voice in the 
governance of the country were just in conformity with the spirit of 
the constitution which stated that all state authority emanated from 
the people. There were a few occasions when referendum was resorted 
to and people given a chance to determine the questions at issue. 

Economic Life of The People 

To rehabilitate the economic condition of a defeated people, to coun¬ 
teract the invasions into Germany of the Bolshevik movement from 
the east, and lastly, to satisfy the growing socialistic needs of the post¬ 
war period the constitution of Weimar recognised the importance of 
the welfare of the working classes and of the economic life of the 
German people in the fifteen articles (151-165) of Section V. This was 
tried to be achieved in the following two ways: 

Workers 5 Councils. Firstly, the workers and salaried employees 
were organised together. Each factory consisting of fifty workers had 
a local workers’ council, and similarly there were district workers’ 
councils and then finally the National Workers’ Council. Para 2 of 
Art. 165 said: “The wage-earners and salaried employees are entitled 


1 Brunet, The German Constitution) p. 146. 
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to be represented in local workers’ council, organised for each economic 
area, and in a National Workers’ Council, for the purpose of looking 
after their social and economic interests.” 

Understanding between employers and workers. Secondly, 
effort was made to bring about a better understanding between the 
employers and the workers by instituting economic councils consisting 
of the representatives of both. “Wage earners and salaried employees 
are qualified to co-operate on equal terms with the employers in the 
regulation of wages and working conditions, as well as in the entire 
economic development of the productive forces. The organisation on 
both sides and the agreements between them will be recognised.” In 
these words the constitution emphasised the need for co-operation be¬ 
tween the employers and their workers. Thus had been instituted dis¬ 
trict economic councils, each covering an economic area, and the 
National Economic Council covering the whole territory of the Reich. 
The constitution fixed the composition of these councils thus: “The 
district workers’ councils and the National Workers’ Council meet 
together with the representatives of the employers and with other in¬ 
terested classes of people in district economic councils and in a National 
Economic Council for the purpose of performing joint economic tasks 
and co-operating in the execution of laws of socialisation. The district 
economic councils and the National Economic Council shall be so 
constituted that substantial vocational groups are represented therein 
according to their economic and social importance. The National 
Economic Council, often described as the Economic Parliament of 
Germany, consisted of 326 representatives of the various groups, dis¬ 
tributed thus: agriculture and forestry 68; market industries and 
fisheries 6; general industry 68; commerce, bank and insurance 44; 
transport enterprises 34; small business and small industries 36; con¬ 
sumers 30; civil servants and the professions 16; other nominees of the 
government 24. Each group consisted of an equal representation of 
employers and workers. 

An advisory body. The National Economic Council was mainly 
an advisory body. All laws relating to social and economic policy were, 
before being introduced into the National Assembly, referred to the 
National Economic Council for opinion. The National Economic 
Council itself had the right to propose such measures for enactment 
into law. If the National cabinet did not approve them, it could, 
nevertheless, introduce them into the National Assembly together with 
statement of its own position. The National Economic Council 
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might have its bill presented by one of its own members before the 
National Assembly. Thus the National Economic Council had almost 
the same relation with the National Assembly (Reichstag) in all social 
and economic legislation as the Reichsrat had with the National 
Assembly in all other legislative measures. 

The representatives in the National Economic Council had no fixed 
term, each group of employers or workers being free to recall any of 
their respective representatives at any time as well as fill up vacancies 
when they occurred. Being an advisory body, its decisions were not 
necessarily arrived at by majority rule; sometimes there was voting by 
groups and at other times by heads. The complete record of its pro¬ 
ceedings on a particular measure was rent .to the government which 
then formulated its own opinions. The Economic Council often worked 
through sub-c immitrees, the original idea of treating it as a parlia¬ 
ment of 32b representatives having been given up. The meetings of 
the Council and its committees were not open to public. 

Political Parties 

Revolution of 1918 increased party spirit. Even before the war 
oi l914-18 there were political parties in Germany; their importance 
was, however, not so great then as it became in the post-war period. 
The Revolution of November 1918 let loose the socialists, the state 
pai licularisis, the democrats and all workers ami soldiers to fight for 
acquiring inllucnce in the making, and subsequently in the governing, 
of the state. The elections to the Constituent Assembly, on the basis 
of proportional representation, further resulted in sharpening the lines 
of division between the various political parties. Before 1919 Germany 
had representative government but without any responsible govern¬ 
ment. The political parties did not, therefore, exhibit the sense of 
responsibility which is a marked feature of parties in England and 
America. “An extraordinary premium was placed upon the creation 
of attractive programmes” 1 which had no chance, whatever, of being 
tested on the anvil of practical polities. The German politicians did 
not hesitate to make promises and set forth programmes that “were at 
once theoretically complete and inflated far beyond veracity.” The 
Revolution of 1918-19, however, changed the whole face of German 
politics and the parties saw before them the possibility of being called 

1 Theory and Praclii'f of Modern Government, Yol.„I. pHtj. 
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upon to assume the responsibility of forming government, and this 
had “an immediate and abnormally deflating effect” upon their 


programmes. 

The Centre Party. The making of the Weimar constitution was 
a victory for the Social Democrats, and a defeat to the German 
Nationalists, the German People’s Party and the Independents, all the 
three of which were anti-Democratic and desired to establish monarchic 
institutions in 1919. The Centre Party in Germany was mainly 
Catholic in its leaning. It was democratic and believed in the equality 
of men; it demanded revision of the Treaty of Versailles; creation of a 
functional representative body; promotion of reconciliation between 
classes and industries; connection between industry and politics, in¬ 
cluding co-opcration of the workers in industrial management. 

The National Socialist German Workers’ Party. The National 


Socialist German Workers’ Party began with a comparatively insigni¬ 
ficant following of 32 in the May elections of 1924, and in the Decem¬ 
ber elections its strength went down to fourteen in the Reichstag. In 

1928 it further declined to 12, but in 1930 elections it again shot up 
to capturing 107 seats out of a total of 576, thus occupying a very 
important position second only to the Social Democrats who gained 
143 scats. This success of the National Socialist Workers was due to 
the party’s intensive and ceaseless efforts to appeal to the youth of the 
country against the parliamentary regime which had till then propped 
up on the vast foreign debts which the successive governments between 
1924 and 1928 had incurred to keep Germany outwardly prosperous. 
The party had recourse to extreme measures. “A militant, violent, 
incessant propaganda was practised; men and women who stood in the 
way were murdered, a military organisation was created to give 
satisfaction to the longing of the young and the unemployed and 
oppressed, for freedom, and organised gymnastic community. Large 
numbers of the youth of the universities were attracted. A process of 
infiltration was attempted in the Army.” 1 The party was essentia ly 
raceproud; it preached, firstly, Racial Nationalism including the exclu¬ 
sion of all non-Germans by blood from participation in German 
citizenship and its consequent dislikeof the Jews, and, secondly, Social 


Economic Collectivism. . 

The Social Democratic Party. The German Soc.al Democrat,c 

Party was started with its support to Marxian doctrines. Its cry for 
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universal and equal suffrage won it great favour, and in 1914 it had 
88 daily newspapers with a sale of nearly a million and a half. During 
the war there was a split in the party; *he secessionists included In¬ 
dependent Socialists and Majority Socialists; and both of the groups 
were, later on, assimilated in other parties. The Social Democrats, as 
already said, were the most numerous party in the National Conven¬ 
tion which produced the Weimar constitution, and they had, there¬ 
fore, to conduct the government after August 1919. The party conti¬ 
nued to occupy a very influential position, allying with some party 
or the other to form coalitions, till the rise of the Nazis to power. 

Its aims. It believed in Socialism as the cure for the evil of 
modern industrial age, and sought to achieve its end through a parlia¬ 
mentary system. ‘It stressed the good of the community over that of 
the individual, and pursued a policy of cultural as well as social 
improvement through the State until such time as it gathered a 
majority of voters. It supported a centralised Reich with local self- 
government, the abolition of privileges of birth, sex, religion and 
property. Administration was to be democratized; remedies against 
illegality of administrative action established; municipalisation of 
business enterprise extended. It had many immediate demands; like 
that of marriage, divorce, and the treatment of illegitimate children. 
Its educational policy induced full and free opportunities for all, and 
secular instruction only, and was strongly opposed to any publicly 
admitted right ol the churches to influence the schools. Its financial 
policy was based on direct taxes. The party supported economic and 
factory councils in which the workers might acquire a say in the 
direction of industry. It was a party of international affiliations, and 
supported nati :ial minorities, international disarmament, the League 
of Nations, and the backward peoples against exploitation.” 1 In short, 
this policy resembled that of the British Labour Party, with the only 
difference that the German Socialists were wedded to Marxian 

doctrine in general. This doctrine, however, could not make much 
headway. 

The Nazi Party. The most influential party in post-war Republi¬ 
can Germany was the German edition of the Italian Fascists, called 
the Nazis who after 1933 were the only-political party in Germany. 
Nazism had much in common with Fascism, particularly its fight 
against parliamentary form of government. It was the product of the 
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general wave of intense nationalism that had been sweeping over 
Europe since the beginning of 1919, notwithstanding the talk of 
internationalism and the professed abhorrence for war. 

Hitler as its founder. Hitler was the father of the Nazi move¬ 
ment. He was an Austrian by birth, having been born in Bavaria 
where he started his political career as a Socialist. He took prominent 
part in the Socialist movement of 1918-19. Socialism was rigorously 
suppressed in Bavaria in 1920; and the anti-Socialists swept the polls 
at the following elections and succeeded inputting down the Com¬ 
munist movement. “It was in this atmosphere of revolution and 
counter revolution that Hitler created his Nazi organisation, hovering 
at first between the demand for Bavarian separatism and the creation 
of a powerful pan-German State.” 1 It soon gained considerable 
support, particularly in 1923, when LundendorfT joined its ranks. 

Its varying fortunes. It became extremely militant in attitude 
and tried to overthrow the Republican constitution. TheBavaiian 
Government repressed it, for the time being, and in April 1924 sen¬ 
tenced Hitler to five years’ imprisonment. He was, however, released 
within a few months, contested the elections of 1924 and gained 32 
scats. But the Nazis again lost ground in the elections of 1928; they 
could capture only 12 seats. However, the world slump after 1928 gave 
Hitler his chance in Germany which was then facing gigantic economic 
crisis. The Nazis began to acquire considerable popular support. In 
the elections of July, 1932, they polled 13" million votes and captured 
230 seats in the Reichstag. Hitler refused to agree to the formation 
of a coalition government and the Nationalists were allowed to form 
government with von Papen as Chancellor. By this time the centre 
of gravity had shifted from the south to the north, and the Nazis 

became the strongest party in Prussia. Four months later, they again 

suffered a setback and in the elections of November, 1932, they got 
only 106 scats and 112 million votes to their credit, and it was expected, 
in certain quarters, that Nazism had started on its downward 

march. , 

Power comes to Nazis. Al that time the Chancellor was von 

Schleicher who tried to appease the general discontent in the country 

by following a more moderate policy. He could not, however, conti¬ 
nue in power for long. President Hindcnburg was then compelled by 
the force of circumstances to oiler Chancellorship to Hitler who formed 
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his first Nazi Government on January 30, 1933, including therein 
Papen and the Nationalists who were friends of the President. Though 
Papen was made Vice-Chancellor, the real power passed into Nazi 
hands. 


Failure of German Parliamentarianism 


What the Weimar Constitution had done. The Weimar con¬ 
stitution had established a federal, republican, parliamentary govern¬ 
ment in Germany. The German constitutionalists had hailed the 
introduction of parliamentarianism, hoping that the system would 
stabilise democracy and lead to the happiness and prosperity of the 
nation. But within a decade of its working the system showed signs 
of complete failure, and in 1933 it yielded place to Fascist dictator¬ 
ship under Adolph Hitler. 

Various views regarding failure of the Weimar Republic. 

1 he failure of the Weimar parliamentary, republican, federal system 
has been attributed to different reasons, on account of the many view¬ 
points from which people have looked at the subject. Some hold that 
the weakness of German politicians and parliamentarians led to the 
failure of the Weimar Republic; others assert that the Treaty of 
Versailles was responsible for the failure of the German parliamentary 

system. Neither view is entirely correct; the truth lies somewhere 
between the two. 

Conditions necessary for the success of parliamenta¬ 
rianism. That the establishment of the Republic was enthusiasti¬ 
cally received by the German people, on the whole, cannot be ques¬ 
tioned. But mere popular enthusiasm was not enough to make this 
important constitutional experiment a success. Certain conditions arc 


necessary to make parliamentarianism a success. Firstly, as the system 
involves the formation of political parties, two and only two political 
parties are necessary for the successful w.orking of parliamentary 
government. I his has been demonstrably established by the working 
of the English and French systems. In the former country, parliament- 
ananism was a great success till the rise of the third party (the 
Labour Party), and in the latter the existence of the multi-party 
system—to be more accurate, the existence of the many political 
“groups”—has led to the extreme instability of character of the 
french cabinets, forcing them to perform political experiments of a 
kaleidoscopic nature. 
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Absence of these conditions in Germany : mnlti-party 
system. In Germany the Weimar eonstitut.on introduced the 

Baden system of proportional representation which, while it satisfied 

the claims and demands of the many political part,es to obtain seats 
in proportion to the support they obtained at the pol s, directly 

encouraged the continuance of the multi-party system. None of the 

parties commanded the support of the majority in the Reichstag, and 
hence from its very outset the parliamentary system suffered he in¬ 
herent weakness of coalition, and unstable cabinets. That di first 

eleven cabinets had an average life of 7 J months each clearly p.ovc 

how the German cabinet system was inclining towards the l-rcndi 

iV Financial instability in Germany. Secondly, the new German 
parliamentarianism needed financial stability for its success. Uu, the 
treaty of Versailles had imposed on her extremely heavy financial 
obligations, the war reparations. Even when the reparation question 
was being discussed in l‘JUi-l», far-sighted thinkers had protested 
against the inadvisability of loading Germany with excessive indemni¬ 
ties. But their protests did no, appeal to the Allied 1 owes who 
seemed to be bent upon exacting the heaviest penalties from Germany, 
expecting that payments would be made y t ic alter suii.i.ii in 
amount to cover their own expendilu.es on reconstruction ol de- 

vastated areas and rehabilitation of soldiers. On the other side the 

German people felt that the promise to pay was extorted from then, 
under duress, and they and their governments would pay only when 
they were compelled to pay. Anxious to pay the Allies, the G non in. 

developed iheir industries witii uu 1 * 

cheap German goods Hooded every nook and corner of most coun¬ 
tries. Other countries then raised high tariff walls against German 
imports, to protect their own manufactures. 1 Ins accentualcd the 
financial difficulties of the German government. 1 he W dinar consti¬ 
tution received too great a blow within the firs, few years ol its work¬ 
ing. The successive coalition cabinets proved unfit, rather powerless 

to cope will, the financial crisis created by the reparation problem. 

Thirdly, the humiliation inflicted on the German nation by the 
severe terms tff .he treaty had created a new psychology ol the 
defeated nation. Germany’s military strength was crushed, but not 
her military spirit and patriotism. Germany needed a system that 
could concentrate all power in one place and in a lew hands, without 
any chance of a change in policy. The young German mind was 
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ready to welcome the party that made promises of an early retribu¬ 
tion. . 

Traditional German militarism. Fourthly, experience has 
shown that certain traditions are necessary to train a nation to work 
parliamentary institutions. The pre-war German Empire had deve¬ 
loped extreme form of aggressive militarism under Prussian control. 
The parliament was there, but the Bundesrath—in fact, the Imperial 
Chancellor—exercised all control, and the Reichstag was a virtual 
nullity. The abnormal circumstances created in Germany by the defeat 
in the war needed a strong administration. For these several reasons the 
experiment in parliamentary institutions failed to solve the funda¬ 
mental problems facing the defeated Germany. 

The Third Reich 

Hitler in power. With the assumption of power by the Nazis 

under Hitler on January 30, 1933, Germany actually entered the 

Third Reich, despite the formation of a seemingly “coalition” 

cabinet with Hitler as Chancellor. Germany waited with bated breath 

to sec what Hitler would do to implement the promises the National 

Socialists (the Nazis) had made. January 30 was celebrated as the 

dawn of a new era. Evidently, Hitler was more in office than in 

power. His party, the National Socialists, were still not in majority 

in the Reichstag. He had to depend upon the support of other 
parties. 

1 he Reichstag fire incident determined his mind. General election 
was ordered for March 5. It resulted in triumph for Hitler. The 
National Socialists obtained 44% of the votes and thus captured 288 
seats out a total of 647, and with the tacit help of their supporters, 
the German National People’s Party, they commanded 340 seats for 
fifty-two per cent, of the votes. 

The success ol the National Revolution was now assured. It is 
true to say that no similar revolution had been effected in post-war 
Europe with less bloodshed. The Nazis came into power by constitutional 
means. That they were determined to continue in power under cover 
of constitutionalism , too, cannot be doubted. 

Aims of Hitler. The aims of Hitler were but the essence of 
National Socialism, which the original theorist Feder, had thus set 
nut in an official commentary: “All people of German blood, whether 
they live under Danish, Polish, Czech, Italian or French rule, must 
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be united in the German Reich.We will not renounce a single 

German in Sudeten, in Alsace-Lorraine, in Poland, in the League of 

Nations colony Austria, or in the succession states of old Austria.” 
The Nazi political A. B. C. also declared: “The Third Empire is to be 
a future Christian—German Empire of the Middle Ages and of the 
Imperial Empire of Bismarck, and which is to bring about the unifica¬ 
tion of all Germans living in Central Empire.” Alfred Rosenberg, 
Director of the Foreign Affairs Bureau of the Nazi Party, clearly 
enunciated the aims of the Nazis in these words: “Racial honour de¬ 
mands territory and enough of it. ... In such a struggle there can be 
no consideration for worthless Poles, Czechs, etc. Ground must be 
cleared for German peasants.” And lie furthcrsaid, “A Nordic Europe 
is the solution of the future, together with the German MMdeuopa. 
Germany as a racial and national State from Strassburg to Memcl, from 
Eupen to Prague and Laibach as the central Power of the Continent, 
as a guarantee for the south and south-east. The Scandinavian Slates 
and Finland as a second alliance to guarantee the north-east and 
Great Britain as a guarantee in the west and overseas necessary in the 

interest of the Nordic race.” 

One man rule needed. With a view to achieving these high aims, 
it was necessary to suppress all opposition to National Socialism in 
the Reich, to concentrate all authority in a Tew hands—may in one 
hand—to introduce a system of internal administration suited to the 
needs «raggressive militarism, and finally to control all the activities 
of the individual so as to make him completely subservient to the wdl 

of the State. 

The new Reichstag held its first solemn session at the Garrison 
Church in Potsdam, which included a ceremony at the tomb of 
Frederick the Great. The same afternoon the Reichstag met at Ber¬ 
lin and re-elected Goering as its president. On March 23, Herr Hiller 
outlined his policy in a speech, while introducing an important legts- 
lative measure which, when passed by the two Houses the same day, 
became “Law to Combat the Misery of People and Reich.” It was 
popularly known as the Enabling Act, it came into force o.i March 24, 

1933. This law laid down: 


National law* can he enacted by the Reich cabinet a* 
well a, in accordance with the procedure established in the 
constitution. This applies also to the laws referred to ... 
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article 05, paragraph 2, 1 and in article 07 : of the constitu¬ 
tion. (Art. 1). 

The Reich laws enacted by the Reich cabinet may deviate 
from the constitution in so far as they do not affect the 
position of the Reichstag and the Reichsrat. The powers 
of the President remain undisturbed. (Art. 2). 

The Reich laws enacted by the Reich cabinet arc 
prepared by the Chancellor and published in die Rcichs- 
gesetzblall. They come into effect, unless otherwise speci- 
lied. upon the day following their publication. Articles G8 
to 77 3 of the constitution do not apply to laws promulgated 
by the Reich Government. (Art. 3). 

Treaties of the Reich with foreign states which concern 
matters of national legislation do not require the consent 
of the bodies participating in legislation. The Reich 
cabinet is empowered to issue the necessary provisions of 
these treaties. (Art. 4). 

This law becomes effective on the day of its publication. 
It becomes invalid on April 1, 1937: it further becomes 
invalid when the present Reich cabinet is replaced by 
another. (Art. 5). 


This At t did not formally abrogate the Weimar Constitution whid 
still continued to he, in theory only the constitution of the Thirt 
Reich. But in effect, it transferred all legislative power from tin 
Reichstag and Reichsrat (without, however, abolishing these bodies 
to the Reich cabinet. The laws promulgated under Article 1 of tin 
Aci could deal with all matters not excluding the budget and the\ 
were not to be subject to the process of legislation provided in the 

W eimar Constitution. Thc\ could even deviate from the Constitution 

Moreover, as the Chancellor prepared the laws on behalf of the Rcicl 
cabinet the Enabling Act practically gave all legislative power in th< 
Rdch, indudmg the making of treaties with foreign states, to on. 
single individual. r/ c ., the Chancellor. The only limit imposed wa 
that the fa tabling Act had force for 4 years, /. c., till 31st March, 1937 

* Tbc paragraph read*: "The .budget must be passed into law before the one 
nm" <*! tht! Imanctul v< ar. ll,c °P C 

8 1 h ” ar,ir,r " • u,s: ‘Tm.ds mmv be obtained by way „f| 0 , n in r 

prorriaba -'’' as'weM 1 ''js ^ C *'’ vt " V "" rr . Induc tive undertakings. Tuch 

iv-,„. :^ - 

in ,hc -— 
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Before the four years expired, the Reichstag decided on January 31, 
1937, to continue the Enabling Act for a further per.od of four years. 
In this way personal dictatorship of Adolph Hitler was established m 
the Reich, without, however, admitting the cancellation of the 

Weimar Constitution. ,, 

The Enabling Act brought to an end “negative parliamentarian,*.,!. 

Anonymous responsibility was replaced by “consciousness and joy of 
the responsibility of leaders.” It signified the manifestation of the 
special confidence ofan overwhelming majority of the Rcchsiag in 
the government of national concentration, and concentrated all legis¬ 
lative and financial powers h. the hands of Adolph Hitler who could 

act will, quickness and effectiveness Without having to await the con¬ 
sent of any deliberative body. No doubt the Act continued .he 
Reichstag and Rcichsrat for the lime being (though without any 
legislative powers); on February 14, 1334. the government issued a 
decree abolishing the Rcichsrat, thus depriving the states of direct 

representation in the national pai liament. 

A week later, i. <•„ on March 31.19a3 the Reel, cabinet promulga¬ 
ted the Provisional Low for Co-orrlinnUn, of ,he Slates wUh the Karl, winch 

r , A,a,;i \ 1933. li the Enabling Act put an end to 

came into force on April .5, * ® , . . . 

parliamentarianism in the central government of the Re,cl, , tins second 

law put an end to parliamentarianism in the states for gave the same 
legislative powers to slate cabinet, as the Enabling Ac, had given to 
the Reich cabinet. The state cabinets were forbidden from promt,1- 

I . • r r1, n mure from the Reich constitution. Hut 

gating any lawmaking dcpanun 

they could promulgate laws deviating from the slate cons,, ut.ons AM 

the state diets, except the Prussian diet, were dissolved and red, 

. , , r... minist party was deprived ol the right ol 

elections ordered. I lie commune*' • J . 1 . . .... . 

, i ii .... lies were apportioned scats in the diets 

representation, and all otliei pai tu.s ii r 

... ,»ri In die Reichstag elections ol Marcli J, 

in proportion to their suppoi i m ok 

1933 

On April 7, 1933, the Reich cabinet promulgated another law lor 

co-ordinating of the states with the Reich. I. was popularly known as 
the Reich Regents law. By this law Hitler concentrated mins own 

hands the complete administration of the states, which were to be 

i • • ... . .i w# i> “ ir |i Rci'cnts appointed bv the 1 resident 

administered through the l ' . , 

and responsible to the Chancellor. It wasthrduty of the Re,eh Regent 
to see tha, the general policy laid down by the Chancellor was observ¬ 
ed in the state for which he (the Regent) was appointed. I Ins law 
gave the Reich Regent in a stale the following powers: 
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(1) Appointment and removal of the head of the state 
cabinet, and upon his proposal, the other members of the 
state cabinet; 

(2) Dissolution of the legislature and designation of new 
elections; 

(3) Preparation and Publication of state laws, including 
the laws which arc determined upon by the state cabinet 

according to.the temporary law of March 31, 1933. 

Article 70 of the Reich constitution of August 11, 1919, 
applies accordingly. 

(4) Upon the proposal of the state cabinet appointment 
and dismissal of higher state officials and judges, so far as 
this formerly was accomplished by the highest state offi¬ 
cials; 

(5) The power of pardon. 


A Reich Regent could not, at the same time, be a member of a 
state cabinet (Art. 2). I he Reich Regent was appointed for the dura¬ 
tion of a state legislative period. He could be recalled at any time by 
the Reich President on the proposal of the Chancellor (Art. 3). Votes 
of no confidence of the state legislature against the head and the mem¬ 
bers of the slate cabinet were not permitted, (Art. 4). In Prussia, the 
Reich Chancellor himself exercised the powers of Reich Regent. 

Members of the Reich cabinet might at the same time, be members of 
the Prussian state cabinet. 

Phe passing of the Reich Regents Law effected constitutional changes 
ol a far-reaching character. It ended the sovereignty of the states 
which continued to exist only as administrative units in a unified Reich. 
German federalism came to an end. Administration of every state 
passed into the hands of the Reich Regent, a political appointee of the 
Reich. I he Regent represented the Reich authority in the state- he 
exercised authority over the state Government through the power of 
dismissing and appointing the president and the members of the 

, t ':! bin o Ct ^ tUc SlatCS; he P re Parcd and promulgated the state laws. 

1 lie Reichswehr law of July 20, 1933, further gave him the following 

power: “In case of public emergency or of a threat to public order the 

military forces must render assistance at the request of the Reich 

ivogent, or, in the case of Prussia of the Reich Chancellor or officials 
designated bv him.” 


I ^ ,° Ct '’'’- r 14 ’ l933, thc Reichs,a S "’ as dissolved, and a new one 
come" r N«vf>nl>er 12, when only the Nazi party was allowed to 
comes, the elections. On January 30th, 1934, jus, a year after Hitler’s 
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accession to power, a bill was moved in the Reichstag, passed the 
same day by both the Chambers, and enacted as Law Concerning 
the New Structure of the Reich. According to this law, the popular 
representation of the states was abolished. The sovereign rights of 
the states were transferred to the Reich, and the state Governments 
were declared subordinate to the Reich Government. The Retch Re¬ 
gents were made subordinate to the Reich Minister of the Inter,or 
The Reich Government was empowered to make new constitutional 

Is w 

According to this single, simple law proclaimed on January 30, 
1934, the states ceased to be political units, and remained only as 
territorial units for administrative convenience, completely subordi¬ 
nate to the Reich. The purpose of the law was explained b> Dr. Frick, 
in a radio broadcast, thus: ' The historical task of our times ns the 
creation of a strong national unitary stale to replace the lormer edera 

state. There is no longer room in the new Germany for Slate (Lander 

r r , 4r frontiers. ... 1 he State Governments 

in the former sense or lor oiaic 

c . a .--I,, nrlministrativc bodies ol the Reich... the 

from today on are merely aaminiMiauv „ . . 

i • .1 ,w.w ciniclurc of the Reich..give the Reich 

laws concerning the new situciun- " 

r . , , , to undertake the constitutional rccon- 

Govcrnment complete powci t<» u,,uu 

struction of the Reich.” The laws removed even the few restrictions 

contained in the Enabling Act, regarding the authority ol the Reich 

cabinet to promulgate Reich laws. 

On February 14, 1934, the Reich Government issued a decree by 

which the Reichsrat, the only remnant or states' individuality, was 

abolished. , , , , i 

Abolition of parties Hitler’s Government had already removed 

the wcaknTof government inherent in the multi-party system by 
abolishing all the political parties other than the Nazis (National 
Socialist). The Communist Party was banned. The Socialists also 
ceased to function as a separate party; 94 out of 120 of the Socialist 
deputies had voted for the Enabling Act; the Nazis had seized all con¬ 
trol over the socialistic organisations like trade unions and arrested 
principal socialist leaders; a decree of July 7 1933 had abolished the 
socialist representation in the Reichstag and the Prussian Diet. The 
Democratic Party had been banned on June 22, under an order of the 
Reich Minister for the Interior. The other smaller parties also dis¬ 
appeared, some of them merged themselves in the Nazis and others 
voluntarily dissolved themselves. Finally, on July 14, 1933, Law Pro¬ 
hibiting the Formation of New Political Parlies was promulgated by the 
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government, which recognised the National Socialist German Party as 
the only political party in Germany. Article 2 of this law penalised the 
formation of new political parties by providing that whosoever made 
such an attempt to form a new political party would be “punished with 
imprisonment in a penitentiary up to three years or with confinement 
in a jail from six months to three years unless the act is punishable by 
a higher penalty under other provisions.” 

One party government established. By these steps all power 
in the Reich was placed in the hands of the Nazi party; this position 
was legalised by a law made on December 1, 1933, and put into force 
the following day. It was called Law for safeguarding the Unity of Party 
and State. It declared that “After the victory of the National Socialist 
Revolution the National Socialist German Workers’ party has become 
the carrier (Tragcrin) of the government and is inseparably connected 
with the state. It is a corporation of public law. Its constitution isdeter- 
mined by the leader (Fuehrer).” Further articles of the law gave full 
powers to the leader to maintain discipline in the party and to punish 
any violations. Thereafter the dictatorship of the Nazi party virtually 
became the personal dictatorship of Hitler. President Hindenburg 
(elected April 26, 1925, and re-elected April 10, 1932) died on August2, 
1934. That very day Hitler published a law combining in his person 
the two offices of President and Chancellor off, and adopted the 
designation of “Fuehrer and Chancellor.” 

On January 29, 1935, the government published another law called 
the Sallhaltcr Law by which each Reich Regent became head of the 
government of his territorial division, but completely subordinate to 
the Fuehrer and Chancellor. This gave Hiller fullest control and 
power over the Reich. 

Government of the Third Reich 

We may now briefly state the form of the government that existed in 
the Nazi Reich. All authority of government had been handed over, 
constitutionally, to the Nazi party. So that according to Hitler it was 
not the state that controlled the party, but the party that controlled 
the slate. The constitution of the party was prepared, amended or 
interpreted by the leader, i. e., Hitler. All members owed unquestioned 
obedience to him and were liable to such punishment for violation of 
discipline as the leader might consider proper. 

The leader ( Fuehrer) formed the cabinet according to his own choice. 
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Besides the Fuehrer and Chancellor, there were the ministers »f 1 "tenor 
Foreign Affairs, Defence, Finance, Food and Agr.c.lture Economtc 
Affairs Post, Transport, Aviation, Just.ce, Learnmg and Educa 
tion, Church Affairs, National Enlightenment and Propaganda and 
two ministers without portfolio. Of t hese last Rudolf Hess was t,II h.s 
internment in England the personal deputy to the Fuehrer. 

In addition to the above cabinet, Hi.ler crea.ed on February 4 1938 
a new secret cabinet smaller in size and entrusted w. h the task of 
advising him on all foreign and political questions. It consisted of 
Herr Hitler, General Cod ing, Herr von Ribbentrop, General Keith 
(chief of the Supreme Command), Herr Rudolf Hess, Dr. Goehhrls 
and Admiral Raeder. This decree had given Hitler •■n'.ttntmelled 

control over thearmed limes, i . , ... 

. i.i M The new secret Cabinet could w« 11 »e 

the state and the Nazi pat tv. > _ . ... . u Vin 

, 4l _of the Imperial Defence in C o eat Hi Mam 

compared to the committei 01 t 

. . „ oimii-ir ind purpose apparently the same. 1 lure 

as its constitution was similar nun i 1 11 . , r t ■ 

r .• r r-hi/sf f.fihe Mr Force, Inspector General and Chic 

new functions of Chic! ol nit ' 1 , , ... ..i...,,,., 

of the Ministers- Personal Staff had been created All these .han.es 

were approved by the Reichstag winch me. on February W, <^8- 

The old legislature set up by the Weimar Constitution l, a d prac¬ 
tically disappeared. The Reichsra. was abolished ™ Mir, h H. 
1934 The Reichstag remained bn. in an altered form The list of 400 

i ii tvt •, composed it was prepared by the Fuehtei. 

members, all Nazis, .1 a com, ^ ^ (o „„ ,„l.er pans 

Voters were required to V votc lipon . Thus the 

being in existence, there was All 

_ , - inn'll representation had disappt ai ctt. .mi 

Baden system of propoi tional l „ a.., n ri 4 J33 

legislative powers had been tiai M -.i. cabinet 

, , . , |C|R7 » from the Reichstag to the Reich camnu 

(renewed in Janua > ) The Reichstag was convened it 

wherein the Fuehrer s will was hnal^ ^ bt- Kcic ^ to the account 

and when the Fuehrer considered it ncccssaiy. . 

of the government’s achievement and, according to the party discipline, 
ratif.ed the actions of the government. It was at the most only an 

advisory body rc novated. By .be law of April 1, 

I he judicial system haci > • u 

1935, uniform law courts had been instituted tHroog .out, hR.£ • 

They were vested with varying degrees of power, civil and c. m.nal. 

There were ins.i.u.ed commercial chambers to try “mmerc.a cas. 

The highest court was the Supreme Court (R'«hs g .,nch ) con tit^o 

100 judges. It sat at Leipzig an. < *“ “ “ r 5 1< ,] 5 ’ ,„ d intro duccd 
all inferior courts. Alawpromulr, J > > ? 
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a new principle of criminal law laying down that courts should punish 
offences not punishable under the Criminal Code if they were deserv¬ 
ing of punishment “according to the underlying idea of a penal code 
or according to healthy public sentiment.” This was in keeping with 
the general spirit of Nazi governmental system. 

The one-party government firmly seated in power in the Third 
Reich had thus introduced great constitutional changes. The Nazi 
party in theory, and through it the Reich cabinet (completely under 
the Fuehrer and Chancellor’s control) in practice, ruled the Reich. 
W. B. Munro has thus described that fate of the Weimar Constitution: 
“It has been virtually annulled by action of the Hitler government, 
especially by the governmental reorganization law of September, 
1935. To-day there is no real distinction in Germany between consti¬ 
tution and laws, or between laws and dccrcss. The distinction, if it 
exists at all, is purely technical. Yet the Weimar constitution has 
never been definitely abrogated as a whole, with another constitution 
issued in its place. Powers have merely been transferred to Reich 
ministry by lawshaving the effect of constitutional amendments and 
this transfer of power has become the basis for the issue of decrees 
having all the force of constitutional enactments.” In fact the whole 
power over German law and German constitution had passed into the 
hands of Hitler himself. 

After the fall of Germany and consequent disappearance of Hitler 
and his lieutenants from the scene of Germans politics, the principal 
Allied victors, viz-, Britain, France, the U. S. A. and the U. S. S. R. 
occupied the four zones into which Germany was divided. The Third 
Reich was dead. During the years of occupation, the four powers 
had not agreed on a final solution of the German problem. Soviet 
Russia has organised eastern Germany on the communistic basis. On 
the other hand, the other three powers have allowed Western Germany 
to adopt a new democratic constitution of a federal republican type. 

Germany After World War II 

The problem of European peace, and therefore of world peace, was to 
the Allied powers the problem of incapacitating Germany from rais¬ 
ing her war potential and resetting up a military machine which could 
be a menace to Europe (particularly to France which had been 
Germany’s enemy number 1) and ultimately a menace to world peace. 
Ever since the lwaneo-Gcnnan war of 1870-71, German ambitioq 
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had been to dominate Europe. This ambition had been the result of 
the teachings of German philosophers who extolled the role of the 
state as the supreme institution over the individual, sang the praises 
of the high character and natural role, as leader of mankind, of the 
Nordic race and the self-appointed role of Prussian militarism as the 
unifier of all territories inhabitated by the Germans into one Reich. 

To the Allied powers, therefore, the first task was to destroy the 
military potential of Germany; the second was to destroy the Prussian 
influence in German politics; the third was to democratize the political 
set up in Germany; and the last was to compel Germany to adopt an 
international outlook based on respect for international law and com¬ 
mitments by confining her activities within her own territory and 
to give up all dreams of European conquest and hegemony over 


Europe. 

The Allied powers had agreed at the Moscow Conference on Octo¬ 
ber 30, 1943, to punish the major war criminals and in order not to be 
outwitted in this effort as they had been after the Treaty of Versailles, 
they concluded the London Agreement of August 8, 1945, to set up 
an International Military Tribunal to try war crimes whose effects 
were not confined to any particular area. This subsequently led to the 
Nuremberg Trials of twenty-four prominent Nazi leaders who were 
considered responsible for the various war crimes. The Military 
Court held its sittings in the Palace of Justice at Nuremberg, which 
was really the town where the Nazi party rallies were held. 1 he trial 
lasted from November 20, 1945, to August 31, l94G,and judgment 
was delivered on September 30, and October I, 1940. One of the 
accused, Gustav Krupp von Bolden und Halbach could not be tried 
on grounds of health; another, Lev, committed suicide during the 
trial; or the nine sentenced to death Goering took his life on the night 
of the execution and the remaining eight (generals Keitel and Jodi, 
Ribbentrop, Rosenberg, Frick, Frank, Kaltenbrunner, Streieher and 
Seys-I nquart were hanged on October 16, 1940; seven were imprisoned 
for life or terms ranging from ten to twenty years, while three (Schacht, 
von Papen, and Friesche) were acquitted. The legality of the 

Nuremberg trials has been questioned in sever&l quarters on grounds 

which cannot be easilv brushed aside. But the Allied powers succeed¬ 
ed for the time being in crushing Nazism and creating terror among 


potential warmongers. 

Germany was divided into four zones, the three westerrn ones under 
the United States, Britain and France, were later formed into West 
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German Federal Republic with a republican constitution, with the 
city of Bonn as the capital and Dr. Konrad Adenauer as Prime 
Minister. Eastern Germany under Russian control became a cum- 
munist state, a settlement not recognised by the Western powers. 
The problem of German unification under a free democratic govern¬ 
ment still remains unsolved due to the conflicting attitudes and 
ideologies of the two power blocs. 

The Government of Western Germany 

West Germany now formed into the Federal German Republic is 
governed according to the constitution framed at Bonn and ratified 
on May 18-21, 1949, and comprises the territory formerly under the 
control of the three Western powers covering an area of 94,587 square 
miles and a population numbering 49,700,300 as of September 1950. 
These figures include Western Berlin also. 

The Bonn Constitution. The Bonn Constitution of the Federal 
German Republic consists of 146 Articles comprised within eleven 
sections. The first section consists of nineteen Articles which lay down 
the Fundamental Rights of the People. The first Article lays stress on 
the inviolability of human dignity which it is the duty of the state to 
respect and protect. All fundamental rights are self-executing, that 
is, they are automatically binding on the three organs of government. 
And for all violations of the fundamental rights the individual can 
have recourse to judicial redress. This particular provision is looked 
upon by German lawyers as the Magna Carta of the German people. 
Other rights guaranteed include : equality before the law (Article 3), 
nondiscrimination for reasons of sex, race, language, ancestry, faith, 
religious and political opinions; inviolability of the person (Art. 2 
para 2); abolition of capital punishment (Art. 102); freedom of 
religion and conscience (Art. 4), nobody to be forced to bear arms (a 
device to slop compulsory military training and crush militarism, the 
corner-stone of Get man policy); freedom of opinion (Art. 5); freedom of 
association (Art. 9); inviolability of dwelling (Art. 13). Private pro¬ 
perty, right of inheritance, and procedure of eminent domain, with 
due compensation are guaranteed, by Article 14. While parents are 
free to determine the religious education of their children, the entire 
education system remains under state supervision (Art. 7). Consti¬ 
tutional amendments require approval of the two-thirds of the mem¬ 
bers of both houses of the federal legislature. Article 6 renounces 
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nationalism and militarism, outlaws war or such actions as are likely 
to disturb peaceful relations among nations. The Republic is to 
restrict its sovereignty so as to respect the ideal of mutual collective 

security. 
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Governmcn t of F ranee. 

Government of Italy. 

Government of Japan. 

Government of the People’s Republic of China. 



There be three sorts of government, monarchical, aristo- 
cratical, and dcmocratical, and they arc to fall three diffe¬ 
rent ways into ruin: the first by tyranny; the second by 
ambition; the last, by tumults.—A commonwealth grounded 
on any of these is not of long continuance; but wisely 
mingled, each guards the other and makes government exact. 

— QUARLES 

* * * 

Great revolutions arc the work rather of principles than 
of bayonets, and are achieved first in the moral, and after¬ 
wards in material sphere. 

-MAZZINI 


Men are qualified for civil liberty in exact proportion to 
their disposition to put chains upon their own appetites; in 
proportion as their love of justice is above their rapacity; in 
Proportion as their soundness and sobriety of understanding 
is above their vanity and presumption; in proportion as they 
arc more disposed to listen to the counsels of the wise and 
good, in preference to the flattery of knaves. 


-BURKE 


* • 

Tear not the tyrants shall rule for ever, 

Or the priests of the bloody faith; 

They stand on the brink or that mighty river, 
Whose waves they have tainted with death. 


—SHELLEY 


SOME UNITARY GOVERNMENTS 

THE GOVERNMENT OF FRANCE 

Give us a name to fill the mind 

With shining thoughts that lead mankind, 

The glory of learning, the joy of art, 

A name that tells of a splendid part 
In the long, long toil and the strenuous hght 
Of the human race to win its way 
From the ancient darkness into the day 
Of freedom, Brotherhood, Equal Rights, 

A name like a star, a name or light, 

I give you France. 

° -DR. VAN DYK.P 


OF a LI- the countries on Continental Europe, France was the first to 
adopt parliamentary system of government having d,reedy borrowed 
it from England, her next-door neighbour. France also competed 
with Britain in the race for colonial expansion m the two worlds. We 
may thus conelude how France acquired such great importance m the 

international field. an area of 212,659 square miles on the Con- 

France proper covers anaiea > i 

rvt? 555?? 'sssts^iwssrs sets 

Union of France, Union Franks, in the constitution of 1946) has a 
large number of possessions overseas which together cover an area of 
4,617,579 square miles and a population numbering nea.ly 70 

"“constitutional History. Unlike England France has a cons.it.,- 
tional history marked by revolutionary epochs " "omple.e 

departures in constitution making have been made. Uss.ur. 

i r i r nature of government but also ot the elcctoiai 

merely of the form and natuic 01 ^ ihorTtorv for 

system. For this reason France has been rightly called a laborators 
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political experiments.’ During the course of eighty years, from 1791 
to 1870, France adopted, one after another, eleven complete constitu¬ 
tions none of which lasted for any length of time. Prior to 1789 the 
year in which the French Revolution broke out on return of the French 
army from America where it had assisted the Americans to wrest their 
political freedom from the English rule, the King of France was him¬ 
self the Constitution, as is clear from the remark ‘I am the State’ which 
is attributed to Louis XIV. The French Revolution was the anti-thesis 
of the autocratic monarchical rule in which there was no liberty of the 
individual, whether religious or secular. He had to adopt the religion 
of the State. The French revolutionaries constituted a National 
Assembly in 1789 and proclaimed in a solemn declaration that man 
has natural rights, sacred and inalienable. The Assembly issued the 
famous Declaration of Rights which secured to the individual liberty 
of work; liberty of conscience; liberty of speech and press; liberty of 
assembly and association; the rights of property; etc. These rights thus 
gave an entirely new conception of the State. The Church was 
separated from the State. Article 10 of the Declaration stated: “No 
one shall be prosecuted on account of his opinions, even religious 
opinions, provided their manifestation does not disturb the public 
order by law established.” Similarly Article 17, relating to private 
property declared: “Property being a right inviolable and sacred, no 
one may be deprived thereof, except when the public necessity, 
legally constituted, plainly demands it, and on condition of a just and 
preliminary indemnity.” 

The Revolution of 1789 was followed by no less than eleven con¬ 
stitutions drawn up one after another, and differing in several respects, 

and varying from republican to monarchical. These were made in 
the following order :— 

(1) The Constitution of September 3rd, 1791, which gave France 
a limited monarchy which proved short-lived. 

(2) The Constitution of June 24th, 1793, established by the 
Jacobins with republican institutions. 

(3) The Constitution of August 22nd, 1795, which vested all legis¬ 
lative power in a Council of Five Hundred and a Council of Ancients, 
and Executive power in a Directory of Five. 

(4) The Constitution of December 13th, 1799. Under this consti¬ 
tution the Directory of Five assumed autocratic power; Napoleon 

ultimately acquired supreme power and in 1802, the office was con- 
lerred on him for life, with extended powers. 
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(5) The Constitution of May 18th, 1804 . Under this Constitution the 
Consulate was replaced by the Empire, and Napoleon assumed the 
title of Emperor. The Constitution was revised by certain other Acts 

between the dates ofl 804 and 1814. 

(6) The Constitutional Bourbon Charter of June 4th, 1814 when 
the Bourbons were restored with Louis XVIII, as king Under th.s 
Constitutional Charter a parliamentary system was established with 
Ministerial responsibility to follow it, the legislature consisting of two 
houses, one nominative and the other elective on a very limited fran¬ 
chise. The Charter, however, maintained the principle of legitimacy, 
and this led to a revival of Imperialistic ideas giving Napoleon the 

opportunity for the hundred days. During these Hundred Days 
Napoleon promulgated the AM AddU.onal in order to counter the 

Bourbon Charter. . r . , 

(7) The Constitution of August 14th, 1830. The revolution ofjulv 

was utilised by Thiers to put the House of Bourbon-Or cans ,n power. 
Louis Phillippe undertook to support the Charter of 1814, toiec g 
nisethe supremacy of the people, to abolish hereditary peerage, to 
lower the property qualification for voters and for eligibility for 
election. Constitutional monarchy was thus replaced in France, and 

the Organic Laws of 1831 followed as a i esu t. _ 

(8) The Constitution of November 4th, 1848. Under this Consti¬ 
tution the Republic was restored. It conferred universal suffrage 
created a single chamber Government forced the separation of 
powers, and appointed a President elected by universal suffrage for 
periods of four years, each President being ineligible to succeed him¬ 
self. Nevertheless, when Louis Napoleon was elected President on 
January 14th, 1852, his period of office was extended for 0 years. 

(9) The Constitution of November 7th, 1852. Under tins Const,lo¬ 
tion the Empire was re-established, and Louis Napoleon assumed he 
title of Emperor, this act being ratified by a plebiscite of the country 

held on November 2 1st and 22nd, 1 8 )2. 

(10) The Constitution of May 1st, 1870. Certain const.tu mnal 
changes had occurred since 1860, and these changes were now codified, 
forming what was actually a new Imperial Constitution which was 
submitted as such to a vote of the people and confirmed by .ha.t vo c 

(11) The Constitution of September 4th, 1870. This was date 
when the news reached Paris of.he French disaster a. Sedan, which 
brought the Empire to ruin. A Provisional Government of National 
Defence was thereupon created, which gave way in February, 1871, to 
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the National Assembly. 

In 1871 France was thus neither Monarchy nor Republic. But 
many remnants from the earlier constitutions survived. The position 
of the Assembly was not free from ambiguity; while some looked upon 
it as a Constituent Assembly, others considered it only a provisional 
body to restore order. 

Too many constitutional experiments. And in 1871, the state 
of a flairs was by no means tranquil. “The National Assembly formed 
a single Chamber, but there was no Constitutional Law to say whe¬ 
ther it should continue as one Chamber, or how it should be replaced 
....There was still an electoral system, and there was still a Judi¬ 
ciary. There was still a financial system, economic and political. It 
remained with the National Assembly elected in February to reconsti- 
tuc the whole as part of its task of establishing order in the country. 
Yet there was nothing to show that this Assembly had the power to 

act as a Constituent Assembly-” l Adolphe Thiers had described 

the situation as “a vacancy of power.” 

Republic agaiu. I lie Republicans, who had gained considerable 
power and inlluence during the declining days of the monarchy, now 
decided to form a republican government. The Assembly elected 
Adolphe Thiers as the chief executive. But he was a Constitutional 
Monarchist; therefore the Republicans refused to support the propo¬ 
sal of framing a constitution. Thus Thiers was left as a virtual Presi¬ 
dent of the Stale. Ultimately, after peace had been signed on May 
10, 18/1, a supreme effort was made to restore order and give France 
a constitution. Charles Rivet, a friend of Thiers, had his constructive 
proposal adopted by the Assembly on 31st August, by 491 votes against 
94. This is known as Rivet Law. According to it, Thiers was made 
President with power to appoint ministers responsible to the elective 
Assembly, and with the same term of office as the Assembly. In this 

way the Republic of 1871 became “the legal government of the 
country. 

Efforts to make a constitution. Thiers’ attitude, however, did 
not satisfy the Monarchists in the assembly, who proceeded to appoint 
a Constitutional Committee of Thirty to define the exact responsibility 
of the ministry. 1 hough the ministers had already been declared as 
responsible to the Assembly, yet the position of Thiers, both as leader 
of the Assembly, and the Chief Magistrate, reduced that responsibility 


1 Select Conditulions of the Wo,Id, pp. 38G-387. 
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to a mere farce. The Committee reported in February, 1073, and 
ultimately a compromise was arrived at, wherein it was agreed that 
“the President should communicate with the Assembly by messages 
to be read by his Ministers; that he might speak himself from the 
Tribune if he gave previous notice by message; but that the sitting 
should be suspended after he had finished speaking, the discussion to 

be resumed only in his absence.” 1 

Circumstances forced the Assembly to settle constitutional questions 
of the first importance, and at its request the Committee of I hirty 
produced two Bills (May 19th and 20th) defining the legislative and 
executive powers and providing for the establishment of a second 
chamber. Before these Bills could be considered, Thiers was overthrown 
and Marshall MacMohan elected President for a fixed term of seven 
years, the Republicans protesting against such a long lease. Mac 
Mohan was allowed to exercise all his powers until the title of his office 
might subsequently be changed. In November (1073) a new Com¬ 
mittee was appointed to submit drafts of Constitutional Laws. 1 Ins 
Committee produced a draft Bill for the Organisation of the Public 
Powers, which formed the basis of the Law of February 1875. 

The New Constitutional Laws of 1875. About this time another 
politician, Leon Gambetta, had acquired dominating influence in the 
Assembly. He was bent upon the establishment of a Republic with a 
bicameral legislature. When the Assembly met again in January 187a, 
the draft Bill was considered, and with a few amendments, (one oi 
which related to the election or the President and was of great poli¬ 
tical import) it became the Constitutional Law of February 25, 187a. 

The Assembly also considered another draft Bill prepared by the 
Constitutional Committee, respecting the organisation of a Senate. 
The Bill as amended became the Constitutional Law of February 2, 1873. 
It established a Senate which was really a concession granted to the 
Monarchists in order to secure their confirmation of the Republic. 

On the motion or the Minister of Justice, a Bill to regulate the rela¬ 
tions of the Public Powers was referred to the Constitutional Committee, 
and on receipt of the latter’s report, the Assembly passed tile Bill 

which became the Constitutional Law offuty 16, 1875. 

Thus were constituted the three Constitutional Laws or the year 
1875, which formed the foundation of the French Constitution. Strictly 
speaking, these were the only Constitutional Laws on which depended 


» Ibid. p. 383. 
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a series of Organic Laws, the purpose of which was to implement the 
Constitution. In 1870 and 1884, however, two more Laws, better called 
Revisory Laws, were passed. The former (passed on July 18, 1879) 
repealed Article 9 of the Law of February 25, 1875, which had pro¬ 
vided for making Versailles the seat of the Executive and the two 
branches of the Legislature. The Republican Party favoured Paris and 
this was agreed to. 

In 1884, another attempt was made to revise the Constitutional 
Laws and the two branches of the legislature sitting in a joint-session 
as National Assembly discussed (4th to 13th August) the question of 
amending the Laws and finally embodied the decision in the Revisory 
Law of 1884. This completed the constitution of the Third Republic. 

A mixture of laws. Besides the three Constitutional Laws and 
the two Revisory Laws, there were several Organic Laws passed to 
implement tlie former. “These Organic Laws rank higher than 
ordinary legislation and lower than the Constitutional Laws. They 
differ from the Constitutional Laws inasmuch as they may be amended 
or repealed in the ordinary course of legislation, whereas the Consti¬ 
tutional Laws, as has been seen, require a special procedure.” 1 The 
Organic Laws had been passed to deal with Constitutional issues of a 
minor character, whereas the Constitutional Laws, and even the 
Revisory Laws, formed the fundamental basis of the constitution. 

Constitution of The Third Republic 

Not a single document. We thus see that the constitution of 
the Third Republic was not one single piece of legislation or statute. It 
was contained in a series of laws, passed from time to time, and em¬ 
bodying essentials of a constitution in its various aspects. Yet it did 
not resemble the English constitution, for whereas the French cons¬ 
titution could be brought together in one place by putting together 
all the laws (Constitutional, Revisory and Organic), the English cons¬ 
titution, apart from being contained in stray Parliamentary Acts and 
Statutes, spread over several centuries, is composed of unwritten but 
strong conventions also which, to all practical purposes, have the force 
of law. 

Another important feature of this Constitution was the great conti¬ 
nuity ot the various epochs in French constitutional history; it was the 


1 Select Constitutions of the World, p. 392. 
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product of an evolutionary process extending over nearly a century 
retaining some of the important features of almost all the constitutional 
instruments. Mr. Joseph Barthelcmy thus describes this evolution. 
“Nearly all the forms of government which have succeeded each other 
in France have left behind them, as it were, certain fertile alluvial 
deposits. The restoration bequeathed to her parliamentary government 
and the financial principles of a free country. te Ju \ i onarcis 
defined, developed, and consolidated these principles and drew up the 
great laws still in force, dealing with connecting roads, expropriation 
etc. The Republic of 184G inaugurated a work or unification, an 
definitely established universal suffrage. The Second Empire is res¬ 
ponsible for the election machinery (laid down in the dictator.a 1 dec¬ 
rees of the Prince President on February 2nd, 1852) the fiber > 

coalitions and the distribution of authority between Prefect and minis¬ 
ter. The National Assembly gave France her departme tal orga sa 
tion (law of August 10th, 1871 ), and most important of all, her politico 

T^cTor 1 many reversions. Thus the constimtmn of the 

Third Republic bore on its appearance the upm. of.the pol.uca^ 

revolutions that had visited the country. I. was, therefore not a hue 

four-square building, whose parts are all harmoniously -b 

^ nl'in ” On the other hand, it was like an 

according to a P. re “" C ^ ^generation has made some improve- 
old family mansion, in wnicn cac „ 

merit, introduced some new feature, an e t its mar • . t 

A brief rigid document. Vet, it was a very small document 

articles which had a really constitutional 
consisting of only went) -s,x ar ^ 0rganic Laws xllis brief instru- 

charactei, leaving ou Republic “based upon the hope 

meat gave to France a Parl.amenta V P .- a Cinderella shp- 

of a monarchy.” It had ^^" h<) ' dcspisc hcr “ The constitution 
ping noiselessly between the pa. ^ matters. It was, however, rigid 

Particular, in ,878 and 

1884 ' . . . . Anv proposal for an amendment to the 

How it might be amended A _ cac l, sitting separate- 

constitution was firs, voted ^ was nC ed for a change in the 

ly and agreeing by a majont) 


. 15-10. 
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constitution. Thereafter, the two Chambers united to sit in a joint 
session as the National Assembly (and for this purpose they sat not at 
Paris, but at Versailles). The National Assembly then amended the 
constitution by an absolute majority vote. But Organic Laws could be 
added or changed by the Oi dinary process of law-making. There was, 
however, one important restriction to the making of constitutional 
changes, viz., the republican form of the constitution could not be changed by 
any means. This was thus a fundamental clause of the constitution and 
“Any revision which would have for its object the substitution of a 
monarchical system for the Republic would be illegal and revolu¬ 
tionary.” 1 

The Legislature in the Third Republic 

Bicameralism adopted. The constitution established a unitary 
and parliamentary government with a bicameral legislature consisting 
of a Senate and a Chamber of Deputies, an imitation of the British 
system, though in working their parliamentary institutions, the French 
have not been able to copy the Englishmen. 

The Senate. The Senate, the structure and powers of which were 
originally contained in the Constitution of 1875, but which were, later 
on, (by an amendment of 1884) included in the Organic Laws to be 
altered by the ordinary process of lawmaking, consisted of 314 mem¬ 
bers. Of these, 249 were elected, the remaining 75 were elected for life 
by the two chambers, under the law of 1875, but under the amend¬ 
ment of 1884, on the death of a life member, the vacancy was filled 
up by election in the ordinary way. 

How elected. The elected members of the Senate were not direct¬ 
ly elected by the people but by an electoral college comprising of four 
types of voters, viz., delegates of the municipal councils of the com¬ 
munes, chosen generally on a population basis; the Deputies of the 
Departments; the General Councillors of the Departments; and mem¬ 
bers of the Councils of Arrondisements. The Senate thus represented, 
not only the individual interests of French citizens, but also the collec¬ 
tive interests of the municipalities. 2 The number of communes being 
37,983 their delegates far outnumbered those of all other electoral 
colleges, hence the truth of Gambetta’s remark that the Senate was 


1 R. Poincare. Haw France is Governed , p. 163. 
* R. Ibid. p. 211. 
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“the Great Council of the Communes of I ranee. The senator^ were, 
thus, elected by electoral colleges, the members or which were elected 
by universal suffrage. In short, the whole nation indirectly elected the 
senators. This was done in order to make the upper chamber more 
conservative. The Senate was a continuous body; it was elected for 
nine years; one-third of it being renewed every three years. Bemg 
smaller in size, it was more deliberative and examined proposals in a 
better way than the lower house. 

Quality of members. The Senators were generally professional 
men—physicians, lawyers, a few agriculturists, commercial magnates 
and landed aristocrats—they were generally better olT than the 
deputies; and possessed greater experience. Almost all the political 
parties of the Chamber were represented in the Senate, though the 
Monarchists and Socialists were weaker than in the Chamber. In the 
legislative field, the Senate had generally co-equal powers with the 
Chamber, though money bills originated in the latter. The Senate 
could only amend financial bills and reduce taxation but not increase 


Conflict with the other chamber: how solved. In case of 

conflict between the Chamber and the Senate, a conference was held 
between two Commissions^ one appointed by < ac h I oust , w uc 11 t >att < 
together but voted separately. If an agreement was not reached by 
this method, the measure failed. Sucl. cases were, however, very rare 
because the Senate, knowing its own weakness and being less of 

democratic nature generally yielded. 

Other powers. Apa.l from its legislative function, the Senate 

exercised some special powers. Its previous consent was necessary 

for the dissolution of the Chamber. It was only after the President of 

the Republic had taken this consent of the Senate, that he could t is- 

solve the Chamber. The Senate had given this consent only .... one 
occasion. In 187G, the Chamber contained a republican majority, 
and Marshall MacMohan, a monarchist, was President of France c 
sought to overcome the republican character or the Chamber and tins 
he accomplished by obtaining the consent of the Senate (by 149 votes 
against 1 30, a very small majority indeed) for the dissolution of the 
Chamber on 8lh March. Tints, “A constitutional right had been used 
in an unconstitutional spirit : not in order to serve the electorate but 
directly to thwart it.”» Since then, this power of the Senate had (alien 


* Ibid. p. 672. 
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into disrepute. The Senate also acted as a Supreme Court of Justice 

to try cases of impeachment sent by the Chamber of Deputies. In this 

regard, the French Senate resembled the American Senate, though 
this practice was not in conformity with the theory of separation of 
powers and risked the introduction of party feeling in a judicial action. 
Secondly, the Senate sat as a court of justice to try those cases, too, 
which involved attempts to overthrow the security of the Senate by 
any persons whatsoever. Since 1075 there had been only two such 
cases, in 1889 and 1899, though every year the Senate elected a com¬ 
mission to hold inquiries in cases that might be brought before it. 

The Chamber of Deputies. The Chamber of Deputies was the 
lower house of the French legislature. Like the British House of Com¬ 
mons and, in fact, like the lower house in many parliamentary consti¬ 
tutions, it had become much more powerful than the Senate or the 
upper house. It had sometimes been reproached for having destroyed 
the balance of power which the 1875 Constituent Assembly tried to 
realise, and for having destroyed it to its own advantage. 1 Hence, the 
Chamber was the real place where French democracy exercised its 
will. ’ ’ •. • . ■ fh-ty •> 

Franchise. The 612 deputies were elected for a period of four 
years. For purposes of election, there was universal suffrage, all 
citizens of at least 21 years of age being voters. But soldiers, sailors, 
bankrupts, criminals and certain officials were not voters. Any elector 
of at least 25 years of age whether poor or rich, was eligible for election 
to the Chamber. Members of families who had ever ruled in France 
were not permitted to seek election. , ,i i 

Form of election. France had tried several experiments in her 
system of elections, ranging from proportional representation and 
‘one man one vote’ to the present method. The system of election 
(called scrutin tie lisle) introduced in 1817, enabled each voter in a 
department to vote for as many Deputies as the Department was en¬ 
titled to send. But in 1876, the system called scruline de arrondisement 
was substituted and according to it the Department was divided into 
several one-member Arrondisements, and each elector could vote for 
only one Deputy. In 1885, the scrutin de liste was re-introduced and 
was again changed in 1889. In 1919, France once again reverted to 
scrutin de liste with imperfect proportional representation, and a candi¬ 
date who secured an absolute majority of votes was declared elected. 


1 Bartheleniy, The Government of France , p. 53. 
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If, however, such majority was not obtained, there was a second ballot 
at which only a relative majority enabled a candidate to get elected. 
At that time, Gambetta believed that the system “would tend to raise 
the quality of candidates and diminish the power of local cliques an 
wirepullers but this did not prove to be the case” 1 Hence on 12th 
July, 1927, the old system of scrutine dc arrondisement was re-introduced. 
According to this system the country was divided into single-mem- 
ber arrondisements, each elector having one vote and there being one 

member for each 75,000 voters. 

Speaker, a party man. The Speaker of the Chamber was a 
party-man, and unlike the Speaker of the British House of Commons, 
he favoured “with due regard to fair play, the party to which he 
belonged before his elevation.” He did not usually intervene in 
debates. He was, however, a very powerful figure in politics and had 
sometimes been called upon to form a ministry. T le pea ers up ia 
often proved to be the stepping stone to Presidentship of the Re- 


public. 


Powers of the chambers. As for legislative powers the two 

chambers were co-cqual, though financial proposa origina e 1 

Chamber of Deputies. They met in a jo.nt session to form the 
National Assembly in order to undertake revision of the Constitution 
They also united to form the electoral college (then called Congress) 
for electing the President of the Republic. 


The Executive 


Parliamentary republican executive. Although France estab¬ 
lished a parliamentary executive (after the British model), the Consti¬ 
tution of 1875 adopted Presidency in place of Monarchy; rather he 
National Assembly of 1870-75 drifted into the Presidency then created 
it with a full consciousness of the nature of their act. When 
Napoleon III was dethroned and republic proclaimed, the President 

St President as the head of the state. And though the constitu¬ 
tion did not expressly lay down that the President was vested with rea 
executive authority, yet the enumeration of his powers showed that 

some of these were ‘executive in a strict sense, w ereas ot CI 1 ^ , 

of a general legislative character. The problem before the French 


* Modern Dernocracies, Vol. I. p- 270. 
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was whether the executive should be made responsible to the legis¬ 
lature or the people. The ultimate solution was discovered in institut¬ 
ing an elective President with a fixed term (and hence irremovable), 
chosen by the legislature, and a cabinet responsible to and removable 
by the legislature. 

President: how elected. The President was elected by the 
National Assembly, viz-, the Chamber of Deputies and the Senate, 
sitting in a joint session for the purpose at Versailles. He was elected 
by an absolute majority of votes, and, therefore, when there were 
several candidates successive ballots were held till one of them got the 
requisite majority. This method differed from the American and 
German methods. He was elected for a term of seven years, and was 
eligible for re-election, in fact for as many terms as he desired. Butin 
actual practice, the National Assembly was averse to allowing a re- 
election nor had any President been very keen for re-election. There 
had been only two cases of re-election, viz-, Jules Grevy was re-elected 
in 1806, but he served only two years of his second term, and Albert 
Lebron was re-elected in 1939. Of the first-twelve Presidents, five 
resigned, two died in office (including Sadi Carnot who was assas¬ 
sinated in June, 1894) and five served their full terms. 

Powers and status of the President. The President negotiated 
and ratified treaties but he could not declare war without the previous 
consent of the two Houses of the legislature. He could be impeached 
for high treason before the Senate, but the provision of a minister’s 
counter-signature to ensure validity of his acts prevented him from 
committing acts of treason. He enjoyed all dignities, prestige, and 
outward ceremony belonging to the head of a republic. He 
received a handsome salary and had a palace to live in. But he 
had no real executive powers; in this sphere he was simply im¬ 
potent. This did not, however, mean that aspiring and ambitious 
persons did not try for Presidency. In fact, only Speakers of the 
Chamber and Prime Ministers had usually been elected Presidents. 
When Clcmenceau, a distinguished statesman, referring to the 
powers and qualifications of the President, said with regard to 
the kind of man required to be elected: “I vote for the most 
stupid,” he only meant that the exercise of powers did not need a very 
capable ruler for the simple reason that the President was merely a 
nominal head of the French executive, weaker than the British King, 
and far more so than the American President. The French President, 
in fact, neither reigned nor governed. The real executive power 
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rested with the cabinet which was the responsible and removable part 
of the executive branch of the government. 


The Cabinet 


Principles of the cabinet system. The French cabinet, as a 
political institution of the parliamentary type, came into existence in 
1875. The constitution of that year laid down the following principles 
according to which: 

(1) All acts of the President were to be countersigned by a minis¬ 


ter. 

(2) The ministers were collectively responsible to the chambers for 
the general policy of the government, and individually responsible 


for acts of their respective departments. 

(3) The President was responsible only for high treason. 

(4) The President could communicate with the chambers only 
through messages read before them by some minister. 

(5) A minister might speak in any house of the legislature. 

(6) When a law had been passed by the legislature, it was promul¬ 
gated by the President countersigned by a minister, unless within a 
month of its receipt, the President sent it back for reconsideration by 
the chambers. In actual practice, cabinet responsibility (collective 
and individual as above indicated) had come to mean that when the 
legislature disapproved of the policy of any minister, the cabinet 
resigned and a new one was formed with practically the same 
personnel as the outgoing cabinet, with the exception of the minis¬ 
ter whose action brought about its fall. This practice was the lesult 
of the inability of the cabinet to dissolve the Chamber and appeal to 
the country. The chamber of Deputies always lasted its full term of 
four years and the cabinet had really “no weapon with which to ward 
off onslaughts, or to attack and disperse a parliamentary conspiracy, 
even the most factious.” 


Failure of parliamentary government in France. France 
adopted parliamentary government in imitation of the British system, 
bjit failed to work it successfully. The conditions necessary for the 
success of cabinet responsibility, of the British type, had been largely 
absent in France. Moreover, there had been certain other factors, 
peculiar to France, that had prevented the establishment of traditions 
and conventions which could impart the necessary stability to the 
French cabinet system. The instability of the French cabinet had been 
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due to several factors: 

Causes of the Instability of the Cabinet 

1. Change in cabinet does not imply change in policy. 

Firstly, in France the fall of a cabinet did not imply, as it did imply in 
England, a change in the policy of administration. An English cabinet 
resigns, generally, when its policy is disapproved by Parliament, i. e.> 
the House of Commons, or by the general electorate in general 
elections, and is succeeded by another cabinet with a different policy 
which has the approval of the Commons, and, therefore, of the 
electorate. In case, however, a British cabinet chooses to challenge 
the view of the Commons and appeal to the country, the House of 
Commons is dissolved and fresh elections held in order to ascertain 
the will of the electorate. Such power did not lie with the French 
cabinet to demonstrate the wisdom of its policy. The Coles described 
this curious system in these words : 

“For as the fall of a French Cabinet docs not, as gene¬ 
rally in Great Britain, imply the dissolution of the Chamber 
but merely a “reconstruction’’ which often results in the 
formation of a new Cabinet bearing a remarkably close 
resemblance to the one which has just fallen, the list of 
‘Cabinets’ no more indicates real shifts in the policy of the 
French Government than the list of ‘scenes’ in the ordinary 
text of a Shakespeare play indicates real shifting of the 
scenery.” 

The result was that the fall of a French cabinet did not change the 
policy of the Government but implied a reshuffling of the personnel of 
the cabinet. A new cabinet contained, often times, eighty per cent of 
ministers of the outgoing cabinet; sometimes the head of the new 
cabinet was the outgoing Prime Minister who had simply kept out in 
the newly constructed cabinet a few of the recalcitrant colleagues of 
his former ministry. 

2. No cabinet control over legislature. Secondly, several 
changes in the French cabinets took place on account of the absence'of 
cabinet control over legislation. In England the cabinet controls the 
House of Commons, introduces legislation of its choice and successfully 
prevents members from retarding the progress of Government measures. 
In France, on the other hand, the cabinet was practically at the mercy 
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of Commissions of the Chamber of Deputies for getting necessary 
legislation passed in order to give practical effect to its policy. Every 
measure that was introduced by the cabinet was referred to the Com¬ 
mission concerned, and as this commission often contained a majority 
hostile to the cabinet (due to the existence of the many groups in the 
chamber), the government measure ultimately emerging from the 
Commission was so different from the original one sponsored by the 
cabinet that the latter did not enthuse over it. 

3. No cabinet control over finances. Thirdly, the French 
cabinet did not control the financial policy. In England, no appropi ia- 
tion of money is allowed unless it is desired by the Crown, i. e., the 
cabinet which frames the budget and introduces it into the Commons 
for approval. The Opposition may criticise it, but it cannot alter the 
budget without bringing about the fall of the cabinet. Members of the 
House, afraid to face the country in a possible general election in case 
the cabinet appeals to the country if its budget is not passed, do not 
interfere with the budget. In France, the Deputies had no such fear of 
having to face a fresh election fight due to the French cabinet’s inability 
to have the chamber dissolved earlier than its normal term, and there¬ 
fore they unhesitatingly used their power to change the budget pro¬ 
posals of the cabinet which was then compelled to govern with a budget 
not liked by it. As a result, the cabinet sought an early opportunity to 
resign so that in the reconstructed Government a few leaders of some 
of the hostile groups in the Chamber might be cajoled by offer of scats 

on the new cabinet. 

4. Too many groups in the Chamber. Fourthly, the presence 
of many groups, and not parties, in the Chamber, prevented the chances 
of a stable cabinet with a strong policy. Due to the old traditions and 
the great many political experiments as well as the system of elections, 
a large number of political groups had been formed in the Chamber, 
with the result that no political group was strong enough to form a 
stable government which might remain in office for a long time. 
Consequently, every French cabinet was a coalition cabinet formed by 
a temporary alliance between a number of political groups, sometimes 
of groups with diametrically opposite policies and programmes—and, 
therefore, it was subject to all the weaknesses of a coalition government. 

5. System of interpellations. Fifthly, the system of interpella¬ 
tions in the Third Republic was also responsible for the instability 
of the cabinet. The Friday interpellations were used not merely to 
elicit information but even to discuss the policy of the cabinet. In case 
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the reply of the cabinet was considered unsatisfactory a debate followed 
and vote was taken. If the Chamber disapproved of the cabinet’s reply, 
the cabinet resigned. 

6. No collective cabinet responsibility in the real sense. 

Sixthly, there was no real collective responsibility in the French cabinet. 
Drawn from different political groups, the members of the cabinet 
could rarely be trusted to support each other in the Chamber, not 
from direct ill-will, but because there was insufficient unity of direc¬ 
tion in a body thus composed. Naturally, therefore, pretexts were 
easily found for overthrowing the cabinet. 

For these reasons, the French cabinet was a very short-lived body in 
France. Daring the first forty-three years after 1875, there were about 
64 cabinets, giving an average of 9k months for each cabinet. Some of 
them, however, continued for two to three years, while others lasted 
for only a couple of days or even hours. It is very interesting to observe 
the contrast that during the same period there were only five cabinets 
in England. 


The Fourth French Republic of 1946 

Early in September 1939 the Second World War broke out. France 
was one of the first countries on the Continent to face the fury of the 
advancing Hitlerian hordes. The Third Republic proved unequal to 
the German might and consequently in 1940 it suffered a crushing 
military defeat. France was occupied by the Germans under terms of 
surrender agreed to by the French government headed by Marshal 
Petain, who transferred the seat of this German influenced government 
to Vichy. The French resistance movement organised from Algiers 
received the support of the Allies, the United States, Great Britain and 
the Soviet Union. A provisional government was set up by General de 
Gaulle who called on Frenchmen to continue resistance against the 
Germans from the French Empire and from England. Thus was 
launched the “Free French” movement and a French Committee of 
National Liberation was set up in Algiers. A Consultative Assembly 
consisting of representatives of all the former French Parliamentary 
parties was established in September 1943. This might be considered 
the emergency government for France. 

About the middle of 1944 the British and American armies success¬ 
fully crossed into France and started pushing out the Germans. Conse¬ 
quently in August 1944, the French government moved from Algiers 
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to Paris. The Consultative Assembly was further enlarged and the new 
government under the leadership ofde Gaulle “administered the com¬ 
plicated domestic and imperial affairs of France, and conducted 
foreign policy.” 

On October 21, 1945, a Constituent Assembly (earlier promised by 
the de Gaulle government) was elected to draft a new constitution for 
France and to govern the country till the new constitution came 
into force. Simultaneously with the task of governing the country, the 
Assembly set up committees to prepare a draft constitution. As the 
Assembly had been elected on the basis of proportional representation, 
it contained three groups of parties; the Left consisted of the Commu¬ 
nists, the Socialists and their supporters, with a total strength ol 331 
members; the Centre consisting of the MRP (Movement Republican 
Populaire) with 145 members; and the Right consisting of the Demo¬ 
crats and the various smaller conservative groups with a total strength 
of 51, including the unaffiliated members. Such was the colour of the 

Constituent Assembly elected in October 194 j. 

The Constituent Assembly through its Committees, prepared the 

first draft of the constitution based on two important principles : firstly, 
the establishment of social and political rights for citizens, regard ess 
of sex; secondly, the provision for a more decisive political leadership 
to ensure stability of government and the pursuit of a vigorous political 
programme. It was based on the general principles of socialism due 
to the preponderance of the Leftists and therefore provided for a 
unicameral legislature. The draft was submitted to the direct vote of 
the people who rejected it by 10,000,000 votes as against 8 900,000, 
though the Assembly had earlier approved it by 309 against 249. ns 
necessitated the election of a new Constituent Assembly m June 1940. 
In this second election the Left obtained 303 seats as against 102 of the 
Centre and 60 of the Right. The new Constituent Assembly gave a 1 
support to the provisional government ministers in tie actl * a 4 
ministration and undertook the work of preparing another draft cons¬ 
titution through newly set up committees and when it had approved 
it, the new draft was again referred to the people wlm accepted ‘ on 

October 13, 1946, by 9,297,470 votes against 8,165,459. This const.tu- 

u \ . ’ • . _ Fourth Republic of France. I he cons- 

tion ushered into existence tnc i <> urwi 1 r . A , . 

titution came into force on December 24, 1946, after the new Assembly 
had been elected on 10 th November, 1946, with the Left cons sung 
of 320 members, the Centre 100 members and the R.gltt 

members. 
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Features of the New Constitution 

Principles of the constitution and rights of citizens. The 

constitution of the Fourth Republic opens with a Preamble which states: 
“On the morrow of the victory of the free peoples over everyone has 
the duty to work and the right to obtain employment; every one is free 
to join any trade union and to rights and interests through that union. 
The workers have the right to strike within the framework of the laws: 
they can participate in collective bargaining through their representa¬ 
tives. Orphans, destitute and crippled or disabled persons can obtain 
from the community decent living. A1J children and adults are 
guaranteed equal access to vocational training and to culture. The 
constitution guarantees to all, particularly to children, mothers and 
aged persons, protection for health, material security, rest and leisure. 
Women are guaranteed equal rights with men’in all domains. 

In the international field, the constitution declares that on the basis 
of reciprocity, France consents to the limitations of sovereignty neces¬ 
sary for organisation of peace. 

I he constitution declares that France is a republic—indivisible, 
secular, democratic and social; its motto is “Liberty, Equality, Frater¬ 
nity” and its principle is “government of the people, for the people and 
by the people”. National sovereignty is vested in the French people 
who exercise it, in constitutional matters by the vote of their representa¬ 
tives and by the referendum, and in all other matters through their 
deputies in the National Assembly elected by universal, equal, direct 
and secret suffrage. All French nationals of both sexes, who have 
reached the age of majority and enjoy civil and political rights«are 
voters. 


The Legislature 

The Legislative power in the fourth republic, is exercised by the 
Parliament which is composed of the National Assembly and the 
Council of the Republic. Both the chambers arc elected on a terri- 

ssernbh, which is the popular Chamber, 
is elected by universal direct suffrage, while the Council of the 
Republic, which is the Upper Chamber, is elected by indirect suffrage 
through units composed of Communes and Departments. 

The National Assembly is elected by the people according to the 
law passed on 5 October, 1946, which lays down that candidates will 
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be elected from party lists at a single ballot, with proportional repre¬ 
sentation. The total number of seats was fixed at 619 distributed thus: 
Metropolitan France 544, Algeria 30, and French territories overseas 
45. The first elections under the new constitution took place on 10 
November, 1946. The first elections to the Council of the Republic 
took place in the same month. It now consists of 320 members e ecte 
thus: 253 by metropolitan territorial Collectivities; 14 by the Algerian 
territorial Collectivities; 44 by electoral colleges in overseas terri¬ 
tories; one by the French citizens in Indo-Cluna; 2 for the Frenc 
in Tunisia, and 3 for Morocco; and 3 by French citizens living 
abroad. On 16 January, 1947, both Chambers met for the first 

The duration of the National Assembly, its mode of election and 
other cognate matters arc fixed bylaw. The term of the members ol 
the Council of the Republic is six years, half the members retiring after 
every three years. The National Assembly elects, b> means o piopor 
Uonal representation, councillors not exceeding one-sixth of the total 
number of the Council of the Republic. The total membership of the 
Council cannot be less than one-third nor more than one-half the total 

number of members of the National Assembly. 

Each Chamber is the judge of the eligibility of its members and the 

regularity of their elections. , -ru xt .• 

Both the Chambers hold sessions s.multaneously. The Nat.onal 

Assembly convenes an annual session on the sccon ues a> o January 

each year. The sessions of the chambers are public but any chamber 

may convene a secret session when necessary. The two Chambers 

meeting in a joint session elect the President of,the Republic. _ 

Rights and privileges of members. Members of Parhament 
enjoy certain rights and privileges as in other democrats country 
They enjoy freedom of speech inside Parhament, ... they cannot be 
prosecuted, detained or judged on the basts of op.mons or votes express¬ 
ed by them in the exercise of them funct.ons as legislators No 
member of Parliament may, during his term as such, be prosecuted or 

arrested for a criminal offence except with the perm,ss,on of he 

1 1 c u- i member. Members of Parliament receive 

chamber of which he isaniem^>. ... i... _ 

, niinunrires fixed by law. No person can he a 
compensation and allowances r 

r i .u t ,imr S it the same time. And no member ol 
member of both chambers at , i c F rnnn mir 

Parliament may at the same time be a member of the Economic 

Council or of the Assembly of the renc i nion. , , I t 

How the chambers work in practice. Both chamber elect 
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their respective secretariats at the beginning of each annual session, by 
means of proportional representation, reflecting in its composition the 
various party groups according to their strength. The President 
of the Republic convokes the Parliament. Meetings maybe held when 
demanded by the Premier or one-third members of the National 
Assembly. The National Assembly being the popular chamber, its 
powers are definitely greater than those of the Council of the Repub¬ 
lic. The National .Assembly alone may vote the laws; it cannot 
delegate this right (Art. XIII). The premier and members of Parlia¬ 
ment can initiate legislative measures or resolutions. The Upper 
Chamber, i. e., the Council of the Republic is onlv a revising or 
delaying chamber. Members of the Council may initiate measures 
which are deposited with its Secretariat and then transmitted in the 
original form to the Secretariat of the National Assembly. Bills and 

laws proposed by members of the Assembly are deposited with its 
Secretariat. 

How laws are made. At first the National Assembly studies the 
projects deposited with or transmitted to its Secretariat, in the commit¬ 
tees which it appoints for the purpose. After a measure has been 
passed by the National Assembly, it is sent to the Council of the Repub¬ 
lic. The council is required to give its opinion within two months of the 
receipt of the measure. In the case of budget, this period of two 
months may be reduced if desirable to such an extent as not to exceed 
the time expended by the National Assembly in its examination and 
vote. If necessary, the National Assembly may take up an urgent 
matter and for that purpose reduce the period of two months allowed 
to the Council to give its opinion. If the Council conforms or fails ta 
give its advice within the prescribed period, the law is promulgated 
as voted by the National Assembly. 

Incase, the Council of the Republic does not confirm or proposes 
amendments, the National Assembly reconsiders the law along with 
the amendments, if any, proposed by the Council. The Assembly may 
reject in whole or in part these amendments. The Assembly then 

votes upon the measure by public ballot by an absolute majority of 
the members composing it. 


I he National Assembly, however, possesses the full and undivided 
power over the purse. Budget proposals are initiated by the Assembly- 
such a law should contain only financial dispositions. The National 
AssembJy supervises the account of the nation through an accounting 
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Amnesty within the republic can be accorded only by law made 

by the Parliament. . . . 

The Economic Council. The French constitution bears the im- 

press of socialistic tendencies which have, during the last deca e, 

a prominent feature of French politics. The constitution provides for 

the establishment of an Economic Council, with a most simi ar u 

tions as the National Economic Council establishe un cr t te . 

Republic in Germany. The status of the French Economic Counc 
fixed by law, unlike the German Economic Council. The r 
Economic Council is an advisory body which examines and advises 
on proposed laws that fall within its domain The National As m 
seeks the adviee of the Economic Council before discussing certain 

categories of measures and enacting them into aws. ie 
Cabinet may consult the Economic Council on such matters as it 
deems proper. But the Economic Council must be consulted on the 
adoption of a national economic plan for the ful employment of men 
and for the rational use of material resources of the repub c. To wha 

extent the Economic Council will succeed in satisfying *»“ *£ » ““ 

. , rh-inces however, arc that it might fail n^c 

remains to be seen. 1 he cnanco, 

its German prototype. 

The Executive op the Fourth REPUBEtc 

The President . his position and powers. The Executive branch 
r « ^ . ft u_ Fourth Republic may be studied, as usual, 

of the Government of the rou.u p ^ . ^ the President and 

under two heads; the nominal Exc ^ head of thc statc is th e 

the real Executive, ° of ; hc Parliament sitting in a joint 

President elected by the twoho ^ ^ tcrm . The same 

session for the purpose He,s<: ^ ^ furthcr Members 

person may be re-elected for a s inedible for the office of 

of families that have reigned in 1 ranee arc » ... n 

d . t, a u~\ncT the head of the state and as such presiding on 

President. Besides being " ( ^ ccrlaip definite powers and 

all ceremonial occasions ^ho Pr Cabinet and has cus.ody of .he 

responsibilities He preside *° ovcr the Superior Council and the 

reports of ,ts s.tt.ngs, hepres assumes the title of chief of the 

Committee of Nationa Hef , eU q[ Magistracy an d exer- 

army; he presides over the auju 

eises the right of pardon in ,h »^^jent of the Republic exercises 

Powers of appointment. an noinls thc Premier after 

considerable power of appointment. He appoints 
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the usual consultations, and on the latter’s advice other members of 
the Cabinet, by a decree. Besides, the President appoints (1) the 
Grand Chancellor of the Legion of Honour, (2) Ambassadors and 
envoys extraordinary, (3) members of the Superior Council and of the 
Committee of National Defence, (4) Rectors of Universities, (5) 
Prefects, (6) chiefs of central administration, (7) general officers, and 
(8) representatives of the government in overseas territories. 

President and the legislature. As head of the state, the President 
of the Republic promulgates laws passed by Parliament, within ten 
days of the receipt of the measure from the National Assembly. This 
period may be reduced to five days if the National Assembly declares, 
by a resolution, urgency in a particular case. The President may, if 
he so likes, ask the legislature, within the period allowed him, to 
reconsider the measure. In case the President fails to promulgate the 
law within the period, nor sends it back for reconsideration, it is 
promulgated by the President of the National Assembly. The President 
of the Republic may communicate his views on any matters to the 
legislature by messages addressed to the National Assembly. 

President is the constitutional head. These powers of the 
President of the Republic are, no doubt, far greater than those enjoyed 
by the President under the Third Republic but definitely less than 
those of the American President, for no official action of the President 
of the Republic is valid unless countersigned by the Premier and one 

more minister. He is thus a constitutional head, acting on the advice 
of the Cabinet. 

The Cabinet: how formed and how it works. The real execu¬ 
tive power is vested in the Cabinet which is responsible to the legis¬ 
lature, to the National Assembly. The method of formation of 
the Cabinet is different from the usual method adopted in other 
parliamentary countries. As Article XLV states: “At the opening of 
each legislature, the President of the Republic, after the customary 
consultations, designates the Premier.” To ensure the formation of a 
stable ministry, the Premier, before constituting his Cabinet seeks 
confidence of the National Assembly, by a definite motion.' If the 
Deputies, by an absolute majority, express their confidence in the 
Premier, the latter proceeds to select his colleagues and submit their 
names to the President of the Republic who issues a decree 
Premier’s powers. The Premier exercises certain special powers. 

He assures the execution of all laws passed by the legislature He 
appoints all civil and military officials except those appointed by the 
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President under articles XXX, XLVI and LXXXIV of the constitu¬ 
tion. Further, the Premier assures the high direction of the armed 
forces and organises and coordinates measures fornationa e ence. 
But all these acts of the Premier are countersigned by the ministers 
concerned. The French Premier, therefore, occupies constitutionally 
a higher status than that enjoyed by Premiers in other parliamentary 

governments. 

The Cabinet and the Legislature. The constitution lays down 
in clear terms the nature of responsibility of the a met an c 
individual ministers. They are collectively responsible to the Nationa 
Assembly (and not to the Council of the Republic) for the general 
policy of the Cabinet and individually for their personal actions. 1 he 
Premier, if he thinks it necessary, may ask fora vote of confidence of 
the National Assembly by a positive motion, after he has obtained 
the consent of the Cabinet. Only an absolute majority of the National 
Assembly can refuse confidence. In the case of refusal of confidence 
the whole Cabinet resigns. Similarly a vote of censure, tf passed by 
the National Assembly by an absolute majority (after a full day f. m 
the deposit of the motion) the Cabinet as a whole resigns. As the 
National Assembly is elected on the basis of proportional representa¬ 
tion, there are many parties inside it. The multi-party system m e 
Third Republic was primarily responsible for the instability of the 

Cabinet, and to ensure greater siaum > . 

tion provides that if within the same p s . , 

isterial crises occur, the Cabinet, after the advice of the President, may 
seek dissolution of the Assembly. The President then issues a decree pro¬ 
nouncing the dissolution of the Assembly. When the Assembly has 
been dissolved, and before the new one meets, the Cabinet except e 
Premier and the Minister of the Interior, remain in office for he 
despatch of current business; the President of the Republic designates 

the President of the Assembly as Premier for the interim pe, iod. This 

n • .1 1 in consultation with the Secretariat ol 

new Premier then designates, in c . • 

the Assembly, an interim Minister of the Interior A new Assembly is 
elected at least twenty days and not more than thirty days after the 
dissolution, and it meets on the third Tuesday after the general 

elections. . r . . 

Despite the above mentioned provisions for dissolution of the Assem¬ 
bly and stability of the Cabinet, the multi-party system which is the 
result of the French tradition and the system of election the Cabinet 
in the Fourth Republic has proved to be almost as unstable as in the 
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Third Republic. Since the liberation of France in 1945, there have 
been twenty-six cabinets during these five years, the last having been 
formed on June 2, 1958. No Cabinet has asked for a dissolution of 

the Assembly as none was sure-to obtain a favourable verdict of the 
electors. 

The ministers have a right to attend and speak in any Chamber. 
The Premier may delegate his powers to any minister. In case of 
vacancy by death, the Cabinet designates one ofits members as Pre¬ 
mier to exercise provisionally the functions of Premier until a new 
Premier is appointed by the President of the Republic. 

The President of the Republic and the Ministers owe certain res¬ 
ponsibility for their actions. According to Article XLII, the President 
may be tried for high treason, upon a vote by the National Assembly, 
before the High Court of Justice (which is a body elected for the 
purpose by each new legislature at its first meeting). Similarly the 
“Ministers are responsible penally for crimes and offences committed 
in the exercise of their functions” (Art. LVI). The National Assembly 
decides, by secret ballot and by an absolute majority, whether the 

President or the Ministers, as the case may be, be tried for treason 
or crimes, respectively. 

Amendment of the Constitution , i ; 

The constitution lays down detailed and clear method for its re- 

~ Thcre are . two restrictions regarding the scope of revision of 
the Constitution, viz., the republican form of government cannot be 
the subject of a proposal for revision of the constitution; secondly, no 
constitutional revision affecting the existence of the Council of 
the Republic can be made without the concurrence of the Council 
itself or without referendum. During the period of occupation, of all 
or m part, of the metropolitan territory by foreign forces, no proce¬ 
dure lor revision of the constitution can be started or continued. 

Subject to the foregoing restrictions, the revision of the constitu¬ 
tion can be made thus: the National Assembly, first of all, adopts a 

resolution, by an absolute majority of its members, that the constitu¬ 
tion be revised (This resolution is to set forth the object of revision). 
This resolution is then referred to the Council of the Republic. If 
the Council also adopts the resolution by a similar majority or in 
case the Council fails to do so but the National Assembly again passes 
the resolution under the same conditions, the Assembly drafts a bill 
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containing the proposed amendment. The bill is then submitted to 
Parliament and voted by a majority as in the case of ordinary laws. 
It is then referred to the people for their direct vote. The amendment 
is not referred to the people but promulgated as law if, (*) it has cen 
adopted by the National Assembly in a second reading by a majority 
of two-thirds, or (it) it has been voted by a majority of three-fifths by 
each of the two houses. This shows that the method of amendment 
of the French constitution is very peculiar, the constitution falling 
largely within the categories of rigid constitutions. Referendum or 
revision of the constitution except under the two conditions specified 
above, gives the citizens real control over the constitution. 

There is a constitutional committee, presided over by the l resi¬ 
dent of the Republic, and consisting of, besides the President the 
President of the National Assembly, the President of the Council of the 
Republic, and ten members elected (seven by the National Assembly 
and . three by the Council of the Republic) by the method of propor¬ 
tional representation, from outside Parliament. The function of this 

Committee is to determine whether a particular law passed by 
Parliament entails a revision of the constitution. If it decides that a 
particular law does entail revision of the constitution, it is not pro¬ 
mulgated until the necessary revision has been effected. 

The Fall of the Fourth Republic 

The constitution of the Fourth Republic has not proved to be a 
stable instrument of government. The cabinet in.tab.Uty of the 
former Republic continues. The French Empire abroad began to 
crumble. The loss of French Indo-China heralded a new movement 
in the dismemberment of the French Empire. The Rightists in Algeria 
(despite the provisions in the constitution of the Fourth Republic for 
a French Union including the Departments overseas) created a new 
problem for the French Government, by trying to suppress the rising 
wave of Algerian nationalism. 

In June 1958, General de Gaulle assumed the office of Premier on 
the condition that for six months he be given full powers to re-establish 
stability and bring forward a new constitution containing provisions 
for a strong and more powerful executive. A new constitutional draft 
was prepared and put to referendum on September 28, 1958, not 
only in Metropolitan France but in all parts of the French Union. 
Any part of the Union voting ‘No’ to the new constitution was to be 
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granted full independence. As a result of the referendum, French 
Guinea (which voted by 97% against the draft) was declared indepen¬ 
dent. 

Voting for the Fifth Republic 

Voters flocked to the polling booths for the constitutional referendum 
in unprecedented numbers. 

Out of the registered electorate of 26,606,948 for the whole of Met¬ 
ropolitan France, including Corsica, only 4 million failed to vote. This 
means 85 per cent of the electorate voted and only 15 per cent abstain¬ 
ed an all-time low record for abstentions. Those voting “yes” endors¬ 
ed not only the General’s proposed Constitution but also his broad 
policy of a strong and stable Government in the pursuit of a modern 
and vigorous France, and the defeat of Communism. 

The “yes” votes totalled 17,666,828 and the “no’s” 4,624,478. Thus 
79.25 per cent of those who went to the polls in France said “yes” to 
Gen. de Gaulle and “no” to the Fourth Republic and its long record 
of governmental instability and paralysis. 

Near-final results from Algeria showed a tidal wave victory for Gen. 
de Gaulle’s new Constitution and a crushing defeat for the Algerian 
insurgent National Liberation Front. 

Out of 02 per cent of the electorate which voted in spite of insurgent 
threats of reprisals, 97 per cent were in favour of the Constitution with 
the remaining 3 per cent made up of “no” and spoiled ballot papers. 

I he percentage is based on provisional official figures for 3,157,450 
votes counted. The total Algerian electorate is 4,222,890. 

Other African territories of France, with the exception of French 
Guinea, also solidly voted “yes,” most of them by an average of 85 
per cent. 

In the Caribbean area, Martinique and French Guinea voted “yes” 
by 87 per cent and 85 per cent, respectively, while the “yes” percent¬ 
age in French Somaliland, East Africa, was 65. 

The people of St. Pierre et Miquelon, France’s tiny islands off 

Canada’s east coast, also voted heavily for the Constitution in an 
orderly poll. 

A big vote in favour was also cast on Reunion Island, in the Indian 
Ocean. 

Communist Defeat. One of the most significant features of the 
referendum vote in Metropolitan France is the failure of the commit- 
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nists to persuade a big part of their traditional voters to believe in the 
accusations of dictatorship and fascism made against Gen. de Gaulle 

by the communists. 

Between 1 million and 1.5 million people who voted communists at 
the general elections of 1956 this time voted “yes” for Gen. de Gaulle. 

Out of the total “no” vote of 4,624,478, officials estimated that 
nearly 700,000 were from non-communist voters, leaving a commu¬ 
nist vote in the referendum of under 4 million, whereas in the 1956 
elections the communists polled 5,454,589 votes. 

The Minister of the Interior, M. Emile Pelletier, described the re¬ 
sult of the referendum as “magnificent.” “It is a historic vote; the new 

Constitution has been adopted,” he said. 

Visit to Algeria. Gen. de Gaulle’s prestige, it is generally agreed, 

stands higher than at any time in his career. 

But his Government’s first move as a result of the power given it by 
the referendum vote would be to strengthen the hands of the police 
considerably in dealing with Algerian terrorists in Metropolitan 
France, the Interior Minister told reporters. 

The Constitution approved by this vote is designed to abolish the 
governmental instability of the past and to open the door to free and 
closer relations between France and her African territories. 

It increases the executive powers of the President of the Republic, 
makes it impossible to overthrow the Government except by an abso¬ 
lute majority of Parliament, and provides the framework for rapid 
and peaceful evolution towards self-government for France’s overseas 
territories. 

The Constitution legally came into force on October 5. Until a new 
Parliament is called, a President elected and a Government formed, 
Gen. de Gaulle will have almost unlimited powers. 

Gen. de Gaulle has to discuss the referendum results and the form 
of voting in the general elections for a new Parliament due to be held in 
November now that the new Constitution has been approved. 

Having already by the referendum vote given Moslems and Euro¬ 
peans alike a ‘‘full shareholding” in the future of the Republic, Gen. 
de Gaulle will no doubt allow this process of political equality to deve¬ 
lop naturally while the armed forces make a new cfTort to crush what 

remains of the Fcllagha insurrection. 

What is called for in Algeria arc practical measures rather than high- 

sounding political declaration. Protection of farms and citizens against 

terrorism must be extended and economic development fostered. Gen. 
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de Gaulle’s Special Minister, M. Andre Malraux, has announced that 
one of the regions of Algeria would be turned into a model development 
area along the lines of the Tennessee Valley Authority. 

Meanwhile, there is a controversy about what a “yes” from Algeria 
to the new Constitution means. For Europeans and the army it means 
“integration,” in other words, Algeria’s becoming a province of 
France on the same basis as, say, Alsace or Britanny. This would give 
all the 9 million citizens, Moslems and Europeans alike, the same 
rights and duties. 

For Moslems a “yes” vote is thought to mean they favour the con¬ 
tinued presence and protection of France, both militarily and finan¬ 
cially, rather than being left to the care of the insurgent leaders. 

The General himself has specifically avoided using the word “in¬ 
tegration” during his campaign on behalf of the Constitution. He has 
done so probably because the word itself is ill-defined and not because 
he is opposed to the broad conception of making all people in Alge¬ 
ria—Moslems and Europeans alike—“equal citizens with a full share¬ 
holding in France.” 

In practice, integration is on the march. The institution of a single 
voting list for all, the adding together of the votes cast in Algeria and 
in Metropolitan France, the future election of Algerian deputies to the 
National Assembly—all constitute integration on the political plane. 

Of possible significance in this connection is the fact that it is becom¬ 
ing customary to hear the French Radio referring to the border be¬ 
tween Algeria and Tunisia as the Franco-Tunisian border. 

The next step in Algeria on the political plane is likely to be the 
general elections to the first Assembly of the new Fifth Republic. It is 
with the Algerian representatives, four out of five of whom will be Mos¬ 
lems, that the General expects to be able to talk business about the 
future status of Algeria. 

Leading opponents of Gen. dc Gaulle’s Constitution had little in¬ 
fluence over their own townsfolk in the referendum. 

At Saint Cere, home town of the Right-wing shopkeepers’ leader, M. 
Pierre Poujade, who urged rejection of the Constitution, 1,292 voted 
‘yes’ and 543 voted ‘no’. 

A Few Incidents. Shortly after the close of the referendum polling 
in Lorquin near Metz in eastern France, two North Africans 
drove up to the police headquarters and opened fire, seriously wound¬ 
ing a policeman stationed outside. 

In the same district the body of a North African was found in a se- 
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eluded wood with his throat cut and his hands tied behind his back. 

REUNION ISLAND : Two incidents were reported during the vot¬ 
ing. A man was stabbed to death while putting up posters, and an¬ 
other was seriously wounded by a gunshot wound. Three arrests were 
made. 

ALGIERS : An official spokesman said that only one terrorist inci¬ 
dent directed against a polling station had been reported. He told 
reporters that in Constantine, eastern Algeria, a grenade hurled in 
front of a polling station wounded a blind Moslem. But it caused no 
panic. 

Twenty-seven people were injured when a terrorist bomb, hidden in 
an abandoned van, exploded in the centre of St. Denis Du Sig near 
Oran, western Algeria. Unconfirmed reports said two of the injured 
later died. 


The Fifth Republic 

* 

According to Martin Harrison, twelve years and a referendum ago 
General de Gaulle gave warning that the Fourth Republic was doomed 
to confusion and impotence. As that Republic was dying in May, the 
General found history on his side. It was the inadequacy of the Consti¬ 
tutional texts more than the failings of the Republic’s leaders, he said, 
that had brought the State “rushing headlong into degradation.” 
True to his word France is now to adopt a new Constitution. The 
new institutions are to be “strong, stable, efficient enough to let France 
match her destiny.” No longer are the fleeting Cabinets to be the 
music-hall joke of the world. 

“Stability,” “authority”: these seem the key to the Fifth Republic. 
It is just the authoritarian air of the new text that has caused the 
friends of France the greatest disquiet and set off the keenest debate 
within France itself. In so many ways the dc Gaulle Constitution 
seems to step back from modern democracy into the nineteenth cen¬ 
tury. There is the weakening of Cabinet responsibility, the sharp cut 
in the importance of the Assembly. Above all there is the increased 
prerogative of the President of the Republic. An honest broker under 
the Fourth Republic, he is now to be a veritable deus ex machina. The 
seemingly sinister Article 16, most disputed of all, could allow him to 
assume personal power in time of national emergency (of which he 
would himself be the judge) with little effective safeguard. 

Prince-President. Like the first and third Napoleon, the General 
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has paved the way for the emergence of a new Prince-President, a 
decline into dictatorship. More sophisticated critics, by contrast, have 
taken quite the opposite tack. Examining the complicated and iipr 
precise rules of President and Prime Minister, they see eventual dis- , 
agreement as certain. The Fifth Republic, they say, is doomed to 

deadlock. • -.<••• - ' 

Such forecasts are premature. The face ofde Gaulle s France is-faff.. 

from clear. The General has proposed neither a time-bomb nor a 
cure-all, but a curate’s egg. Constructive, futile or vicious by turns, 
the text of the new Constitution is a workable document that will in 
itself lead France neither to stability nor disaster. But Constitutions 
have a curious way of confounding the prophets. The founders of the 
Third Republic thought it destined to an early death through a speedy 
return of the monarchy. Republican to the end, it was the longest, 
lived of any regime since the Revolution. The drafters of the Fourth 
Republic thought they had set the era of unstable Government and 
futile splinter groups behind. The world knows their miscalculation. 

The authors of the Fifth Republic may well have the same sad 
surprise. Experience may show their text to have been irrelevant 
rather than disastrous. Unwilling to search out the real cause of 
France’s political ills they have founded a Constitution on an image 
of France that does not, and never has existed. 

For the Gaullists, the problem of Government stability can be 
solved by watertight texts and mechanical incans because trance, they 
believe, is at bottom one nation waiting to be led. 

The old-time political parties were lor the General “nothing but 
fractions”, speaking for few beyond themselves. In fact, France is a 
land of many and deeply conflicting political forces. Beyond the 
demagogy, the haggling and the outdated war cries of the fourth Re¬ 
public, its parties stood for something real. I he clash between the 
classic Left and Right (as in Britain), between democrat and totali¬ 
tarian, believer in Roman Catholic or in secular education, were deep 
and legitimate differences. 

These divisions, which made the old Constitution unworkable, were 
reflected—not created—through the electoral system by the Assembly. 
They inevitably existed within them. They speedily succumbed to 
attack from without or from their own internal dissensions. That was 
essentially why the Fourth Republic had become ungovernable. 

The new phase. New Gaulllst groups have mushroomed* The 
old parties are more divided than ever on the new Constitution and 
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the way that the General came to power. Cutting across all party 

lines is the bitterest question of all—Algeria. . 

The new electoral law may seek to force the parties into.coalmons 
and eliminate somcenter 

everTt^abels-is as fragmented as ever. Only a P™found .ransfo r ma- 
tion of the French themselves can bring about the consolidation 

a few major parties Governmental instability 

The new Constitution seek. ins , n . aclious dismissa l, of 

with texts New barriers a Gover „me..t will be forced to resig.i 
Cabinets by the Assembly- A> ^ ^ censurc . Wc ll 

only if an coalition Governments again stak- 

andgood. But what is to p mplied ” votes of confidence and so 

ing their lives on unofficia ^ dissoUltion weapo „ (only 

sidestepping ^ ^republican” under the Fifth Republic 

once used since lo//j ut ab i 

as under the Third and Fourth£ ^ ^ ^ p jr,, Republic 

A determined yet hberal le. I J CijnslUul|011 cx ,cnds beyond a 
as strong as its authors hope.’ ® hat surround it and to the men 

form of words to the under* _• wU1 surc i y bring new 

who make its traditions merly his own R. 1*. F. Deputies 

Gaullists into the AsSCr " System” and the same can happen again, 
rapidly became men of tl V R bUc . s lcad ers will be the grave- 

It is just possible that the 1 Mo ll c ts, the Laniels, the Edgar 

diggers of the Fourth: the l^ y- c ichcr5 Slccpcd in the Fourth Re- 

Faures and the obscure k ^ padiam entary game as they 
public traditions, they may p e fifth Republic could lead to 

know it in the dd back inma near-image of the 

dictatorship, it cou a so . • n *‘pl USCa change..” 

Fourth. The cry may yet rise aga firs , Govcrnmcnt ofthe Fifth 

, Whoever is called upon_ that killed the Fourth-Algeria. 

Republic must meet the p divides and impassions 

The Algerian war, after four bitterly ^ ^ agQ Just 

France as Britain was tom cQre by tbe threat of armed 

British democracy was sha cn ^ Algcria is sought the 

rebellion in Ulster, so wh ^ Republic. Whether the Cons- 

rcsultantcontrovcrsyw.il c and the scope for leadership to 

titution gives France the in b stiU lQ be sccn . 

surmount the challenge and s 
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The Judiciary 

Contrast with England. An important difference between the 
British and French constitutional systems is “the striking contrast 
which marks the development of law and law-courts in the two 
countries.” And this is due to “the fact that England, at an early date, 
developed a royal power and a national spirit which mastered feudal¬ 
ism and feudal jurisdiction, gave the country a unified legal system 
and established the supremacy of the royal courts.” 1 In France, on 
the other hand, there was no system of common law up to the 
Revolution of 1789. Justice was, however, administered by edicts, 
decrees, and ordinances issued by the king. The weakness of this 
system became clear to the leaders of the French Revolution; they 
abolished the old system of jurisprudence, and enacted general statutes 
instead. After Napoleon had acquired power, he took up the important 
task of codifying French law, “went at the project with characteristic 
energy, and completed it within a few years.” 3 Code Napoleon proved his 
most enduring work, which established in France a single system of law 
and procedure of law courts; subsequent revisions were made to make 

the code more comprehensive without, however, changing its basic 
principles. 

Principles of French judiciary. Every French court is inde¬ 
pendent to give its own decision, without being bound by precedents, 

*• e, » al onc period a particular court, presided over by a particular 
judge, may give a decision which may be in strange contrast with a 
former decision of the same court given by another judge. No such 
thing can happen in England where precedents are respected. Second¬ 
ly, the French constitution (being written and rigid) is the supreme 
law of the land and the French courts have the authority, in theory, like 
the American Judiciary, to declare the unconstitutionality of any law 
which, in their opinion, is not in conformity with the constitution, but 
no French court ever exercises this right. And the reason of this is that 
French courts are die creation of the French Parliament, therefore 
the moment a court declares any law unconstitutional the legislature 
would easily take away from that court this power of adjudging the 
constitutionality of any law. On the other hand, in America the 
Supreme court derives its authority from the Constitution and the 
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Congress has no power to take away any power of the court. is 
not the habit of Frenchmen to look upon the judiciary as a separ 
branch of government, distinct from the legislative and .executive 
branches. They incline to regard the courts as mere administrate 
agencies, something like the post offices or the prefectures. Thirdly, 
all French courts have a local character, .. e„ they sit at fixed p aces 
and do not goon circuit. Fourthly, barring the very lowest courts 

all French courts have a number of judges on each bench, and every 

decision must be given with the concurrence of not less thanthree 

judges. This results in the appointment of a very large n 

judges Fifthly there is a dual system of law courts in France. The 

Ireffie ordinary courts for trying cases in which only prwau c^en 

i j , arc different administrative courts lor 

are involved, and then there aic , • n fr ir ; a i 

4 ~ _i I,,- Government officers in their omciai 
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to their relations with the stale o lhcsc ri hts and duties, 

the procedure that is followed in £ France Administrat ive 

History of Administrate L ^ . Napolcon had adopted 

Law has existed in France anc_ > He introduced two principles, 

it to suit the conditions then pi C ‘ ° . ivi i c <r C s, rights and 
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activities of the state officers • o . nciplcs> fuur features of the 
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Administrative Law came in idcd by rules entirely different 
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from those governing the rcla ^ amJ private citizens were to 

Secondly, disputes between sta ^ but by special courts estab- 

be disposed of not by the ordin y whclhcr a particular case 

lished for the purpose, rhndly, I 

, d. 521. 
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was to be governed by the Administrative Law or ordinary law was 
decided by the head of the state, in practice by the Council of State on 
his behalf. Fourthly, a state official was protected from the supervision 
of ordinary courts on the ground that a particular act was done bonaJide 
in discharge of his duty as a representative of the state. 

After the Napoleonic period, minor changes were introduced in the 
system of Administrative Law, particularly the composition and powers 
of the machinery through which it was actually worked, till we find it 
today as it works in France. 

The Rule of Law and Administrative Law compared. It is 

difficult to say as to which system is better, the Rule of Law or the 
Administrative Law. The former better protects the rights and in¬ 
dependence of the private citizen, but it encourages legalism and 
reduces respect for the state. The latter gives greater protection to the 
state officials who administer more securely and fearlessly, but deprives 
private citizens of opportunity to seek redress against the vagaries of 
state servants. 

Grades of French courts. As for the ordinary French law courts, 
there are five kinds of them. The lowest courts are those of the judges 
of peace ( juges de paix) who preside over them and try civil cases. There 
is one such court in a canton or group of communes—3,000 such courts 
in all, in a group of communes or a canton. A Justice of the Peace is 
nominated by the President of the Republic on the advice of the 
Minister of Justice; he generally possesses the first law certificate. He 
receives 2,500 to 5,000 francs per annum as salary. He hears and tries 
cases involving petty offence*. In cases involving at least 300 francs or 
crimes entailing a penalty of at least 5 francs, appeals may be preferred 
to the Court of Arrondisement. 

1. Courts of Arrondisements. The Court of Arrondisement {Tribunal d' 
arrondisement) is the next higher court. Each arrondisement has one 
such court, consisting of a president and two more judges. It hears 
appeals from the lower court and has original jurisdiction in cases 
involving more than 300 francs. Its decisions in all cases dealing with 
amounts of not more than 1500 francs, are final. It deals with all crimi¬ 
nal cases wherein the penalty is more than a fine of 5 francs. When 
sitting as a criminal court, it is called the Correctional Court. 

2. Courts of Appeal. The next higher courts are the Courts of Appeal, 
they are 27 in number. They generally hear appeals. Each one of them 
has three sections, viz., a Civil Chamber, a Criminal Chamber, and an 
Accusation or Indictment Chamber. The last section is entrusted with 
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the task of deciding “whether persons charged with misdemeanours 

shall be brought to trial.” . 

3. Court of Assize. The next higher court istheCourtofAssize.lt 

meets periodically in chief provincial towns and is, therefore, not 
permanent. It is composed of a President appointed by the Minister 
ofjustice and two more judges. It is the Criminal Court of France, 
wherein trials by jury are held. 

4. Supreme Appellate Tribunal. Then finally, there is the Supreme 
Appellate Tribunal at the apex of the ladder. It is the highest court 
of appeal; it can suspend or reverse the judgments of all lower courts. 
The jury system of France has been borrowed from England and, 

therefore, does not function satisfactorily. . 

5. Administrative Court. France has her own Administrative Courts for 
the trial of officials. The principles underlying the inst.tut.on of these 
courts are: first, the necessity to give the agents of the government 
sufficient power to carry out its designs; second y, to cep uni oi mtly 
of administration without causing fear to the adm.n.strators of bong 
called upon by the ordinary judge to explain their conduct. Lac i 
servant of the state is thus protected against, and saved from penalties 
enforceable in the ordinary Courts for faults committed ... such 
service.” >■ Thus the officials enjoy a position of priv.lege as aga.nst the 
ordinary citizens. At first sight it might appear that c.l.zcns m France 
have no judicial recourse against the officials and the latter are rather 

independent to act arbitrarily as they have no ear o .em 0 t,,< c 

fore an ordinary court; they are tried according to the judge made law, 
i.e., the law made by the Administrative Tr.buals which are set up by 
the government. But such is not actually the case. Though .t is true 
that the precepts of Administrative Law are not found m any codeand 
are purely based upon precedents, yet it has mamly developed under 

the influence not of politicians but of lawyers. 

Why Administrative Courts continue. However much the 
Administrative Tribunals be under the influence of the government 
they “are certainly very far indeed from being mere departments of 
the executive government.” • Dicey further adm.ts that ‘Dro.tAJnums- 
tratif" with all its peculiarities and administrative tribunals w.tl. all their 
defects, have been suffered to exist because the system as a w .< e 
felt by Frenchmen to be beneficial. Its severest cr.t.cs concede that 


1 Select Constitutions of the IV'oild, p- 
1 Law of the Constitution^ pp. 377-70# 
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it has some great practical merits, and is not unsuited to the spirit of 
French institutions.” 1 If the Administrative law denies to the citizens 
equality with the official before a court of law, it does not mean that the 
official has the freedom to do as he may please. “Frenchmen do not 
look upon it as a barrier to the assertion of their personal rights. On 
the contrary, they regard it as a palladium of their liberties, protection, 
against arbitrary governmental action.” 2 Even the officials fear lest 
their arbitrariness may lead to their dismissal. And when it is remem¬ 
bered that even in England, the significance of the rule of Law is re¬ 
cently diminishing (as already described in Chapter 8), the difference 
between the Rule of Law and Administrative Law is not so real as 
apparent. 

Classes of Administrative Tribunals. French Administrative 
Tribunals are of two classes. There is a Prefectorial Council in each 
Department, and over them all is a Council of State for the whole 
country. The Prefectorial Council hears all cases involving crimes 
committed by officials in the first instance; and official inquiry is held 
before the case is heard. The members of the Council are appointed by 
a Presidential decree. They neither get large remuneration nor do 
they hold long tenure, hence men of great ability rarely accept the 
office, but they do possess legal training and at least ten years* experi¬ 
ence of government service. Then there is the Council of State which 
has a higher prestige and greater independence of government control. 
The Minister of Justice and some other ministers are members of this 
council, but when cases are heard and decided, these officials are 
excluded. Other members arc practising lawyers of higher rank who 
hold office for three years. The Council of State exercises original 
jurisdiction in certain important matters, besides hearing appeals from 
the Prefectorial Councils. It also advises the Ministry'. 

Local Government 

Local Government is an essential and indispensable organ of the 
governmental machinery of a country. History does not record any 
instance in which a nation was administered by one single central 

authority to the exclusion of any other subordinate branch of adminis¬ 
tration. The local councils are the best bodies to sound the necessities, 
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difficulties, traditions and feelings of the residents of different localities 
of a country. Complete tyranny or one man’s rule is an impossibility in 
the modern world at least. And France is no exception to the fact. It 
must also be noted that generally revolutionaries attack the central 
machinery and leave the local one to almost the status quo. 

Before the Revolution. “Prior to the Revolution (of 1 789), the 
French administrative system was centralised, bureaucratic, wasteful 
and inefficient.” 1 There was practically no system of local government 
and the whole country was divided into different provinces which lost 
their political independence with the rise of the absolute monarch. 
The generality was the chief administrative district headed by a bureau¬ 
cratic government official, namely, an intendant. He was the mouth¬ 
piece of the Emperor. There was no harmony in the whole system. 
These generalites were composed of communes varying in area, 

population and the form of government. Their representative institu¬ 
tions were also abolished with the rise of monarchy. Offices were 
sold and sometimes made hereditary, to the ine lciency o a minis 

tration and menace to the public tranquillity. 

Effect of the Revolution. The Revolution almost overhaulcc 


the whole system by a stroke of pen or decree. Communes were some 
what rearranged. The provinces and generalites were replaced by 
departments, districts, and cantons in the hierarchical order, which 
“had no history, no associations, no inner life or bonddfcommon 
feeling, and presented a smooth blank surface upon w ic i t e 

tor might impress whatever pattern he thoug it proper. 1 . 

in these bodies were made elective or representative. But this demo¬ 
cratic system did not work smoothly as people were not e uca' ® 
that fashion. It was too ahead of its age, and resulted in admimstrative 
anarchy leading to the revival of the old centralised form. The decree 

of 1789 affords a good illustration of a triumphant de g 

amuck,”3 and may be put in the same category as the acts of Moham¬ 
mad Tughlak of Delhi In 1795, the local officials were brought under 

the supervision of a directory at Paris, an , na y, si whole 

were to be appointed rather than elected. Now once more he whole 
system is centralised for ever. “Nor has there been any inclination in 
more modern times to depart from this policy. overnmen s, w ic 


1 F. A. Ogg, The Governments of Europe, p. 402. 
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monarchical, imperial or republican, have been equaUy anxious to 
preserve the unity of France and have held that the only way to do 
this is by keeping the whole administration strictly subordinate to the 
rilling powers in Paris.” 1 Hence the French System is highly centra¬ 
lised in its working. 

1. Commune: composition of council. The basic territorial 
unit of Local Government is the commune. There is a commune for 
each city, town, parish or rural community, in all 37,983.* All 
communes are placed on an equal footing, with the same form of 
constitution, powers and duties, Paris and Lyons being the only 
exceptions. Their population and area vary greatly, the average area 
being 3,695 acres. Every commune has a council (Conseil municipal) 
consisting of 10 to 36 members elected for four years on universal 
manhood suffrage. Wards are created for election purposes. Any rate 
payer above 25 can contest the election provided he is not insane, 
bankrupt, insolvent, defaulter, criminal and a public official. The 
municipal council must meet at least 4 times a year, its meeting being 
open to public. The sessions last for 15 days; the budget sessions may 
be extended to 6 months. There are restrictions on the taxing and 
police power of the commune council, and various others on the 
ordinary municipal functions of the commune. The approval of the 
prefect is necessary as regards most financial proposals, and that of the 
council-general of the department in matters pertaining to farms and 
markets. The prefect is empowered to suspend, and the central govern¬ 
ment to dissolve, the council. 1 

Working of the council of commune. The commune coun¬ 
cillors elect a mayor and assistant mayor or mayors from among 
themselves, by ballot, for 4 years. They are all unpaid officials and 
perform obligatory functions. The mayor is assisted by adjoints or 
assistant mayors. In a town having a population 'of 25,000 there is 
one adjoint only and in that of 100,000 two only, the larger communes 
have one additional adjoint for every 25,000 heads, the maximum 
limit being fixed at 12, only Lyons having 19. Re-elections are fre¬ 
quent and sometimes mayors have served in that capacity for even 
30 years. But this happens more in rural areas which are conservative 
than in radical urban ones. Party system plays a predominant part in 
the elections of mayoralty. It is often alleged that the French mayor 


1 C. I I. Harris, Local Government in Alanv Lands, pp. 5-6. 
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„„ r i tir . f voters- vet it must be remembered that 
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“French mayors may be politicians. > .. 
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• Poincare, How Ffance is (term'd, p. 4J. 
a jr. A. Ogg, The Governments of Europe, p. 4 • 

« Joseph Barthclcmy, The Government of France, p. 149 
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their respective shares of the taxes imposed upon the arrondisement. 
Other meetings decide departmental affairs. It has no property and 
no budget. The position of the sub-prefect in the arrondisement, who 
is appointed by the central government is the same as that of the pre¬ 
fect in the department, but he enjoys only such powers as the prefect 
allows him. In 1946, there were 311 arrondisements. 

4. The Department. The Metropolitan France is divided into 
90 departments; at the head of each is a prefect, whose term of office 
is not fixed. He is appointed by the central government and removed 
nominally by the President of the Republic, but in reality by the 
minister of the interior. He is the most important local official and acts 
both as an agent or instructed delegate of the central government and 
as the executive head of the department. He looks after practically 
all departmental affairs and renders valuable advice and information 
to the authorities above. He appoints many of his subordinate officials 
and issues bye-laws and ordinances. “His discretion has been increased 
in many directions, and now-a-days there are few, if any, local 
officials m any country whose authority is so great” 1 . The appoint¬ 
ment is largely political; he is expected to act as the political and elec¬ 
toral agent of the government of the day. He is assisted by a secretary 
general and a prefectural council of 3 appointed by the central govern- 
ment. These prefectural councillors must be trained in administrative 
system. The prefect is not obliged to follow their advice. The main 
function of this council is to act as an administrative court of first 
instance. The council general is the representative body of the depart- 
ment and consists of 17 to 67 members, each canton sending one 
candidate. Its term is six years, half retiring after every three years. It 
elects its own chairman and makes rules of procedure. Its sessions arc 
public. Its functions include fixing of departmental taxes, approval of 
loans, maintenance of roads, other public works, colleges, institutions 
lor poor relief, lunatic asylums, etc., provision for the destitute and 
orphans. It can pass resolutions on subjects other than political and 
gives its opinion on points referred to it by the central government It 
can be dissolved by a governmental decree. It must appoint annually 
a departmenta 1 standmg committee which must meet at least once a 
year. This committee exercises the powers delegated to it by the 
council, except the powers of levying a rate or borrowing money. 

City of Pans. Dr. Shaw presents Paris as the “typical modern 


1 F, A. Ogg, The Governments of Europe, p. 473 
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city.” Like many other capital cities of the world, Paris has a peculiar 
or different form of government from the rest of the cities of France. 
There is no official like mayor. It is administered more or less as a 
department of the Seine, which embraces the surrounding area of the 
city proper. The department has two chief executive heads or two co¬ 
ordinate prefects—the prefect of the Seine and the prefect of police. 
Both are appointed and removed by the President of the republic; and 
both are directly responsible to the minister of the interior. The 
jurisdiction of the prefect of police includes some portions of the 
adjacent department of the Seinc-et-Oise. Together they exercise the 
same powers and perform the same functions as a single prefect of the 
department. In the city of Paris, of course, they enjoy the same powers 
as a mayor enjoys in other cities. In a sense the appointment of the 
prefect of the Seine is political, but it does not mean that the post is 

transferred with the change of the ministry or government. The rela¬ 
tions of this prefect and the minister of the interior are harmonious no 
matter if they belong to different parties or groups. He acts according 
the instructions of the ministry. He has a very limited range ol 
initiative and discretion. He prepares the municipal budget (except 
that portion which relates In police) and has general charge ofall civic 
and department property. ‘ There is, in fact, a greater concentration 
of administrative powers in the hands or the prefect of the Seme than 
in those of any other local official in France, or indeed, ... any other 
European city.”> He is not directly responsible to his council. In case 
of dispute between him and the council he can say, “Now I say that 
have been assured in advance of the ministry s support in the hands ol 
the ministry.” The prefect of police is a colleague of the prefect ol the 
Seine and like the latter is not responsible to the council. He regulates 
every thing connected with the personnel, pay, promotion and dis¬ 
cipline of the Paris police force, and is the executive head of the system 

in all its branches. . , i i r 

Composition of Council. Lowell aptly remarks that . . a dread of 

the explosive character and communistic tendencies of the democracy 

of Paris has prevented the capital from enjoying even the measure of 

liberty granted to other towns.”- The city has a Mumcpa counc. 

composed of eighty members and endowed with almost al the usual 

powers. The department of the Seme has a greater council consisting 

1 w. B. Munro, Governments of European Cities , p. 324. 

* A. L. Lowell, Governments and Parties in Continental Europe, p. 42. 



544 


MODERN GOVERNMENTS 


of the above 90 members and 8 suburban members. But the real 
power lies in some other quarter, namely, the central government. The 
council of the city chooses its president, vice-president, one or more 
secretaries and a general director of ceremonies. Its term is four years. 
For the purpose of election each of the twenty arrondisements into 
which Paris is divided for administrative purposes, is subdivided into 
sections. There are communists and the parties of the right and left. 
The council meets four times a year in regular session. Major part of 
its work is performed by its standing committees or commissions the 
number of which increases according to demands. At present there 
are 6 committees. For the selection of these committees the council 
splits up into 4 parts each recommending 2, 3 or 4 members. There 
are some mixed commissions also made up of lay citizens or officials. 
The committees do not control any separate service. They are to in¬ 
vestigate, work out and recommend proposals to the council; but their 
recommendations are not binding upon the decisions of the council. 
The municipal council does not elect administrative officers and as 
such does not directly control their policy. No resolution of the council 
can be put into effect without the express approval of the prefect of the 
Seine. It is not allowed to discuss questions of national policy; but 
this it often sets at defiance. Its only important legal function is of 
voting the budget, and even here its decision is closely circumscribed 
by law. It has various powers with respect to the acquisition of muni¬ 
cipal property, the regulation of licence fees and market tolls, the 
acceptance of bequests and gifts, etc., but in every instance the concur¬ 
rence of the prefect is essential. “Paris council is perhaps the least 
influential among the great municipal legislatures of the world—not 
even excepting the New York Board of Aldermen.” 1 Again Dr. Shaw 
aptly says that “the French councils are less substantial and responsi¬ 
ble bodies than those of the large English and German towns (cities).” 2 

Finances of local bodies in France. Each local authority is 
entitled to add a certain percentage to each of its direct taxes which it 
raises for State purposes. The Taxes to which this addition may be 
made are the land tax, the land building tax, the tax on the rentals of 
houses and apartments, the door and window taxes and the licence 
tax on trades and professions. Every local council prepares a budget 
for the unit and discusses it. In towns with a revenue of at least 3,000, 

1 W. B. Munro, Gorernments of European Cities, p. 334. 

2 A. Shaw, Municipal Government in Continental Europe, pp. 163-180. 
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francs the budget must have the approval of the President of the 
Republic, in consultation with the Minister of the Interior. Both the 
Department and the Commune are free to raise loans for periods up to 
30 years, if the loan charges do not exceed the maximum fixed by law. 
For loans of larger durations they must obtain a decree of the Council 
of State. Grants-in-aid are given by the central government to the 
local bodies for a large number of purposes, but they are requii ed to be 
spent in the specified manner and for the required purposes. 1 he local 
unit raises money to carry on its administration largely from the taxes 
levied on various articles, for instance, dogs, entertainments, minctal 
waters, visitors, animals for sale or slaughter, etc. They receise 
revenue from fees, licenses, tolls, and returns from communal pro¬ 
perty. 

In the continent all authority is deemed originally to be in the 
central government, “with local government existing rathei foi the 
convenience of the central government than for the benefit of the loca¬ 


lity”. 1 

Central control. We have seen how much the Ministry of the 
Interior controls the local affairs of the republic. “In fact the central 
government still makes itself continually and actively felt in local 
affairs, and this is for the ministers a great source of power, but also. . 
a cause of weakness.” 2 In France, the Parliament generally frames 
laws in broad terms reserving the right to modify thc.r application. 

By the President and Ministry of the Interior. The Mm.stry 
of the Interior, through which the central control is mostly exercised, 
publishes ordinances and regulations in relation to local affairs. These 
ordinances and regulations are generally signed by the President of 
the Republic and countersigned by the Minister and are then trans¬ 
ferred through the prefect to the mayor of the commune. In many 
cases the prefect also issues prefectural decrees. The executive heads 
of every local unit are appointed and removed by the President with 
the consent of the Minister of the Interior, who thus controls all the 
affairs. The cities, towns, etc., have little amount of local autonomy. 
Certain actions of the Commune Council require the sanction of the 
President of the Republic, while in other matters the approval of the 
Ministry of the Interior is sufficient and indispensable. In fact, in all 
matters the approval of the minister is necessary as the President has 


» Herman Finer, English Local Government, p. 20. 

* A- L, Lowell, Governments and Parlies in Continental Europe, p. 40. 
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no responsibility. The Ministry of the Interior concerns itself with the 
supervision of public places, order, health, safety and good govern¬ 
ment. Most of the supervisory functions of the Ministry are carried out 

by its agents, the prefects and sub-prefects. 

By the Prefect as agent of the Central Government. The 

prefect of the department controls the affairs of the communes and 
conveys orders of the central government to the local units. The pre¬ 
fect as the agent of the central government also fixes the data of the 
meeting of the commune council and may suspend its sessions if he sees 
that the councillors have gone far beyond their authority. The whole 
system of education has been centralised; different types of education 
are placed under the supervision of different authorities. Public poor 
relief is controlled through a committee appointed by the central 
government. Police is also under the central government and in some 
cities, like Paris, it is directly controlled by the Ministry of the Interior, 
and in this sphere the central control is the greatest. Highways are 
generally controlled by the central government. In the case of finance, 
the municipal budget of the commune must have the approval of the 
prefect of the department before it becomes effective; in the case of a 
commune the budget of which exceeds nine million francs it must have 
the approval of the central government. If the budget does not pay 
adequate heed to the obligatory services like police, highways, etc., 
the prefect can insert the amount he thinks necessary in the budget 
and, if necessity arises, can impose more taxes to cover the cost of these 
services. Even in matters of purely local concern the prefect exercises 
his veto power. In case the commune council acts by simple resolution 
the prefect can veto the measure on any ground he pleases; but when 
the council enacts a bylaw he cannot annul it save on grounds of 
illegality. All expenses, all contracts, all things of property for public 
use, require the approval of the prefect. In practice, the council does 
not generally enact bylaws and hence there is nothing which the 
municipal council can do without the consent of “His Majesty at the 
Prefecture.” But if the prefect acts tyrannically, the municipal council 
may report the matter to the Ministry of the Interior which “forms 
the apex in the pyramid of centralisation.” 1 Failing to have justice 
from it, the council can appeal to the Council of State for final 
decision. Thus we sec that central control is rigid; and the system 
ensures the local maintenance of order and honesty and protects the 


1 \V. B. Munro, Governments of European Cities, p. 27# 
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minorities from the tyranny of the majorities. But the system has its 
demerits also and is not popular. “If the hierarchy of officials is 
competent and incorruptible, the centralised system is perhaps the 
most efficient and inexpensive of all systems. But it is likely to lead, on 
the one hand, to bureaucratic tyranny and, on the other hand, to 
corruption. We cannot trust an official class to govern us well and 
efficiently any more than we can trust the landowning class or the 
capitalists class.” 1 This defect is to be seen in France also. 
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Lump the whole thine: Say that the Creator made Italy 
from designs by Michael Angelo. 


—MARK TWAIN 


Italy, the peninsular Kingdom of the Mediterranean, covers an area 
of 1 19,764 square miles and has a population of 47,518,537 according 
to the estimate of 1951. The King of Italy enjoyed till his abdication 
in 1944 the additional title of Emperor of Ethiopia, under Royal 
Decree of May 9, 1936, and a Law of May 18, 1936. The overseas 
possessions of Italy, called the Roman Empire, covered an area of 
1,406,257 square miles with a population of 9,453,375 in 1939. 

With the entry of the Allied armies into Italy in July 1943, the Fascist 
regime of Mussolini began to crumble and in August 1943, it was 
disowned by the newly formed governing party of Marshall Badoglio. 
With the. close of Second World War in Europe the fascist system of 
government disappeared. It was replaced by a republican system 
under Bonomi’s influence, on June 1 0, 1946. 1 

History of the Constitution 

Italy till the rise of Fascism. Italy rightly feels proud of a very 
ancient civilisation, and an inheritance rich in culture and traditions. 
Before the Christian era the Roman Empire had extended in the north 
up to tlie southern half of Britain, in the south up to the northern parts 
of Africa. Its conquering hordes established Roman rule which gave 
a new turn to the life of its subject peoples. The Romans evolved an 
entirely novel system of law which forms the foundation of the legal 
systems of several European countries. 

1 At the referendum he ld on June 2, 1916, valid votes cast for republican form 
were 12,718, 641 (i. e. 51*J°/o): 18,718,502 (i.c. 45*7°/ tf ) voted for the retention of 
Monarchy. The voting was compulsory for both sexes. Thus ended the reign of the 
House of Savoy, 
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Mid-nineteenth century. Italy’s fight for national independence 
and self-rule lasted from 1848 to 1870. The year 1848 is famous m 
European history for the general rise of nationalism and democratic 
ideals. It was in that year that the city of Milan threw olf the foreign 
yoke. Milan’s example was soon followed and on March .2, Carlo 
Alberto, King of Piedmont, formally declared war on Austria. The 
ousting of foreign rule did not, by itself, make an Italian nation. The 
Italian people as a whole, divided for centuries, into sem.-feudal 
principalities, oppressed by foreign rulers and absorbed ... matters of 
local concern, had no sense of national unity, no know edge of freedom 
and no experience with parliamentary mstnuttons. The remark of 
the great Italian statesman, D’ Azeglio, viz., ~Ue have made 
Italy now we must make Italians,” depicted the real state of Italy in 
1861. The country was poor; it was hopelessly divided: the north was 
industrial and the south agrarian; it had no colonies to profit b>. 
And yet the glory of the past was encouraging the illiterate Italians to 
revivify their national life and secure for their country a position ol 

prestige and honour among free nations. 

The Statuto of 1848 : a parliamentary government. A choice 

had to be made in 1861, and accepting the cult ol liberalism and demo¬ 
cracy, which was finding favour with all other European nations he 
Italians introduced parliamentary government. The Statulo which 
Charles Albert had granted to Piedmont in 1848, was made the basis 
of the new constitution of Italy. Thus was introduced a limited 

monarchy with 

gaa Si. - »• -pi-. . *7 

king from twenty-one classes of people. “Parliamentary government. 

imposed from in W political 

Uf"- This was due no. so much to any lack of political leadership, as 
t „ “the absence of any solid 

system. “From 861 hM91 Mj (he poljtical p „ uhlUm , 

mentun nn the left and the right wings of their party. And 


* Buell, New Governments in Europe, pp. 3G-37. 
» Ibid. P- 37. 

a Cole, Modern Politics, p. >UJ- 
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nineteenth century, they could not gather sufficient momentum to 
become a factor of any reckoning. In 1910, a Nationalist party was 
formed to follow ‘a policy of expansion and imperialism.* In the next 
two years, Italy entered a war against Turkey, and on its conclusion 
obtained possession of Tripoli and Cyrenaica, just to begin her colonial 
empire. 

Failure of parliamentarianism after the war of 1914-18. 

When the world war broke out in 1914, Italy refused to observe her 
terms of the Triple Alliance with Austria and Germany and declared 
her neutrality. A majority of the Socialists, and the Church opposed 
Italy’s entry into the war, but a band of Socialists composed of youths, 
led by Mussolini, preached the gospel of war and insisted on Italy’s 
siding with great Britain and France, hoping thereby that Italy would 
become a great power. As for the Triple Alliance, Mussolini dismissed 
it, saying, ‘‘It had been a marriage without trust, brought about more 
in order to counter-balance military power than by political neces¬ 
sity.” 1 So far Italy had failed to get a recognition of equality with great 
Powers, and to find a colonial empire as great as that of Britain or 
France, and though she had wrested Tripoli from the already collaps¬ 
ing Turkish Empire, it was more of a liability than an asset. In short, 
Italy was seriously suffering from inferiority complex in the midst of 
European powers of the first rank. “Such was the mood in which Italy 
entered the European war, largely as a result of balancing the offers 
made to her by either side, and hoping to find that in the end, if the 
wild promises of the Allies were fulfilled, she would at least be a really 
great Power. But the experiences of the war were disappointing.” 2 
She had contributed to the success of the Allies in the war ungrudgingly 
and with all the zeal of a nation trying to prove her mettle. Her 
sacrifice had made her almost a starving nation but victory continued 
to warm the heart and soul of her youth. However, when it came to 
settling the terms of the Treaty of Versailles, and dividing the spoils of 
war, her Allies deserted her. She had entered the war with hopes of 
augmenting her empire and her status. And though victorious in the 
battle-field, she was utterly defeated in the diplomatic battle. After 
four years of fighting “she awakened to the realities of the political 
game at Versailles and learnt the real lesson of the war.” 3 Mussolini, 


1 Sham* i, Mussolini, pp. 20-29. 

• Cole, Modern Politics, pp. 16 i-63. 

3 Sharma, Mussolini, p. J9. 
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who had been the greatest supporter of Italy s entry into the " 
now the most dissatisfied man in Italy. He attr.buted tins fadure to 
the incapacity and weakness of Ital.an statesmen at the helm of 

11 ^Beginning of Fascist rule in Italy. Consequently, he organized 
a vigorous opposition to the government and founded the Fasc.s. I' l 
to wrest power from the Liberals and push forward a v.gorous pro- 
gramme for the regeneration and rchab.lt,atton of 1 ^ - How he 
wrested power from the parliamentarians and became ‘he dtc amr of 
Italy does not need mention here.' He introduced into I«l> a -' 
system of government, and transformed her mto the new Itahan 

Corporative State, founded on the cult of Fascism. 

The Theory of Fascism 

To understand the real significance of the Corporative State of Italy, 

it is necessary to often asserted that the Great 

sa eacion world safe for democracy. Nothing, 

War was fought to make h lhe abovc assertion, if we 

But a vtgorous reaction to dcmoc V r; s k looU tlu! 

of the youth in several Europe^ sljr(cd . (s carccr as an 

shape of a violent revo ’ thc „| d re gime but removing from it 

evolutionary revolution, found ^ thus> began as a product 

the causes of its inherent w b<>1 a bund i e of rods and an axe. 

of failure in war. It adopted *. > represents thc Slate 

This symbolism has a in unity lies 

rn°gth y ^ t^s^Ucates authority and co-opera- 

^ee of character. 

definite standard of charac c proper formation of which 

'S£2'7: "ation. It aimed at solving social and 

, . • . r - account of thc rise of Mu»olm readers may 

1 For a detailed and lntcrcstuU, a 

consult Sharma’s Mussolini. 
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economic problems by renouncing, in the first place, materialism in 
all its forms; secondly, by developing “aesthetic sensibility”; thirdly, by 
substituting religious and truly Roman sense of social solidarity in place 
of the extreme Greek individualistic spirit; and lastly, by‘ruralising 
civilisation.* Fascism claimed that all this “would make possible a 
social unification of the Western world, the emergence of a new and 
vital synthetic civilisation compounded of the two great formative 
traditions of Europe, the Greek and the Roman, spreading the fire of 
its faith by the force of example and enthusiasm, and by blending to 
its purpose all the powers of authority which it can succeed in infusing 
with spirit.” 1 

Mystic and idealistic aspect. Fascism is fundamentally “mysti¬ 
cal as well as idealistic.’* It includes Hegel’s conception of the Nation- 
Slate minus, of course, his dynamic treatment of human society. It 
inherits from the French Revolutionaries its Totalitarianism. Fascism 
demands of the individual unquestioned and active loyalty to the 
Nation-State which is the highest form of its political edifice; for to the 
Fascist there is “Nothing without the State; nothing against the State; 
nothing beyond the State.” The citizen’s activities must all be 
directed towards the exaltation of the State and if he feels no such 
loyalty, he has no claim to be a good citizen. Consequently, Fascism 
involves the ancient Greek concept of citizenship. Viewed in this 
sense, the Fascist State was a spiritual and moral fact in itself. It did 
not rest solely on the present, but was also linked with the past and 
transmits itself to the future. “It is the State which educates its 


citizen in civic virtue, gives them a consciousness of their mission and 
welds them into unity, harmonizing their various interests through 
justice, and transmitting to future generations the mental conquests 
ol science, of art, of law and t lie solidarity of humanity. It leads men 
from primitive tribal life to that highest expression of human power 
which is Empire; it links up through the centuries names of those of 
its members who have died for its existence and in obedience to its 
laws; it holds up the memory of its leaders who have increased terri¬ 
tory and the geniuses who have illumined it with glory as an example 
tube followed by future generations.” These words of Mussolini, 
sentimental and emotional, had made a successful appeal to the 
Italian youth which was then at his beck and call. Such a conception 
of the State naturally limits individual freedom to make the State 


1 Laski, Fascism, pp. 77-0. 
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omnipotent. And yet, “the individual in the Fascist State is not 
annulled but rather multiplied, just in the same way as a soldier in a 
regiment is not diminished but rather increased bv the number of his 

comrades.” The Fascist State was not indifferent to religion; it did not 

create its own God ; it respected the God of the simple folk. 

Intense nationalism as against liberal democracy. I he 

Fascist programme was in consequence, intensely national. It ruled 
out the necessity of a political opposition and, therefore, dhanp.o'.M 
of the nineteenth century Liberalism and Democracy. It »>- s " " u 
the supremacy of the Nation and, consequently, opposed S « J l.ion. 
The Fascists did not claim they had a definitely prescribe 1 pro¬ 
gramme. They believed in action, in sentiment, and in what was 
actually taking place. “Political and economic factors, according to 
Fascism, arc neither predetermined nor eternal, but mobile uik >u j- 
ject to change in different historical environments.” This largely 
accounts for the frequent changes in the Fascist State. All activities 
of the citizen were, primarily, required to be directed towards die 
well-being of the State for the will of the individual must not cutler 
from the will of the State. In the words of Mussolini, “Dis-nplme 
must be accepted. When it is not accepted, it must be imposed. 
There is no such thing as popular sovereignty. “Sovereignty ro.des 
notin the people, but in society juridically organised as a suit^ 
This means the leadership of one man “who can crystallise us ideals. 
Mussolini supplied that leadership in Italy. 


The Legislature 

Old form but new spirit. When we begin to understand the frame 
of the Fascist Italian Government, we must remember that Muslim, 
had tried to keep, at least in all outward appearances, all the older 
parts of the machinery which were established under the Piedm mice 
Slatulo of 1848. But what he had really done was to change the w!i .In¬ 
spirit of the constitution to as to take away all its democratic fas con¬ 
ceived in liberal sense) features replacing them by a quicker m dwd. 
This was true of all branches of the administration. 

Bicameralism continued. The legislature consisted ol. as it did 
before the Fascist rule, two chambers, the Senate and the Cdt.unW 
of Deputies. Mussolini had entered the Italian Parliament as the 
leader of a very compact and strong minority party. Consequently, 
he retained in his first (coalition) cabinet leaders of several oilier 



554 


MODERN GOVERNMENTS 


groups. But he soon found that he had to depend upon uncertain 
votes of the non-Fascists in the Chamber of Deputies to have his 
measures accepted. Therefore, he dissolved the Chamber and appeal¬ 
ed to the country. New elections were held on 24th April, 1924, 
under a new system of elections which he had introduced. According 
to this system, the country was divided into fifteen large constituencies. 
Each party contesting the elections produced its list of candidates in 
each constituency. The voters were asked to vote for party lists, e. g. 3 a 
voter had to vote either for the Fascist list or for the Social Democrats’ 
list, or the People’s Party list, and so forth. He had no choice to 
select his candidates from the lists. The votes secured by each party 
in all fifteen constituencies were then added up. The party which 
secured the largest number (at least 40 per cent) of the votes polled 
was automatically assigned two-thirds of the total seats (in the Cham¬ 
ber to be filled up, viz-, 350 seats out of the 535, and the remaining 179 
scats were distributed among other parties in proportion to the votes 
secured by them). In that particular election the Fascists obtained 
356 seats for 4^ million votes polled, against 1 79 seats of the opposition 
parties for 3 million votes. 

On May 17, 1928, a new Electoral Law 1 came into effect. The 
whole country was considered as one electoral unit. The Fascist 
syndicates were asked to nominate eight hundred names for filling up 
400 seats in the Chamber (its total reduced strength). The other 
legally constituted bodies and associations, the object of which was 
“cultural, educational, charitable or propagandist,” and which existed 
because they had a national importance, were asked to nominate two 
hundred candidates. 

The eight hundred candidates nominated by Fascist syndicates were 
assigned to them thus: Agricultural 192 (Employers 96, Employees 
96); Industries 160 (Employers 80, Employees 80); Commerce 96 
(Employers 48, Employees 48) ; Ship and Air Transport 80 (Employers 
40, Employees 40) ; Land Transport and Inland Navigation 64 (Em¬ 
ployers 32, Employees 32) ; Banks 48 (Employers 24, Employees 24); 
and Professional Men and Artists 160. The whole list of 1,000 candi¬ 
dates was then examined by the Grand Fascist Council; only 400 
names were retained (the Council was authorised to reject any names 


1 Affording to this law franchise was granted to men of 21 years of age, an d 
also to men of 18 years, if mairicd or widowers with sons, who were paying syndi¬ 
cate rate or taxes to the amount of 130 lire, or receiving a salary or pension from 
any public institution. 
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and substitute new ones of its own choice). This final list of 400 can¬ 
didates was submitted to the voters who were merely asked to sa> 
yes or no to it, without choosing any candidates on it. 

In case of an unfavourable verdict, the various associations were to 
prepare their own lists to be submitted to the voters. All candidates 
on the new list securing the largest votes were to be declared elected, 
and the seats reserved for minorities were then to be distributed 
among the other lists in proportion to the votes polled by each. 

According to the above electoral plan, the first plebiscite was held 
on 24th March, 1929. The list consisted of 400 Fascist candidates 
(who were of at least 25 years of age). Out of the total of 9,673,049 
registered voters, as many as 8,663,412 went to the polls, and of these 

8,519,559 voted for the list and only 135,761 against it. In this way, 
the first all Fascist Chamber came into being on 24th March, 1929 
As Mussolini had declared on 11th December, 1933, the Chamber did 

not please him. Consequently, another Chamber was elected on Lath 

March, 1934, on corporative basis, all the 400 candidates on the 
Fascist list having been elected. At that election 95.5 percent of the 
registered voters went to the polls. And of these 99.84 percent voted 

in favour of the national list ol candidates. . 

This meant the establishment of a cent per cent Fascist Chamber. 

A New Chamber established. It was on December 14, 193o, 

Mussolini issued a decree abolishing the Chamber of Deputies which 

had been in existence for ninety years, and replaced it by a Chamber 
of Fasci and Corporations, which met for the first time on 25th March, 

1939 

Its membership. The new Chamber consisted of 650 members 

of whom 150 were the members of the National Counc.l to the basest 

Party, and the remaining 500 were representatives of the Nat.ona 
Council of Corporations. Besides, the Head of the Government and 
the members of the Fascist Grand Conned (excepting the Scrums 
and members of the Royal Academy) were «-»#«» members ol the 
Chamber. The members were to be at leas. 25 years of age; they 
enjoyed the same privileges as the former deputtes, and were called 

National Councillors. 

Working of the new chamber. Tl.e Cl.amber met every year. 
It performed its duty in three ways, through the full assembly, through 
the Budget general commission, and through the legislative com,fu¬ 
sions. All measures, previously approved by the Fasc.st Grand Coun¬ 
cil were debated in the Chamber, as also in the Senate, and were 
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submitted by the Ducc to the King-Emperor for sanction and promul¬ 
gation. 

The Senate. The Senate, too, received its share of new modelling 
at the hands of the Fascists. Under the Statuto of 1843, it was composed 
of princes of the royal house and an indefinite number of members 
nominated by the King from 21 specified categories, viz*. Archbishops 
and Bishops; President of the Chamber of Deputies; Deputies who had 
served for six years or in three legislatures; Ministers of State; 
Ministers’ Secretaries of State; Ambassadors; Envoys extraordinary 
of at least three years service; first presidents and presidents of the 
court of Cassation and the Courts of appeal; the Attorney General, 
Procurator-General; Presidents of chamber of Courts of Appeals, 
of three years service: Counsellors of the Court of Cassation 


and Court of Accounts; Advocates and officials of five years’ 
standing; Generals of the army and the navy; Counsellors of State 
of five years’ service; Members of Provincial Councils; Prefects; 
Members of the Royal Academy; Members of the Supreme Council 
of Public Instruction; those who had, in any other capacity, honoured 
the nation; and persons who had for three years paid 3,000 lire indirect 
taxes. This clearly indicates that the Senate both for the qualifications 
of its members and their age, was an extremely cautious body of 
conservatives—yet enlightened, responsible and cultured—persons 
representing the best riches, talents and aristocracy of the nation. 
Naturally, it opposed some of the Fascist measures, denounced the 
abolition of parliamentary system, condemned the Matteotti affair, 
and even disapproved of the Electoral Law of 1928. The chief opposi¬ 
tion came from a band of forty liberal Senators. In the design of 
Mussolini, opposition had noplace. Therefore, he filled it with a large 
number of members, nominated by the king from the 21 categories 
above mentioned, but all of them of the Fascist Party. This enabled 
him to make the Senate, too, a docile body, ready to ditto the mea¬ 
sures introduced by the head of the government. 

I lie Italian Senate was modelled, from its very inception, on the 
lines ol the British House of Lords. Even during its last seventeen 
years it had undergone very few changes, though it had gained much 
in prestige, because the real authority and influence of the Chamber 
had been diminished. Before the advent of the Fascists, iftheCham- 
l>ri iejected a Bill, the Senate had no opportunity to consider it, nor 
could a minister resign on an adverse vote of the Senate. It was then 
provided that the head ol the government might refer a measure, even 
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if it had been rejected by the Chamber, to the Senate and on the 
latter’s favourable vote he might “transmit it to the Chamber for 
reconsideration without debate and for decision by secret ballot. 

Presiding officer of the Senate. The President of the Senate 
was appointed by the king; the Senate decided by a secret ballot as to 
who should be recommended for appointment by the King. But for 
all practical purposes the head of the government (Mussolini; con¬ 
trolled the appointment. Each Senator was given 100 lire for each day 
of attendance, the maximum payable per annum being 10,000 lire. 

Senate at work. The Senate consisted of408 members (including 
8 Royal Princes). It appointed seven standing committees for pre¬ 
consideration of measures referred to it. Ol these, the Committee on 
foreign affairs had enjoyed great prestige on account of the nature of 
measures it considered: it disc ussed all treaties Italy entered into. 1 he 
discussions in the Senate were valuable, but they were more or less 
“academic,” and “irresponsible”. Hence, the Senate did not fit into 
the whole scheme as a thoroughly useful organ of national power. 1 
The Mussolini government commanded a majority in the Senate, and 
had cent per cent membership in the Chamber. I hereforc, the 
importance of the Italian Parliament had gone; any measure intro¬ 
duced by the head of the government was sure to pass, there being 
almost no opposition toil. It will not be incorrect to say that the 
skeleton of the Parliament was continued because the Fascists paid lip- 
loyalty to the Staluto of 1818, but in essence the whole power ..flaw- 
making had really shifted to the head of the government. 

The Executive 


Position of the King. The King of Italy still continued to be the 
nominal ruler. Succession to the Italian Throne was governed by 
Salic Law, according to which it passed to and through males; but it 
was now monarchy not by divine right or inherited right, but by the 
cordial acceptance of the Italian people, manifested in the plebiscites 
(1860-1870) of the several regions. It was firmly based on the Italian 
people’s regard for the Savoy Dynasty’s public services and the people's 
free loyalty to the king as the symbol of national unity, 2 above parties 


1 Spencer, Government and Politics of Italy, p. 157. 

* For a detailed account of this event, see Slianna’s Mussolini, 

VII, 


Chapters VI an<l 
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and factions and region. The count of Savoy, and later on its duke, 
was accepted as King in 1861, on his granting to the Italians the 
extension of the Piedmontese Statuto of 1848 to the whole country. And 
his grandson, King Victor Emmanuel III, was the King of Italy till 
his abdication in 1944. 

On December 24, 1925, a law was passed which introduced a very 
significant change in the executive branch of the government. Till the. 
advent of the Fascists, kingship was of the limited type. The real 
power lay with a cabinet responsible to the parliament, though in 
theory the King continued to exercise the nominal power of appoint¬ 
ing the prime minister and dissolving the Chamber. But the new law 
of 1925, though still retaining the King as the nominal ruler of the 
country and the Commander-in-Chief ofall the armed forces, trans¬ 
ferred all effective power to “the head of the government” (the Prime 
Minister who, till 1925, was a conventional chief of the cabinet), by 
legalising the latter’s position and functions. This law stated that the 
executive power was to be exercised by the King with the aid of his 
government. And government , here, meant the head of the government 
(the dictator Mussolini), who was nominated and removed by the 
King alone, to whom he was responsible. 

Head of the government. The “head of the government” was, 
therefore, the real head of the executive. He appointed his colleagues, 
members of the cabinet, who had aright to attend either Chamber 
but voted only in the Chamber of which they were members. He 
directed the whole policy of the government and co-ordinated its work; 
he was responsible to the King alone, for the administration of the 
country; he could remove any cabinet minister from his office. 

His powers. lie controlled all legislation too; no question or 
measure could be included in the agenda of either house of the legis¬ 
lature without his clear consent; he could demand that a bill rejected 
by the legislature be reconsidered by it, after a lapse of three months, 
when there was no debate but voting by secret ballot; he might de¬ 
mand that a measure rejected by any chamber be further considered 
bv it. lie was, in fact, the head ofall political, economic and moral 
forces of the country. There was only one political thought and one 
policy of the state in Italy, and that was the thought and policy of the 
head of the government. Fie could create any ministry and likewise 
abolish it; his life had been made secure, any attempt on it being 
punishable with death penalty. 

Promulgation of laws by the head of government. The law 
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of 1926 had extended, very largely the power of the executive. The 
head of the government, with the consent of the King (and under the 
existing circumstances the King’s power was nom.nal) could promul¬ 
gate any decree, having the force of law, affeettng ‘‘.he «ecut 
power, and the organisation of the state —“ 

urgent action was necessary, any immeHiarclv and 

could be issued; they had, however, to be published «nmed,atel> and 
referred to the parliament within two years, conferment of such vast 
powers upon the executive had been subjected to severe criticism 
Though the Fascist government maintained that .he law- 926 
"regulates and limits a power which would otherw.se be subjec to 
abuse”, the critics attacked it on the ground that the goyernjnen* had 
frequently promulgated legislation by decrees w.thou. giving it publ. 
dty, thlt it had failed to"consult Parliament within the prescribed 
period of time and that the law of 1926 legalised a dangerous encroach¬ 
ment of the executive power on the legislature.- There was, 

undoubtedly much truih in the ^ ^ furthcr 

Power to dismiss office” Deccmbcr24 1925 , empowered the 

powers under other laws Ala T fficcr who had failed to 

government to dismiss an ' C ^ a way hostile to the government, 
be loyal to h,s officer or had act |horised \ he government to amend 
Another aw of the same Ha*'- md , Q rcor g a , lis c .he whole strm- 

the penal code and he civ ; had since th en, introduced 

ture of the judiciary, i no 

several changes in the law codes. considerably strengthened. 11 

Thustheerecativrin hd M r CC idradof ^ govcrnme n. was 

exercised almos unlimited P e wm no such lh i„g as joint 

responsible to the Ki, „ al , ^ legislatul . e and therefore 

responsibility of cabinet, tni * 

no fear of break in the policy of t ie go e . 9 1936 con- 

The Cabinet The cabinet as reorganised on June 9, J30, con 
the uamnet. ... ■ (Chief of the Government and 

sisted of, besides the Prime J of the Air) , cn 

Minister of the ntenor of Wa^of ' of Foreign Aflairs. 

more ministers who were "^ Edu c a tion, Agriculture and Forests, 

Finance, 'justice^ Communications, Press and Propaganda, and Public 


> Buell, New Governments in Europe, p. 65. 


* Ibid. 


* Qoad, The Making of the Corporate Slate, pp 


. 107-HO. 
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Works. 

The Fascist Party and the Government 

Rise of one party government. No account of the government 
of Italy is complete without a full understanding of the place of the 
Fascist party in the administration. Prior to the Fascist rule, Italy, 
like all other parliamentary countries, had several political parties in 
the country and in the legislature. The first act of the Fascists, after 
assumption of office, was the gradual driving out of all other political 
parties from participation in the Government. They assigned two 
reasons in support of this act, viz., the parties had a vacillating pro¬ 
gramme ill-suited to the needs of Italy, and, secondly, the country 
required one fixed political as well as economic thought to guide its 
progress. In 1921, therefore, none but the Fascists were allowed to 
seek election to the Chamber of Deputies. This step gave the party 
complete control of the machinery of administration. All other poli¬ 
tical parties had, consequently, become extinct. 

Programme of Fascist party. Though started for the first time 
in November, 1919, the Fascist Party adopted a definite national 
programme two years later (1921). It was, at that time, a ‘voluntary 
militia placed at the service of the nation.’ Its membership was then 
estimated at 151,644, and included men from almost all professions. 
The party professed to be a band of selfless national workers, yet in 
its ranks were many persons who had joined it with selfish ends. These 
were slowly driven out of the party. The aim and methods of the 
party may be found in the following stray sentences from Mussolini’s 
speeches: 

“(1) Wc want to make Rome the city of our ideals, a city cleaned 
and purified of all those elements which corrupt and defile her. 

“(2) Discipline must show itself under the form of a command or 
of an act of force. 

“(3) Violence is not immoral, on the contrary, it is moral. .. .On 
the other hand, violence is decisive. 

“(4) Our programme is simple; we wish to govern Italy. . .. It is 
not programmes that are wanting for the salvation of Italy, but men 
and will power. 

‘‘(5) I think that the regime can be largely modified without inte- 
fering with the monarchy.” 

And further: 

“I do not think that the monarchy has really any object in opposing 
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what must now be called the Fascista revolution. It is not in its interest, 
because by doing soil would immediately make itself an object of 
attack, in which case we would not spare it, because it would be an 

object of life or death for us. 

“(6) We want Italy to become Fascista, because we are tired of seeing 
her governed by men whose principles are continually wavering 
between indifference and cowardice. And, above all, we are tired of 
seeing her looked upon abroad as a negligible quantity. 

“(7) As a matter of fact, at turning points of history force always 

decides when it is a question of opposing interests and ideas. This 
is why we have gathered, firmly organised, and strongly disciplined 
our legions, because thus if the question must be settled by a recourse 


to force, we shall win.” 

Conditions of admission to the party. Such a programme 
and aim necessitated, undoubtedly, co-operation and d.sc.pl.ne for 
success. Therefore, admission to the Fascist party was not open to every¬ 
body without question and without distinction. Only those who had 
given definite proof of their loyalty to the Fascist regime and policy 
were allowed to become members. The youth of Italy had largely 
responded to the Fascist call, and students had smilingly gathered round 
Mussolini's banner. Each member of the party was made to take the 
oath of firm loyalty to the leader (II Duce as he was called) ,n these 
words: “I swear to follow without discussion the orders of II Duee 

and to serve the cause of the Fascist revolution with all my strength 
, i.iood ** To enforce rigid discipline, there 

was a disciplinary court, presided over by the Secretary-General of 

the party, which examined all cases of fa. urc of the members to be 
true to the party. Those found guilty of dtsloyalty were warned, 
admonished, suspended and, in the gravest cases, expe c rom 


An important feature of the party was the close relation between 
those who had constituted the ruling clement and the masses. I d.d 
not, therefore, believe in the creation of a “closed professional class 
of the rulers. It really served as a training school for those to be put 
in charge of administration of the school The total membersh.p of 

the parly (as in October, 1933) was5,4G7,56o inclusive of all classes 
of members from the rulers down to children and youths. The member¬ 
ship was continually increasing, the object being to fuse, ul mat^y, 
the party with the nation. The party had three classes of organisations 
The elementary groups were the local organisations, each called 
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fascio di combatlimento. Several fasci (local groups) were then federated 
into provincial organisations and the latter then formed the National 
Directorate and the Grand Council. 

The Grand Council. The Grand Council was the central or¬ 
ganisation established under the law of December 9, 1928. It was 
presided over by the ‘head of the government’, viz Mussolini. It had 
a Secretary-General, appointed by the King on the recommendation 
of the head of the government. The Secretary-General conducted the 
work of the Grand Council under the directions of the president, and 
he might, whenever he liked, attend the meeting of the ministers. 

Membership of the Council. It was the business of the Grand 
Council to co-ordinate the activities of the government. It was con¬ 
voked by the head of the government who also regulated its procedure. 
There were three categories of members of the Council, viz., life-long 
members, i.e., the quadriumvirate who closely followed the party from 
the beginning and guided the March on Rome; the second class in¬ 
cluded ipso facto members, the presidents of the Senate and the Cham¬ 
ber, all important ministers, secretary and joint secretaries of the 
party, the presidents of the Italian Academy and the National Con¬ 
federations; the third category included the nominees of the head of 
the government who. was authorised to appoint those who had deserved 
well of the nation, and the cause of the Fascist revolution, for a period 
of three years. The members, as such, received no salary. They could 
not be arrested without the permission of the Council. The meetings 
of the Council were held in secret. 

Business of the Council. The chief business of the Council in¬ 
cluded the laying down, rather adoption, of the party programme, 
general direction of the administration, appointment and removal of 
officials, a.vl the selection of members forelection to the Chamber. As 
an advisory body, it exercised considerable influence on all consti¬ 
tutional questions on which its advice had to be sought. These includ¬ 
ed all bills ‘concerning the following subjects: succession to the 
throne; the attributes and prerogatives of the Crown; the composition 
and functions of the Grand Council, the Senate and the Chamber of 
Deputies; the attributes and prerogatives of the head of the govern¬ 
ment; the right of the executive to issue decrees having the force of 
law; the organisation of syndicates and corporations; relations with 
the Holy Sec, and international agreements involving territorial 
changes. In addition the Grand Council acted in an advisory capacity 
on all political, economic and social questions which the head of the 


THE GOVERNMENT OF ITALY 


563 


government might submit to it. 1 It was, to a great extent, the final 
source Of power, both executive and legislative, in the State, responsible 
only to the head of the government. 

Its position and powers since December 1938. Though, in 
the beginning, the Grand Council was merely the highest organ of the 
Fascist Party organisation, a law of December 9, 1928, merged it with 


• the State of which it, therefore, became a constitutional organ. The 
old dualism had given place to Fascist totalitarianism, the State 
having, in fact, been captured by the party. In the words of Mussolini 
himself, “The Nationalist Fascist party has in this manner been 
incorporated in the State and has become one of its fundamental 
institutions. . . .Thus is completed the evolution by which the National 
Fascist party, from a simple private association like the parties of the 
old regime, has been transformed into a great institution of public law, 
the fundamental instrument of the regime. ... Fascism henceforth 
identifies itself with the Nation and with the State. To say Grand 
Council of Fascism is equivalent to saying Grand Council of the Nation 
and the State.” 2 And the leader of the party now also meant the head 
of the government, his left and right hands being the Grand Council 
and the ministry. On him was really pivoted the whole life, political 
and economic, of Italy. This position of the Grand Council had been 
the subject of severe criticism on the ground that “it constitutionalised 
and perpetuated the rule of a single political party, while materially 
curtailing the functions of both king and parliament. 3 On the other 
hand, its supporters claimed for it a juxtaposition essential lor the State, 
with the parliament, because they believed that the Council assured 
“both unity and'eontinuity in administration, and this was a condi¬ 
tion very necessary for the development ol intensive nationalism m 

Italy. 


Tiie Judiciary 


French example. For her legal and judicial system, Italy owes a 
great deal to France. In the Piedmontese Statuto six articles were 
devoted to the judiciary. It was stated that justice emanates from the 
King and is administered in his name through judges who are appoint- 


1 Buell, Neiu Governments in /utrofte. p. b‘)- 

* Corrierc della Sera, November!), 

* r Weiv Covernnunts in Euro/nr, {>• 70. 
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ed by the Grown. Individual liberty was sought to be protected by 
the inclusion of provisions like the one forbidding the creation of extra¬ 
ordinary habitual requiring that no one may be drawn from his 
tribunal jurisdiction. 

Not judge-made Law. For the most part Italian law is not formed 
by the judge, but made by the legislature. 1 Immediately after the 
foundation of the Italian kingdom the Italian Parliament, true to the • 
then wide-spread Napoleonic traditions, gave the kingdom a series of 
national codes. These embody the civil law, the criminal law, civil 
and criminal procedure, commercial law, and so on. The Code of 
Criminal Procedure which was revised in the early years of the 
twentieth century going into effect in 1912, has been said to “represent 
in many respects the most advanced view in continental criminal pro¬ 
cedure.” 2 The Fascist government framed and adopted (1931) under 
Rocco, the Minister of Justice, a new criminal code. The death penalty 
of whose abolition Italy had been so proud since her eighteenth century 
criminologist, Beccaria, was revived. 

Organisation of courts. The system of courts was simple and 
symmetrical. At the bottom of the hierarchy were the praetors. These 
officers, corresponding to the English justices of the peace, had very 
little jurisdiction. They had more or less to be arbitrators preventing 
cases rather than trying them as judges. The Fascist government, as 
an economy measure, at first abolished a large number of them but 
since 1925 many were restablished to reward local Fascist leaders. 

Tribunal of First Instance. The lower courts of Italy were or¬ 
ganised on a district basis. The country as a whole was divided into 
982 primary judicial areas ( mandamenli ) and in each there was a court. 
Above them there were 138 Tribunals of First Instance, which heard 
appeals from them and had original jurisdiction in more important 
cases. For serious criminal cases [there were courts of assizes which 
formerly used to sit with a jury. The jury was first introduced in 1848, 
modelled on the French plan. By the revised code of 1874 the quali¬ 
fications for jurors were raised above mere mediocrity. The Fascist 
Code, however, abolished the jury. 

Courts of appeal. Above these Tribunals of First Instance were 
eighteen courts of appeal with headquarters in various court districts 
of the kingdom like Rome, Milan, Naples, Venice, etc. These courts 


1 H. R. Spencer, Government and Politics of Italy • 

2 \\\ Mikcll, ( Editor) Esmein, Continental Criminal Lan\ 
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had branches or sessions in the less important cities. Each court of 
appeal had a special section which served as a labour court and decided 

cases arising under the provisions of the “labour charter” and other 

laws affecting the rights of employers and workers. 

Courts of Cassation. At the apex of the system, there was a court 
of Cassation at Rome with final jurisdiction in all civil and criminal 
cases. Prior to 1923, there were five courts of Cassation at Turin, 
Florence, Naples, Palermo and Rome with no supreme court for the 
whole kingdom. This was a serious defect in the judicial system and 
gave rise to innumerable difficulties in the interpretation ol tie aw. 
One interpretation of a rule would hold good in the north another m 
the south. The Roman court from time to time received leg,sla,,va¬ 
grants of special jurisdiction for determining conflicts et\\een 1 
courts, between the courts and the administrate, and for correcting 
error in criminal cases generally. But that did not solve the dtfficul.y. 
It must be recognised as a distinct achievement of the Fasc.st govern¬ 
ment that their regime accomplished the long needed .boh.ton of fou 
of these courts and the integration of the,r work m the Roman Court 

of Cassation, which had become a supreme court . 

Minister of Grace. The head of the jud.ctal system wa the 
Minister ofGrace and justice, a politician m the cab,net. The judges 
in all the regular courts were appointed by roy al decrees,on the recom¬ 
mendation of the minister of justice ; hut they had to be Per«mswho 

j • it ..innv in the way of legal training and lx- 

possessed certain qualifications m 1 > 

pcrience as laid down by the law. 

Security of judges. Judges of the h.gher I.ahan courts we.c 
ordinarily appointed by promotion from the lower ones. The judges 
were, however, chosen from men who had prepared themselves fo a 
career on the bench and no, from among pract.smg lawyers. By the 
terms of the S.a.uto judges were irremovable after three y r of 

service. This did not, however, exclude the removal ofjudges m, case 

r • i , t ,i.|tv No iudge might be removed fiom oIIicl 

of crime or neglect of dut>. J ® . ° . . , _ i loc i v 

~ P • , „r„ro ih,- Suoerior Magisterial Council, a uoa> 

except after a hearing before tut ^ U I )L b ,, tx r 

, r , . , . -| ,,nirrrs with the president of the court ol 

made up of high judicial oluccrs wn i 

. i . Ti.-.o Superior Magisterial council also pre- 

Cassation as chairman. 1 his ^upenox b „ ..... 

, , , . .. schedule showing the qualifications and 

pared and kept up to date a s< mot & , , 

• r 11 .1 • ,i„..s .nd public prosecutors. 1 lus schedule was 

experience of all the judges and p l . T ot i H . r 

followed by the minister of justice m makmg promo.ton Lkc other 
fields of administration, centralisation tac no 

unaffected. In the new law of 1925, givmg to the munster the power 
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to purge the bureaucracy of persons found to be “in a position of 
incompatibility with the general conduct of the government,” the 
Chamber definitely rejected a motion to make an exception for the 
judiciary. This also said Mussolini (June 20, 1925), must be “combed 
out in the interest of Fascism.” 1 

Senate as a court. On the French model, the fascist constitu¬ 
tion provided a special court for persons presumed to be beyond the 
reach of ordinary justice. Article 36 of the constitution declared “The 
Senate may be constituted a high court of justice by decree of the 
King to try crimes of high treason and attempts upon the safety of the 
State and to try ministers impeached by the Chamber of Deputies.” 
As far as ministers were concerned the quasi-judicial process of im¬ 
peachment had been completely supplanted by the British method of 
control over the ministry through the Chamber’s vote of confidence. 

Local Government 

Extreme centralisation. Extreme centralisation, the key-note of 
the Fascist State, was visible in all local government institutions as 
much as in the central authority. It is true that all the outward forms 
of these institutions, as they existed in Italy in the pre-Fascist 
days, had been retained, but their methods of working were radically 
changed in order to fit them as harmonious parts of the new govern¬ 
mental machinery. 

4 

For purposes of local government Italy was divided into 94 pro¬ 
vinces, their average size being 1,252 square miles with an average 
population of 452,420 souls. 

The Provinces since the rise of Fascism. On coming into 
power, the Fascists retained the outward structure of the provincial 
administration, but changed, almost completely, the spirit of its work¬ 
ing. The pi ;■•vincial council then ceased to exist. The prefect was still 
retained; * e was appointed by the Minister of the Interior through a 
royal decree. The prefect was the central government’s agent in the 
province to keep all provincial organs within the law. He published 
the law, conducted the police, watched over the theatre, the film, and 
the newspaper—maintained order. 2 He was assisted by a provincial 
council of economy consisting of persons appointed by the Minister 


1 James Murphy in the J\'c:c Statesman, Oct. 31, 1**35. 

2 Spcnccr, Government and Politics of Italy , p. 205. 
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of National Economy from among the lists of nominations made by the 
various syndical organisations in the province. “Though this council 
was appointive, it was the one remaining sign ol popular participa¬ 
tion in the government of the province, as was the essentially appoin¬ 
tive Chamber of Deputies in the nation’s government. 

The Communes. Next to, and below, the provinces were the 
communes which were the smallest units of local government in Italy. 
There were 7,339 communes; there were more before, but some of the 
smaller ones had been amalgamated. I he communes were the most 
vital units of local government. They were rural as well as urban 
communes. There was a podesta appointed by the central government, 
to exercise all powers within the commune assisted by a council partly 
elected by the syndicates and other organisations within the com¬ 
mune and partly appointed by the prefect. The podesta was appointed 
for a five-year term, but was eligible for reappointment. He did not 
get any fixed salary, but received enough to meet Ins expenses, all tins 
money being one of the essential charges on the budget olthe com¬ 
mune. Sometimes one podesta was appointed for two or more cm- 

Home: its government. For tlie municipal adininislrati.il, 
Rome; the Fascists had appointed a governor, two vice-governors and 
ten rectors. The rectors were .he heads of several munic.pal services, 
appointed for their technical knowledge. They were merely consulted, 
and had no deliberative power of any kind ; all tins work of dehbera- 
tion and legislation for Rome was done by the national m.mstry 
There was also a comullcri of 80 members, named by the national 
government, to suggest measures for the consideration of the governor. 
‘They were not representatives of the people by election, nor were they 
responsible in the slightest degree for the conductor the city s alTatts. 

Italy after the Second World War 

It was at the end of 1934 that Italy invaded Abyssinia. In May 1935 
the League of Nations applied sanctions against Italy on account of 
the latter’s unprovoked attack on a peaceful people. Germany, under 
Hitler’s regime, refused to apply the sanctions and tins subsequently 
led to closer understanding between Italy and Germany a deep 
personal friendship between Hitler and Mussolini, and the format.ot, 


1 Government and Politics of Ilolj 9 !>• ^ 
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of the Rome-Berlin Axis as an anti-communist front, which was later 
joined by Japan. In return, Mussolini helped Hitler in the Czechoslo¬ 
vakian affair which led to the signing of the Munich Pact on Septem¬ 
ber 29, 1938. 

When Germany invaded Poland, early in September 1939, the 
Second World War broke out. Mussolini at first remained neutral 
but when France was overrun by the German armies and was on 
point of surrender, Italy declared war against the Allies and on the 
side of Germany. Three years later, when the Allied forces began 
battering the Italian forces, Mussolini became so unpopular that the 
Grand Council of the Fascist Party deposed him. Marshal Badoglio 
was appointed prime minister and the Italian capital moved from 
Rome to Brindisi. The Allies pushed forward their decisive assault 
against the axis powers, and their forces landed in Sicily. Italy sued 
for armistice which was concluded and an Allied Military Govern¬ 
ment (AMG) set up with the object of restoring order in the war- 
afflicted Italy and to purge the State of all fascist influence. The 
Badoglio cabinet was enlarged by the inclusion of representatives of 
all principal political parties which had earlier been suppressed by 
the Fascists, but were now revived. The first task of the Badoglio 
cabinet (after the signing of the armistice with the Allied victors on 
September 3, 1943) was the abolition of all Fascist institutions—the 
Grand Council, the Chamber of Fasces and Corporations, Fascists’ 
star-chamber court, the notorious special Tribunal for the Defence of 
the State, and all the organs of the Corporate State. AH Fascist 
organizations then went into oblivion. 

In June 1944, the Allies occupied Rome. King Victor Emmanuel 
was forced to abdicate; he transferred the royal authority to his son 
Umberto who promised to abide by the verdict of the people regard¬ 
ing the future of monarchy. Umberto was made a Lieutenant-General; 
the B loglio cabinet resigned and Ivanoe Bonomi was appointed 
prom. :. Later the German resistance in North Italy also collapsed. 
The w„ y was now clear for the liquidation of the provisional govern¬ 
ment and the drawing up of a new democratic constitution which 
could be acceptable to the Allies who had still to be satisfied before 
peace treaty could be signed. 

Cabinets followed one after another till at the end of November 
1945, Alcede de Gasperi.the leader of the Christian Democrats, formed 
his ministry. Formal abdication of King Victor Emmanuel was 
proclaimed on May 9, 1946, and Umberto succeeded to the kingship. 
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In fulfilment of its promise, the cabinet ordered a referendum on the 
future of monarchy along with the election to the national assembly 
These were decided by a popular vote of June 2, 194b. The Court of 
Cassation announced the voting on the future of monarchy on June 8 
The figures showed : for the republic, 12, ? 1 7 92S (54 3%)of the valid 
votes cast; for the retention of the monarchy, 10,719,284(43-7/.); 
invalid votes, 1,498,196. On June 18, the Provisional Government, 
without waiting for a formal proclamation of the republic ordered 
that court verdicts in future be issued in the name of the I talian peopk. 
Umberto left the country and thus came to an end the reign of the 
House of Savoy which had ruled over Italy since 18bl. 

The National Assembly of 1946. The popular vote of June 2, 
indicated that the republicans were strongest in the north and the mon¬ 
archists in the south. The elections to the National Assembly held on 
the basis of proportional representation showed the following results : 


- - - 

Popular vote* 

Scats 

Party 

(thousands) 


4343 1 

104 

Communists 

Socialists 

4745 

1 15 

Centre 

334 

7 

Action Party 

8003 

207 

Christian Democrats . . ' ' 

Republicans 

9‘>8 

23 

30 

41 

Right , . 

Como Qualunquc (Common Man; 

1210 

1559 

National Democratic Union 

National Freedom Bloc 

I 630 

10 

Others ... 

1045 

13 

Small parties and Independents 



Total 

22,953 

| 53b 

1 


... - . r r .hacp elections were large, the number of 

The electoral disti lets o according to the populaiion of 

seats varying from seven to thirty six 

the district. institution. The task of the Assembly 

Drawing up of a new con ^ ^ ^ up a COIlstilIl _ 

thus chosen was of a ™o-lold ■ lo designate and support a 

t,on,and “ m ,„ y first met on June 25, 1916 and 

government. ^National ^ ^ isi „„. 1 | 

SSL^5S, d U^n rf«c Casperi again formed a new e.ihi- 
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Members to the Senate were nominated by the Head of the State. 
In the Chamber of Deputies, the Christian Democrats obtained a 
clear majority and so formed the first regular cabinet under the new 

constitution. „ , . . 

President of the Republic. The headship of the state ,s vested 

in a President, the President of the Republic. The electoral college for 

the election of the President consists of all members of the Senate and 

the Chamber of Deputies and three delegates from each of the mnetecn 

regional Councils (1 from the Valle d’Austa). 1 A two-tlurds majority 

is required for electing a candidate, but after a thud mdec.stve 

scrutiny, an absolute majority is sufficient to elect a candidate. 1 he 

President must be at least fifty years of age. His term ofo ffice is seven 

years. The President of the Senate acts as the Deputy of the Pres,do, 

of the Republic. The President of the Republ.c can dtssolvc thecha.n- 

bers of Parliament except during the las, six months of h.s term. 

D ., . • _ t i,„ lin itv of the nation, the President exercises 

Besides symbolizing the unu> 01 

1 u r .trcmo iiives He commands the armed forces, 

a large number ol prerogatives, * 

ratifies treaties, exchanges diplomats w„h other states, and no,nutate 
the Prime Minister. Bu, all these powers are exercsed by responstbk 

The Cabinet. The real executive power ,s vested m a C.a .met 

r i r> • Mintsiri” Deputy Prime Minister and Mini'- 
consisting, of the Prime Muusiei, 1 y . 

f Xtf •. DcDutv Prime Minister; Deputy Prune 

ter of Mercantile Marine, t A P u / r . t. 

» ». . f c ,, \|lairs; Ministers without portfolio (tuo), 

Mtntster for South I«'*“ A, “ ' ofthe Interior; Minister of. 

M.n«ter for Fore gn Affat ^M rf Defcncc . Minister of 

Treasury; Minuter of I ’ Minister of justice; Minister of 

Education; Minister ol Agricumuc, j . 

„ u . . , n>«crc and Telegraphs; Minister of Industry and 

Transport; Minister ol 1 osts aim s 1 ’ ... , xr: . 

~ ‘ •, r i .|i,oui*' Minister ol foreign I radc; Munstei 

Commerce; Minister ol Eaboui, x.., .Ilv 

of Public Works. Defeat of a government bill does no automatical!* 

• i u • of the government. To turn the government 

involve the res.gna, on of he g ofccnsure must he passed by 

out of office a defintte mottvated m of more 

the Chamber. As the ^“ ^t half the senators, their leader Dr. 

than half the D ' pUt, “^ tuceessive cabinets forme, 1 during the f..„r 
de Gasper, headed the fivej j r 194 <j. In January 1950 he 

years, December 1945 anl11 , cab inct works on the well- 

formed his sixth coalition cabinet. 


on 


» The first President (Professor laiifii 
May 11, 15)40, without the Regional 


Einansi) was elected for a seven-year term 
representatives being present. 
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known principles of parliamentary government. 

For purposes of administration, the country is divided into 19 regions 
of varying size. Each region has a regional council, the Junta (execu¬ 
tive) and the President of the Junta. A government Commissioner 
supervises the state administration and coordinates it with the regional 
administration. The constitution defines the sphere of activity of the 
regional councils. The state is, therefore, a sort of quasi-federal one. 

Constitutional Court. The constitution establishes a Constitu¬ 
tional Court which consists of 15 judges who are appointed, five each, 
by the President of the Republic, the Parliament (in a joint session of 
the two chambers), and the highest law and administrative courts. 
The Constitutional Court has rights and duties similar to those 
exercised by the Supreme Court in the United States. “It can decide 
on the constitutionality of laws and decrees, define the powers of the 
State and the Regions, judge conflicts between the State and the 
Regions and between the Regions, and try the President of the Repub¬ 
lic and the Ministers.” This shows how American precedents have 
influenced the drawing up of the Italian constitution. 

To ensure the safety of democratic principles, the constitution has 
forbidden the reorganisation of the Fascist party. It has excluded all 
members and descendants of the House of Savoy from all public 
offices; they have no right to vote or to seek election; they are banned 
from the Italian territory. The State forbids the assumption or grant 
of titles of nobility. 
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Loyalty to the Emperor that amounts to reverential 
worship has been the theory not only of the Constitution 
hut of the national religion of Japan from the accession of 
Jimmu Tenno to-day when the most pronounced socialist 
docs not venture to whisper a word against the throne. 

-J. II. LONGFORD 

* * * 


“ Hie sober fact is that no nation probably has ever 
treated its sovereigns more cavalierly than the Japanese 
have done from the beginning of authentic history down 
to within the memory of living men. Emperors have been 
deposed; Emperors have been assassinated. For centuries 
every succession to the throne was the signal for intrigues 
and sanguinary broils. Emperors have been exiled; some 
have hern murdered in exile.” 

-J. CHAMBERLAIN 

♦ * * 

“There is to the Western mind—and especially to the 
mind of British and French individualists—something ter¬ 
rible about the certainty with which the Japanese leaders 
can count on the individual citizen to subordinate himself 
absolutely to the claims of the State. There seems to be 
nothing that a Japanese will not do if lie holds that the 
State requires it of him." 

— G. D. II AND M. I. COLE 


P.F.FOI'. THE outbreak of the Second World War Japan proper consisted 
oi five large and more than four hundred small islands, apart from 
hund eds of smaller lands adjacent to the islands. All of them put 
together covered an area of 147,611 square milles. She also had a 
large empire, which included Korea and hundreds of islands which 
covered an area of 1 13,051 square miles. After World War II, Japan 
had her territorial area cut down. It now consists of 4 islands of 
I Ionshiu, Kyushu, Hokkaido and and Shikoku, which cover an area of 
141,529 square miles and a population (estimated on October 1, 1 954) 
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of 83,300,000 souls. 

Japan has a long history of seclusion from the rest of the world. In 
olden days the Japanese abhorred any kind of intermingling with 
foreigners. They considered, almost till recently, that their race was 
a favoured one. Their religion, Shintoism, was a symbol, so they 
believed, of all righteousness, benevolence, truth and purity whic i 
they had inherited from their ancestors. It is this religion which in¬ 
spired the statesmen of modern Japan to make their country respected 
and feared not only in Asia but in the world. 

Constitutional History 


The Constitutional, history of Japan may be divided into four pe¬ 
riods, the first up to 645 A.D., which was the period of tribal rule, the 
Yamato clan holding supreme power over all other clans; the secoi 
neriod extends up to the beginning of the twelfth century, which is 
called the era ofTaikwa (Great Reform); the third was the cia of 
Shoguns which lasted up to 18611, which was “bewildering to Euro¬ 
peans to the missionaries and traders of the sixteenth century as well 
as to the diplomats of the nineteenth century.” The Shogun ru ed on 
behalf of the Emperor having derived that authority from he attc. 
Several Shogunatcs ruled Japan during these centuries, the last o 
them being the Tokugawa Shogunale, with the end of which termina¬ 
ted the third period which was followed by the Mctji era o. the 
“Enlightened Rule.” It was during the later part of the third epoch 
tha" the European intercourse with Japan began and the Shoguns 

opened the closet! ^^“S^vd^r mulcr- 

"and theVauscsof the downfall of the Tokugawa Shogunate ant, the 

rise of an enlightened class in Japanese history and politics. 

~ f fall of the Tokugawa Shogunate. It was m t 

eaATlO thatx EmpJ«.rconferred the title of Shogun (General,is- 

simo or the chief military head), the highest military honour on 
... , .11 the real powers of government which he 

Mmamoto who S fthc Emperor. The Emperor remained 

began to exercise .the name< Tokugawa secured the power of 
only a nominal head * 11 * the rule of the Tokugawa 

Shogunate for himself an B Restoration took place. 

Shogunate which lasted up to '“^d'lfal, of the Tokugawa Sho- 

Tliere were the oOice of Shogun 

gunate. During the bhoguiwuc 
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became hereditary, though as hereditary regent of the Emperor. The 
power of the Emperor remained in name only. This was not liked by 
the people who worshipped their Emperor as representative of God on 
Earth. The Shogun power rested on force of military prowess and not 
on consent of the people. 

Secondly, the Shogun government was a decentralised Government 
in which power rested on feudal basis. Feudal lords sprang up through¬ 
out the country. All power was exercised by nobles belonging to the 
southern aristocracy. The Western clans, therefore, became jealous 
• of the power of the Shoguns and their suppor ters of the Southern clans. 
Hence the Western clans clamoured for restoring the central authority 
into the hands of the Emperor. 

Thirdly, the foreign powers wanted admission into Japan which 
had remained isolated from the rest of the world. The Shogun who 
was ruling about 1860 was so weak that he and his supporters yield¬ 
ed to the demand of the foreign powers to get admission into Japan. 
When the United States of America annexed California in 1848, her 
nearest neighbour on this side of the Pacific was Japan. The United 
States government sent a mission under Commodore Matthew Cal- 
braith Perry, with a large naval force to establish contact with the 
Japanese and sign a treaty of peace and amity. On March 31, 1854, 
the treaty was signed according to which the port of Shimoda was 
opened to the Americans; good treatment was to be accorded to ship¬ 
wrecked men and goods; trade was permitted under Japanese regula¬ 
tions and supplies could be made through Japanese officers; theU.S.A. 
was granted most favoured nation treatment; and the U.S.A. could 
appoint consulor agents at Shimoda after eighteen months, if either 
government deemed it necessary. This treaty ended Japan’s seclusion 
and later treaties with European powers were also signed. This was 
strongly disapproved by the public of Japan who did not like any 
foreign influence in their country. 

Fourthly, the mutual jealousies of the clans who were supporters of 
the Shogunatc weakened the position of the Shogun who could not re¬ 
sist the public demand for restoring all powers to the Emperor. 

In 1867, the Restoration was inaugurated, when the Keiki Shogun 
gave up his title of Shogun without any opposition. On January 16, 

1 868, the young Emperor assumed all power to himself. It was at that 
time that the Shogun made a statement which gave an idea of what he 
thought of the ending of the Shogun rule and the re-establishment of 
the power of the Emperor: He said, “Unless the government is di- 
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rected from one central authority, foreign intercourse will weaken the 
foundations of the state. The Empire must be supported by all the 
peoples to keep it strong and this can be done only when all the power 
is exercised by the Emperor. National deliberations must be conducted 
on extensive scale.” All these required that the feudal rule as it exist¬ 
ed during the regime of the Shoguns must be put to an end. 

On the Keiki Shogun’s resignation, power in the state was obtained 
by the Emperor. Thus the Tokugawa Shogunate, which lasted for about 
250 years, came to an end. It was followed by the Restoration with 
which began an era of reform and enlightened rule. 

It may, therefore, be said that foreign impact hastened the abdication 
of the Tokugawa Shogunate and prevented the establishment of a 
new Shogunate in Japan. 

The Period of Restoration and Reform (1868-1009). 

With the fall of the Tokugawa Shogunate the fourth period of Japa¬ 
nese history began, the change from feudal to royal government. The 
Restoration of power from the Shogun to the Emperor was inaugurated 
on November 3, 1867 when the Shogun Keiki gave up his title without 
demur. On January 16, 1 868, the Emperor Mutsuhito,a lad of sixteen, 
assumed all power. The government was reorganised, feudalism was 
abolished, local assemblies were created and local reform undertaken. 
Hence forward Japan started on the road to westernisation. 

A national educational system was organised in 1871 based upon 
the school systems of the West, resulting now in making Japan the 
most literate country of the modern world. Railroads, telegraphs, a go¬ 
vernmental postal system and a system of national banks were estab¬ 
lished. Factories grew up, and the factory system began to take the place 
of the older methods of manufacturing, so much so that to-day Japan 
is one of the leading industrial nations of the world. The feudal mili¬ 
tary forces were replaced by a modern army organised, armed and 
drilled according to western methods, and a beginning was made in 
the development of a modern navy, with the result that Japan became 
the foremost military and naval power in the world. 

Methods by Which Westernisation of Japan was 

accompi.ishud 


The downfall ofthcTokugawa Shogunate in 1868 marked the beginning 
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of ihc era of enlightened rule in Japan. It was really a peaceful revo¬ 
lution which changed the whole face of Japan in all respects. 

At the time the Shogunate ended, power was seized by the four 
Western clans, but their mutual jealousies resulted in the victory ot 
two of them. The leaders of these two clans took steps one after an¬ 
other to make Japan a modern power. The members of this group 
able and vigorous men received the title of Genro (elders) upon whose 
shoulders rested all responsibility for the progress Japan made towar s 
the end of the nineteenth and the beginning of the twentieth century. 
This was accomplished by the following methods : 

In 1869 was convened the first deliberative assembly which consisted 
of the representatives of 2 76 clans. Then the feudal system was abo¬ 
lished. Japan was then divided into various provinces for each of which 
the Emperor appointed a civilian governor who began to rule on be¬ 
half of the Emperor. Thus the power of the Emperor began to be felt in 
all parts of the Empire. In 1870 all class privileges were abolished. 
Those who belonged to the warrior class were newly permitted to en¬ 
gage in business and common people were allowed to enter into public 
duty, civil or military. The principle of the equality ol all people before 
the Law was established. In 1868 was issued the Charter Oath which is 
called the Magna Charta of Japan. According to this Oath, the Em¬ 
peror promised that (1) Deliberative assemblies will be established and 
all measures of government decided according to public opinion, (2) All 
classes of people, high or low, shall unite in carrying on the a flairs ofstate, 
(3) All people shall be allowed to fulfil their just desires, (4) All absurd 
old usages will be abolished, (5) Wisdom and knowledge shall be sought 
throughout the world for promoting the welfare of the Empire. But 
in 1884 five classes of nobles were created and these formed the Upper 
House known the Japanese House of Peers under the constitution of 
1889. 

By 1890 constitutional form of government was established under 
the cc nstitution of 1889 which itself was modelled on the study of 
constitutions of western countries. 

Hence students and youngmen from Japan were sent to all the pro¬ 
gressive countries of the western world to study various branches of 
knowledge and thereby benefit their own country. This led to Wester¬ 
nisation of Japan in all spheres of life, political, economic, social and 
cultural. 

By the constitution of 1889, Legislative and Executive branches of 
the Government weie separated.. Many political associations were 
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formed. This led to the development of political parties and the adop¬ 
tion of Parliamentary form of Cabinet Government. Local Govern¬ 
ment through popularly elected local bodies was introduced in cities, 
towns and villages. 

In 1885, and 1886, merit system was adopted for recruitment to 
public services under the government. Appointment and promotion 
in government services were based upon an examination conducted 


by a services commission. 

A new Privy Council was created to advise the Emperor. 

The legal system of Japan was revised and modelled upon the 
French system. A penal code and a code of criminal procedure were 
placed in operation. In 1899 the civil code as revised in the light of 
western experience was put into force. 

Meanwhile industries on western lines were established throughout 
Japan. This brought her into close contact with western powers and 
this impact had its influence on all aspects of the life of the Japanese. 
Japan developed her army and navy on modern lines and soon be¬ 
came a world power after it had defeated Russia in the very beginning 

of the twentieth century (1904-5). 

In this way, Japan, without losing the essentials of her old culture, 
became a modernised country on Western lines practically in all the 
spheres of her national life. The constitution of 1889 was based on 
the model of European constitutions. Scientific and industrial deve¬ 
lopment, based on the study of her youngmen in different countries of 
Europe, changed the whole face of her economic life. Japan became 
a leading industrial country of the world. 

Having accomplished the westernisation or modernisation of Japan, 
the government solved most of the difficulties it had to face at the time 
of the Restoration. The Charter Oath still remained to be fulfilled. 
Absolute power had to be replaced by Constitutional Government; all 
the people had to be conciliated so that national unanimity should be 
complete; the lower had to be raised to the level of the privileged 
classes and like them infused with the spirit of loyalty and patriotism. 

And this did not wait long to accomplish. A very active sp.nt of 
constitutional reform soon began to develop itself among certain class¬ 


es of the people. The press was growing in ability, circulation and, 
therefore, influence. Students who had been sent to the West, mainly 
to the United States and England, for educational purposes, returned, 
their minds full of abstract ideas of civil rights and freedom. 1 hey 


ascribed the marvellous prosperity of the two foreign nations to consti- 
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tutionalism. They assumed that material prosperity was a corollary 
of constitutional freedom. The press bristled with denunciations of the 
faithless and tyrannical government. Assassinations were openly 

The Framing of the Constitution of 1889. The Emperor tried 
to sooth politically discontented people with reorganisation of the Cabi¬ 
net Prince Ito was sent abroad to study the governmental systems of 
Europe. On his return in 1889, he submitted his draft constitution for 
adoption in Japan. Ito had been impressed more by the constitutional 

system of Germany where the Emperor’s position was still very hig , 

than by the British system. He also preferred the French system °f 
administrative law to the British Rule of Law. On February 11,1889, 
the Emperor granted the Constitution Ito had prepared. Under the I to 
Constitution the first elections to the Diet (Parliament) took place in 
July 1890. Thus started the later part of the fourth era in Japanese 
constitutional development. 

The 1889 Constitution of Japan: its nature. The Ito Cons¬ 
titution opens with the declaration of the position and powers of the 
Emperor in the very first chapter. Chapter two is devoted to the 
Rights and Duties of the Citizens, while the remaining five chapters 
deal respectively with the Imperial Diet, the Ministers of State and 
the Privy Council, the Judicature, Finance, and Supplementary 
Rules. It contains seventy-six articles in all. 

The Emperor occupied the most supreme position in the Consti¬ 
tution, as Ito believed in the development of constitutional practices 
through a slow evolutionaiy process rather than by an enforcement 
through statutory provisions. Article three of the constitution declared 
the Emperor to be “sacred and inviolable.” Articles IV to XVII 
described the powers of the Emperor according to which he was the 
head of the Empire and combined in himself the rights of sovereignty; 
he exercised the legislative power with the consent of the Imperial 
Diet; he gave sanction to laws and ordered them to be promulgated; 
he convoked the Imperial Diet, opened, closed and prorogued it, and 
dissolved the House of Representatives; during the recess of the Diet 
he could issue Imperial Ordinances in case of urgent necessity to 
maintain public safety; he determined the organisation of the various 
branches of the administration; he had the supreme command of the 
Army and the Navy; he declared war, made peace and concluded 
treaties ; he conferred titles of nobility ; he could declare a state of 
siege; he exercised the prerogatives of granting pardon, amnesty, etc. 
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The people were granted liberty of abode; freedom from arbitrary 
arrest; secrecy of correspondence; right to hold property; liberty of 
speech, writing, publication, public meetings and associations; right of 
petition; right to appointments to public offices. 

The constitution of 1889 was the result of a compromise between the 
old monarchical traditions and modern constitutionalism. As the 
result of the large powers of the Emperor and the Throne, the power 
of the Diet was more or less weak, as compared with that of legisla¬ 
tures of other modern countries, but in other respects the constitution 


adopted most of the principles of modern constitutionalism. 

Rigidity. The constitution was a written one. The principle of a 
written constitution which results from the demand for a government 
of law, not of persons, was first adopted by the U.S.A. and !• ranee, 
and at present this principle is prevalent in all modern constitutions. 
The power to take initiative in a constitutional amendment was 
exclusively reserved to the Imperial Throne. The Diet could not 
initiate a project of a constitutional amendment, and even the people 
could not petition for it. The procedure of a constitutional amend¬ 
ment was more complicated than that of ordinary law-making. Din¬ 
ing the time of emergency, the constitution could not be amended at 
all, even though there was urgent necessity for it. Since its promulga¬ 
tion in 1889, the constitution had never been amended, partly because 
the initiative for amendment rested with the Throne and partly 
because the constitution provided for only general principles, leaving 

details to statutes and Imperial Ordinances. But since the courts of 
law could not annul unconstitutional statutes, the constitution was 
open to amendment by a statute in spite of the opinion of the framers 
that the Diet was not allowed to evade this restriction of the constitu¬ 
tional amendment by voting a law that might directly or indirectly 

affect any of the principles of the constitution. 

Influence of custom. Mention must also be made of the influ¬ 
ence of custom in the development of the constitution. Certain •'con¬ 
ventions'* or “understandings” existed which, though not of a legal 
character and not judicially enforceable, had profound importance 
in the actual working of the government. Among them may be men¬ 
tioned the various advisory activities of the Genro (Elder Statesmen), 
including the naming of premiers, the practice of mutual responsibi¬ 
lity by the cabinet members and the collaboration of the cabinet with 
parliamentary parties in the Diet. These and other constitutional 
conventions gave a vitality to the formal structure created by const,- 
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tutional law as in the case of England, the U. S. A. and other constitu¬ 
tions. The custom of parliamentary responsibility of the cabinet was 
practically established later on. 

A Strong Monarchy. The Japanese government' was a strong 
monarchy based on constitutionalism and was unitary in form. The 
principle of separation of powers was also followed in Japan, to some 
extent, but the strict separation of powers as in the U. S. A. did not 
obtain. The executive and the legislature were not entirely sepa¬ 
rated. 

Centralised system. The Japanese system of government was 
highly centralised both functionally and geographically. In theory all 
the powers of government, executive, legislative, and judicial were 
in the hands of the Emperor according to the letter of the constitu¬ 
tion. The constitution made no reference to local government, which 
was organised and administered under ordinances and statutes. 
Although in most quarters the constitution was considered to be a 
liberal and foiward looking charter in view of the parliamentary' 
conditions which then prevailed in Japan, there were some who criti¬ 
cised it as conservative or even a reactionary document. The consti¬ 
tution was criticised mainly because whereas the Imperial preroga¬ 
tives were clearly and unquestionably defined, the people enjoyed no 
immutable rights but every right was to be enjoyed subject to law; 
because no amendment could be considered without the approval in 
the first instance of the Emperor; and because the system of minis¬ 
terial responsibility which vested control of the ministers in the 
majority of the lower house, was not precisely granted. It cannot be 
denied, however, that a considerable degree of liberalization had taken 
place in the government since 1889 without any change in the funda¬ 
mental law. As parliamentary experience increased, additional privi¬ 
leges were granted by law to the people until male suffrage was finally 
attained in 1926. And although the system of ministerial responsibi¬ 
lity was not provided for in the constitution, it was not denied and 
from time to time the lower house had been able to control the acts of 
the ministers. 

Adoption of Western Institutions. All the new parliamentary 

machinery of Japan, the assemblies, political parties, representative 
institutions, orders of peerage, privy council, constitution and the 
whole fabric of the central and local administration as well as the 
system of courts and jurisprudence, was either taken directly from the 
W est or was profoundly influenced by Western methods or ideas. It 
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should not be expected, however, that the new ideas entirely sup¬ 
planted the old. In its actual operation, the whole political organisa¬ 
tion and administrative system was modified by customs and methods 
which had come down through the ages. 

The Genro. It must not be supposed that the Japanese blindly 
copied the Western institutions. They adopted them to their own 
particular needs and conditions and that is the case in all tilings 
Western, political, economic, educational and social. As an example 
of the adaptation of Western institutions to Japanese conditions we 
may cite the case of the “Genro or the Elder Statesmen.” Here was 
another custom of old Japan which profoundly affected the new con¬ 
stitutional regime. Just as the head of a family would turn to the 
oldest members for advice in any important matter, so the Emperor, 


head of the State, was accustomed to seek the opinions of a small num¬ 
ber of able men whose wisdom and loyalty had been demonstrated. 
In Japan, the Elder Statesmen, might give counsel contrary to that 
presented by the cabinet and in such cases the opinions of the Elder 
Statesmen would prevail. Thus an advisory body was created whose 
influence surpassed that of the Ministers and the Privy Council as 
provided in the constitution. Ito, the framer of the constitution, was 
fundamentally liberal in his political views; Yamagata, the father ot 

the Japanese army, was the head of what was known as the military 

group. The tragic assassination of Ito in 1909 left Yamagata as the 
most influential Genro. But in the next reign all these trusted advisers 

of the Meiji Emperor and his son had passed away. 

Place of the Legislature. The Diet was merely a genera super¬ 
visory body in legislation as well as administration; particularly as 
Japanese political parties had no definite party platforms which were 
distinguished from one another. They were inclined to accept almost 

unconditionally every policy which was formulated by the Cabinet 
which they supported. But in Japan there were other execut ive organs 
which checked the action of the Cabinet in some measure, that is, the 
Elder Statesmen, the Privy Council and the Lord Privy Seal. And 

above all was the influence of the Army. , 

The Privy Council: Its powers. The Pr.vy Com*1 o 1 Japan 
was quite different front the Privy Council of England. 1 ^ ^ 

and the Privy Council were two separate and ."dependent ‘ 

each having its own legal status prescribed by law. although Calnnct 
ministers had their seats in the Privy Counc.l by virtue of •Itcroffice. 
The Japanese Privy Council was composed of one 1 res. tn , o 
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President and 24 councillors. Cabinet ministers (twelve) also had 
their seats ex-officio. The members were all nominated by the Em¬ 
peror, with the advice of the Prime Minister, from among those who 
had distinguished themselves as administrators, diplomats, judges, 
educators, generals and admirals. Party politicians were in practice, 
excluded from this body. Regarding the powers of the Privy Council 
the constitution said: “The Privy Councillors shall, in accordance 
with the provisions for the organisation of the Privy Council, deli¬ 
berate upon important matters of state, when they have been con¬ 
sulted by the Emperor.” Its function was merely of a consultative 
nature and it could not advise the Emperor of its own accord. It 
could not deliberate upon matters other than those on which it had 
been consulted by the Emperor, except in certain cases, such as in the 
case of the institution of a regency, when the Emperor could not 
exercise his power. According to the Imperial ordinance concerning 
the organisation and the functions of this council, matters referred to 
the council were as follows: 

(1) Certain matters concerning the Imperial House. 

(2) Drafts and doubtful points relating to articles of the constitu¬ 
tion, and to laws and ordinances being accessory to the constitution, 
such as the law of election of the members of the House of Represen¬ 
tatives, the law of the Houses, law of finance, the Imperial ordinance 
concerning the House of Peers, etc. 

(3) The proclamation of a state of siege, emergency ordinances 
issued pursuant to article 8 of the constitution and other Imperial 
ordinances with the piovisions of a penalty. 

(4) International treaties and pledges; and 

(5) Matters relating to the amendment of the Imperial ordinance 
concerning the organisation and the function of the council. 

Lord Privy Seal. The Lord Privy Seal, who was an organ of the 
Imperial House, also advised the Emperor in state affairs. Those who 
had been appointed to this post were wholly Elder Statesmen of the 
highest standing. The most important function of this official was 
to advise the Emperor in the case of the formation of a new Cabinet, 
but in practice the Elder Statesman recommended a new Premier to 
the Emperor. The constitution made it possible for the Emperor to 
select his ministers irrespective of the political situation in the Lower 
House. The principle of ministerial rcsponsiblity had not been firmly 
established, but every political leader knew that without the support 
of a majority in the Lower House, the ministerial progress was bound 
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to meet at times with baffling opposition. The Privy Council had 
often been attacked by liberal leaders because free from all political 
control, it was in a position to advise the Emperor to reject the pro¬ 
posals of the ministry of the time. 

The Legislature 


The Imperial Diet was composed of two houses—House of Re¬ 
presentatives and House of Peers. The bicameral system of Parliament 

was thus adopted by Japan. 

How composed. The House of Peers consisted of the following 
six classes of members, viz., (1) The male members of the Imperial 
Family who have attained majority; (2) Also princes and marquesses 
over 30 years of age; (3) Representatives of counts, viscounts and 
barons who are elected by their respective orders for a seven-year 
term; (4) Imperial nominees of three classes, viz., (a) Imperial nomi¬ 
nees selected for service to the state or for erudition; (b) Represen¬ 
tatives of the highest taxpayers, and (c) Representatives of the Imperial 
Academy. The membership of the Uppei House, which had increased 
by approximately 10(3 since the Diet was established, had risen to 


400. 

Lower Chamber. The House of Representatives was composed of 
460 elected members, which came to the proportion of one represen¬ 
tative for a population of 133,309. The life of the House was 4 years. 
Every member received an annual salary of 3,000 yens and lice travel¬ 
ling facilities on government-owned railways. The House elected a 
speaker, a vice-speaker and a secretary, each of whom was provided 

with official residences. 

Powers of the Legislature. Prince I to maintained that “The use 
of the Diet is to enable the head of the stale to perform his functions and 
to keep the Will of the state in a well-disciplined, strong and healthy 
condition., the duty of the Diet is to give advice and consent. ’* Hmh 
the Houses enjoyed the power to vote upon projects of law submitted 
to them bv the government and could respectively initiate projects of 

law. Both' Houses had co-equal powers except that the I louse of Peers 
was given lesser time to deliberate upon the annua budge,; but .t 
could even restore the appropriations rejected by the House . Re¬ 
presentatives. As a matter of principle, theoretically all leg,slat.on 


This 


was 


tried to hr achieved practice a 


hi 
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was made with the consent of the Diet except in the case of ordinances 
and treaties. The projects of constitutional amendments were exclu¬ 
sively initiated by the Throne and the Diet had only consultative power. 
In the discussion of the day a government bill was given precedence 
over an ordinary one. 

The extensive ordinance power of the government operated as a 
blanket limitation upon the legislative power of the parliament, 
although the constitution provided that “no ordinance will alter laws”. 
But the emergency ordinances could change a law and the Diet was 
rendered helpless to reject or annul these ordinances owing to the 
lack of assured majority, its forced dissolution or some other instru¬ 
mentalities adopted by the mighty executive to force its own will. 

Control over finances. Both the grants of expenditures and the 
exacting of revenues were subject to the will of the Diet. The expen¬ 
diture and revenue of the State required the consent of the Imperial 
Diet by way of the annual budget. Further the budget was “a sort of 
gauge to be observed by the administrative officials”, as Prince Ito 
said. The Diet could initiate a revenue bill. The revenues were collect¬ 
ed by law and not by budget. Revenues of the nature of compen¬ 
sation, such as administrative fee, did not always require the consent 
of the Diet. In noting the budget the Diet exercised only the super¬ 
visory power and not the legislative one. Every year all expenditures 
of the government were laid before the legislature in the form of an 
annual budget and the government could not go beyond what was 
sanctioned by the Diet. The Diet had no power to initiate the budget; 
its powers were simply limited to amending or rejecting it. Like the 
British Parliament, the Diet had no power to increase the budget. 
The constitution itself laid down the list of the expenditure which the 
Diet could neither amend nor reject without the concurrence of the 


executive. They were (1) expenditure caused by or resulting from the 
executive power of the Throne such as Imperial Ordinance or treaties, 
provided that the expenditures were provided for in the budget of the 
preceding year and thereby approved by the Diet. For the main¬ 
tenance of different branches of administration, such as, army, navy 
and civil serv ice, (2) such expenditures as might have arisen by the 


effect of law, such as pensions, etc. The idea was that once a law was 


enacted by the Throne with the consent of the Diet, it was binding upon 
the latter which could not prevent execution by reducing or rejecting 


any item; (3) Expenditures due to the legal liabilities of the govern¬ 
ment, ior instance, interest on national loans, subsidies to the com- 
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panics and compensations of all kinds. The Diet could reject or reduce 
these expenditures but generally did not interfere in them. 

Political Parties 


In Japan the history of the party system goes back much further 
than the date, 1890, of representative government; but it was only 
in the year 1898 that, after the amalgamation of then two prominent 
parties, Jiyuto (Liberal Party) and Kaishiuto (Progressive Party), into 
one, Kcnseito (Constitutional Government Party) to give a strong front 
to the bureaucratic Cabinet there was ultimately formed the first party 
Cabinet under the premiership of Count Okuwa, the leader of the new 
Party. Since then and up to 1923, there had been unsuitable condi¬ 
tions as to the nature and party of the Cabinets. Thereafter the Cabinet 
was purely a party Cabinet. In the House of Representatives there were 

a number of parties out of whom some were so weak that they could 

be termed as mere groups. At the election held on April 30, 1937, the 

following parties were returned to the 71st Diet. 1 

Minscito 

Seivu-Kai 
* 

Labour 
Independents 
Showakai 
Kokumindomc 
Other groups 


I 79 
175 
30 
29 
18 
1 1 
13 


Total 


4 (if) 


In the House of Peers there was no political party; but all the 
members could be classified under these six groups. The Rcuky u-K.u, 
The Kosei-Kai, The Koyu-Club, The Chawa-Kai, 1 he Dosei-R.u, 

The Musho/.oku-Dan. 


The Judiciary 

Independence of Judges. James Bryce ap.ly maintains ‘•There is 
no hotter test oUl.c excellence of a government than the clhcirnct o 
its Judicial system, for nothing more nearly touches the welfare and 


1 Statesman's Ytct Hook, I'JVJ, p. 
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security of the average citizen than his sense that he can rely on the 
certain and prompt administration of justcie.” 1 In Japan justice was 
administered by the courts of law, whose organisation was determined 
by law, according to law, in the name of the Emperor. The indepen¬ 
dence of the judicial organ of administration was guaranteed by the 
constitution itself. But in practice it retained its oriental form, 
that is, subservience to the executive. The appointment of judges 
and public procurators was in harmony with law and so was their dis¬ 
missal. As the constitution said: “No judge shall be deprived of his 
position, unless by way of criminal sentence or disciplinary punish¬ 
ment.” The executive was helpless on those points; but it exercised its 
influence through its power of promotion of these judicial officials. 
Again in matters of criminal cases, the public procurators under the 
guidance of the executive determined the actionability or otherwise 
of a case in order to maintain the uniformity and unity of the penal 
policy of the State. The judiciary could refuse to apply invalid ordin¬ 
ances, but unlike a Federal Court it could not question the validity of 
any law passed by the Imperial Diet, and further the Throne had the 
power of pardon and commutation of punishment sanctioned by the 
Emperor. Thus, the legislative power was supreme and the executive 
and the judicial powers were under the legislative power. 2 There was 
no separation of powers in the American sense of the term. 

Following the continental system the Japanese constitution divided 
the courts into two broad heads: the ordinary courts and the courts of 
Administrative Litigation. Out of the total number of 340 ordinary 
courts, 281 were local courts, fifty-one were district courts, seven were 
appellate courts and one was supreme court. The judges and procura¬ 
tors were men of university training, and they were appointed under 
Civil Service regulations after examination. The age limit was sixty- 
three years. except lbr the president of the Supreme Court, who retired 
at sixty-five. Procurators were appointed to all ordinary courts and 
were closely integrated with the system of judicial administration and 
decision. They conducted preliminary investigations and represented 
the public interest in cases of public concern. There was the jury 
system also, but it was much restricted as compared with that of other 
countries. Article I of the Jury Act of 1923, provided that “in crimi¬ 
nal cases the court may, in accordance with provisions of this law, 


1 James Bryce, Modern Democracies, vol. II. p. 384. 

2 Naokichi Kitazawa, The Government of Japan, p. 8G. 
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adjudicate on facts by referring the case to the deliberation of a jury. ’ 
A Jury was composed of twelv e male citizens, thirty year^ ol or more. 
Its jurisdiction was confined to criminal cases in prefcctural courts. 
Besides these ordinary courts there were military courts, police courts 
and other special courts. The military courts were composed of civil 
judges and military officers. They dealt only with criminal actions 
against persons of military service. The police courts consisted of police 
officers and had only summary jurisdiction over offences classified as 
police offences, involving detention of not more than twenty days or 
fines not exceeding twenty yens. Special courts included juvenile 
courts, martial courts, prize courts and consular courts. 

Local Government 


•‘Democracy in japan has not sprung up spontaneously from below 
but has been nurtured by far-seeing leaders a. the top. In Japan no 
element of self-government was secured as the result of any great 
national awakening. The system was based on a law of 1888, but in i l c 
case of Tokyo, Kyoto, and Osaka .he law, of 1090 prevailed The 
system like that of France was hierarchical and deconcentra.ed or 
centralised. There were tsvo kinds of local governments, namely, prefer- 

tures and cities, towns and villages. , . 

Prefecture. For administrative purposes Japan was divided into 
46 prefectures. In the prefecture the head of the executive was the 
governor or prefect, bike the prefect of the French deparlmcn, he 
had double status. As an age,,, or official of the central government 

he had the full charge of local administration which was neither rest re ¬ 
ed exclusively to the Ministers of State nor left to the local se f-gm e, - 
ment authority. All elections, education, poor relief, police, public 

health protection of industries, conscription affairs, supervision ol 
neattn protect jurisdiction. In the other capacity, 

subordinates etc., fell ^ fcc he controlled and super- 

that is, as a chtef executive ofd.ep ^ ^ conscn , of tIlc . 

vised all matters left for self go^ f<; ib]c to thc millis try of 1 lome 

Affai^ HeTas an official of,he Chokusin (second) rank. He was the 

■fit:,*—"-. •rrsxzzz 

t .. 

which prevailed till I vv ..... 

i . .. • .lure and executive, Lhe city legislature was 

also got their own legislative .uw 
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composed of the City Assembly and the City Council. The former was 
elected for four years by popular vote. The Assemblies varied in size 
according to population. Meetings were convened and closed by the 
Mayor. 

Rural and Urban. There was no difference between the town 
and village government, except in name. The chief executives were 
elected by the village or town assembly, with the approval of the 
prefectural governor. The powers and composition of the legislature 
were based upon the city model. Some villages, under special condi¬ 
tions, were allowed, with the approval of the governor, to have an 
assembly of all voters instead of the elected village assembly. This 
assembly was somewhat like the ‘Landsgemeinde’ in the small cantons 
of Switzerland or the New England system of township government. 
Sometimes local syndicates of cities, towns and villages were formed 
with the approval of the governor to look after certain common pur¬ 
poses, such as public health, road and bridge, building, irrigation and 
education. 

Central control. The control of the central government over the 
local units was very large, chiefly because the governor or the prefect 
was an official of the central government. This control was exercised 
mainly through the Ministry of Home Affairs instituted in 1894. It 
was the final authority in all matters not delegated to other central 
agencies. No doubt, this system gave uniformity, unity, security, order, 
peace and quiet. But the efficiency was sacrificed by the political 
character of the tenure of the office of the prefectural governor. In fact, 
what Professor Munro says about the French local government was also 
true of the Japanese local government. He says, “Centralisation is its 
cssense, centralisation raised to the n tb power. All authority converges 
inwards and upward. It is a system that can be chartered in the form 
of a perfect pyramid.” Later there was a tendency towards decentra¬ 
lisation and the abolition of the country government system was 
illustrative of it. 


Japanese Constitution of 1946 

Japan under the Allied Occupation. It was on September 2, 1945, 
that the Japanese formally signed the surrender terms on board the 
U. S. S. Missouri in Tokyo Bay, after suffering total defeat in World 
War II. According to the previously signed Potsdam declaration, the 
Japanese mainland was occupied by the Allied Supreme Commander 
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General Douglas MacArthur. The United States Government instruct¬ 
ed the Supreme Commander to follow two objectives in Japan, first 
“to insure that Japan will not again become a menace to the United 
States or to the peace and security of the world”, and, second, “to 
bring about the eventual establishment of a peaceful and responsible 
government which will respect the rights of other states and will 
support the objectives of the United States as reflected in the ideals 
and principles of the Charter of the United Nations.” The new govern¬ 
ment was to conform to democratic principles and to rest on the freely 
expressed will of the people. Accordingly, the military controls were 
eliminated. Shinto State was disestablished, militarism in schools was 
abolished, political prisoners were released, freedom of expression of 


opinion was secured. 

How the New Constitution was made and promulgated. The 

Japanese cabinet, in cumulation with General MacArthur, presented 
the draft of a new constitution on March 6, 194(3, which was accepted 
with minor changes by the Japanese Diet and finally promulgated by 
the Emperor in an imperial rescript on November 3, 194(3. This cons¬ 
titution is in sharp contrast with the constitution of 1039, for the 
preamble states: “We, the Japanese people acting through our duly 
elected representatives in the National Diet ...do proclaim that 
sovereign power resides with the people. ... Government .s a sacred 

trust, the authority of which is derived from the people, and the benefits 

of which arc enjoyed by the people.’ 

Rights of the People in the Constitution. Thus this constitution 
is based upon the sovereignty of the people who renounce war for all 
time. Chapter 3 of the constitution enumerates the Rights and Liber¬ 
ties of the people, which are: equality under law; no discrimination 
because of race, creed, sex. social status, or family origin; no extension 
of the peerage and no inheritance of titles of nobility; the inalienable 
right to choose public officials and to dismiss them; secrecy of the ballot; 
the right of peaceful petition; prohibition of involuntary servitude 
except as punishment for crime; freedom of religion and of religious 
organisation, with a prohibition or government support for any 
religion; freedom of assembly, association, press, anc a ot u i orms 
of expression; freedom of occupation, and of emigration and expatria¬ 
tion; academic freedom; equality of sex in marital relations, including 
property rights, inheritance, choice of domicile, and divorce; '<< 

public education; the right to work, with pmhil.i.. <>r cxpo.iaiioi. nl 

child labour; right of workers to organise and to bargain collectively, 
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inviolability of private property as defined by law and in conformity 
with the public welfare; no person to be deprived of life or liberty, 
except according to processes established by law; no search or seizure 
without warrant; and the right to a speedy public trial by an impartial 
tribunal in all criminal cases. 

The Legislature 

The Legislature and its functions. The constitution votes all 
legislative power in the Diet as the highest organ of state power and 
sole law-making organ of the State. It consists of two houses, viz., the 
House of Representatives (of 467 members) and the House of Coun¬ 
cillors (of 250 members). The members of both houses are elected by 
the people, the number of members of each house is determined by 
law. The House of Representatives is elected for a four-year term. 
Members of the House of Councillors are elected for six years, half of 
them retiring every three years. Members of the Diet receive payment 
and allowances and enjoy freedom of speech. Each house regulates its 
business and determines disputes regarding eligibility of its members. 
Their deliberations are public but secret meetings may be held when 
demanded by two-thirds or more of those present. Each house elects 
ils own president and other officials. . 

Powers of the Diet; how laws are made. The rules of pro¬ 
cedure, etc., are made by each house for conduct of its own business. 
The Prime Minister and other Ministers of State can attend and speak 
in any house but vote only in the one they are members of. The Diet 
sets up a court of impeachment for trying those judges against whom 
removal proceedings have been instituted. The ordinary session of the 
Diet is held once per year, but the Cabinet may convoke extraordinary 
sessions. Ordinarily, a bill becomes law when passed by both houses. 
If the House of Councillors fails to take a final decision within sixty 
days after receipt from the House of Representatives, or upon which 
the House of Councillors makes a decision different from that of the 
I louse of Representatives, the measure becomes a law “when passed a 
second time by the House of Representatives by a majority of two- 
thirds or more of the members present.” But this does not preclude 
the House of Representatives from calling the meeting of a joint com¬ 
mittee of both Houses, provided by law. With regard to the budget 
the constitution lays down: “Upon consideration of the budget, when 
the House of Councillors makes a decision different from that of the 
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House of Representatives, and when no agreement can be reached even 
through a joint committee of both Houses, provided by law, or in the 
case of failure by the House of Councillors to take final action within 
thirty (3o) days, the period of recess excluded, after the receipt o i 
budget passed by the House of Representatives, t ie ecision 
House of Representatives shall be the decision of the Diet. 

This also applies to the ratification of treaties. 

Amendment of the Constitution : how finally made 1 

gard to the amendment of the constitution, proposa s are 1111 * , 

Diet and finally referred to die direct vote ol the people thus: - - 

mentsto this Constitution shall be initiated by the Diet throu 
concurring vote of two-thirds or more of all the members of each House 
and shall thereupon be submitted to the people for ratification wh 
shall require the affirmative vote of a majority of all votes 
at a special referendum or at such elections as the Diet si 
After people’s ratification has been obtained the amendment is .m 
1 , r , . 11 ,, iu,. Fmncror in the name oi tlic people, 

mediately promulgated ' V xhc Constitution being the 

as an integral par. of me .hod of its amend- 

Supreme law of the land (Ait. . , 

men. is a peculiar one combining the sovereignty of the people and 

the Emperor’s dignity as the symbol ol State unit>. 

TiieJ^necuiive 

position and powers. The Japanese Constii u- 
distinction between the nominal (the Emperor and 
inet) executive. The Emperor is the Symbol of the 
nity of the people; his position is derived Imm . k 
in whom resides uhimatc sovereignty. Success.on to 



The Emperor; his 

tion makes a clear d 
the real (the Cabi 
State and of the uni 

will of the people in whom ... in , K( . i , ... , s n »ssed 

. _ .* . * . lw die Imperial House Law as pass< o 

the Imperial Throne is govern* 1 - . . • . 

by the Diet. The E 
matters of state requ 


"ci S « oVi :^ ^ si . iulioIial Ucad and all his acts in 
•lldrc ui'e advice and approval t.f the Cabinet which 

•i . r i ,The Emperor has no powers in the fichl ol 

is responsible for such acts, rin- 1 ^ |lcadshi of die state. He 

government; all hts by the Diet. I n the si.ni, In- 


appoints the Prime Minist 

i • . .i r-l.; ( riudce of the Supreme L.m 

manner lie appoints the CaliicijmiK 

i • i i r. i r.binei hc-peforms these acts 

advice and approval of the «^>-i r .. 

state and on behalf ofj,he people: 

constitution 

Diet 


; Court. With ihe 

in mailers ol 

»f the 


roinulgation of amendments . 

ueanuonncnanmiier-i'--; , ^ues^n vocal ion of .he 

institution, laws, cabinet oid«is • \msi ition ol die 

. .i» r Urniesciiiaiivcs Atusiauoii oi 

let; Dissoluticm-of the House ol 1 I 
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appointment and dismissal of Ministers of State and other officials as 
provided by law, and of full powers and credentials of Ambassadors 
and Ministers; Attestation of general and special amnesty, commuta¬ 
tion of punishment, reprieve, and restoration of rights; Awarding of 
honours; Attestation of instruments of ratification and other diplomatic 
documents as provided for by law; Receiving foreign ambassadors and 
Ministers ; Performance of ceremonial functions. 

Under the new constitution, the Emperor has lost the sovereign 
prerogatives and the exalted religious authority which he formerly 
possessed. Art. VIII further delimits his powers thus: “No property 
can be given to or received by, the Imperial House, nor any gifts can 
be made therefrom, without the authorisation of the Diet.” 

The Cabinet; its composition and powers. The executive 
power is vested in the Cabinet consisting of the Prime Minister (who 
is its head) and other Ministers of State as provided for by law; the 
Cabinet is collectively responsible to the Diet. The Prime Minister 
is designated from among the members of the Diet by a resolution of 
the Diet. In case of disagreement between the two Houses in designat¬ 
ing the Prime Minister, even after a joint session thereof, or the Coun¬ 
cillors’ failure to designate within ten days of the House of Representa¬ 
tives have made the designation, the decision of the Representatives is 
taken as the decision of the Diet. The Emperor then formally appoints 
the Prime Minister as designated by the Diet. The Prime Minister 
appoints the Ministers of State, a ma jority of whom must be chosen 
Tom among the members of the Diet. The Prime Minister mav remove 
the Ministers as he chooses. On a motion of no confidence passed by 
the House of Representatives or on rejection of the motion of confi¬ 
dence, the Cabinet as a whole resigns, unless the House of Representa¬ 
tives is dissolved within 10 davs. 

• 

The Prime Minister submits all bills and makes reports on general 
national affairs and foreign relations to the Diet, on behalf of the 
Cabinet, and exercises general supervision over the different adminis¬ 
trative branches. The Cabinet, as a whole, performs the following 
functions, besides general administration: Administer the law faithfully, 
Conduct affairs of State; Manage foreign affairs; Conclude treaties, 
subject to subsequent approval of the Diet; Administer the civil service 
in accordance with standards established by law; Prepare the budget, 
and present it to the Diet, (The Diet has final control over all taxation, 
monies, and expenditure); Enact cabinet orders in order to execute 
the provisions of this Constitution and of the law; Decide on general 
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amnesty, special amnesty, commutation of punishment, reprieve and 

restoration of rights. All laws or orders issued by the Cabinet are 
signed by the competent Minister of State and countersigne \ t le 

Prime Minister. . 

The Prime Minister and all other Ministers of State are civilians. 

This bars the appointment of military men to Cabinet rank. 


The Judiciary 

The Judicial Power is vested in a Supreme Court and in such inferior 

courts as are by law established. 1 his is just on the model of tic 

American system. No extraordinary courts can be established. Nor 

is the executive to exercise final judicial powei in any case. A jut o es 

are independent in the exercise of their functions. They cannot be 

removed from office except by public impeachment oi un c ss c cc a 

ed mentally or physically unfit. The judges of mfenor couns are 

appointed by the Cabinet from a list submitted by the Supreme .ourt. 

The Supreme Court is vested, like the American Supreme Court w.th 

the power to decide the constitutionality of any law, order, regulat.on 

or official act. . .... „ 

c i • i ..f Japan; it abolishes militarism, 

Such is the new constitution oi > 

ci • . • ii i i ilir Pinoeror. It establishes a iiuly 

Shintoism and the absolutism oi mo uui\> 

i • . -.u t x nr i; imciitarv type of executive witii 

democratic government with a painum > 

final power and sovereignty in the people. 

On way to amendment. Ii is futile to assert that the consuiu- 

tion of 1946 has introduced real demoerac y in Japan. it c oiisii u i 

was forced by the American victors on a defeated and sullen people 



amend the constitution, not for. - ,i, ,i„. ,>yimnc 

. #r . . 1 . 1 lonmcracv. lie considers both the extreme 

but for introducing real dcinoeia > . , a . s lo 

r»- i j i i r. I .ivinese politics as the two obstacles ui 

Right and the extreme Left in Japa 1 r.f the 

. .... rI He-nce the future amendment t>l tne 

the establishment of ileinoci ac>. 11 • v 4 ,r i:r.. 

.* rr;il democratic was mi . 

constitution will aim at the creation 
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THE GOVERNMENT OF CHINA 

If the passage of 4.000 years has affected the Chinese 
no more than the gliding of an hour, the existence of this 
great impassive people has not been without its effect upon 
the nations of Europe as upon the races of the Farthest 
East. 

-ANGUS HAMILTON 


Modern China occupies now ilic most important place in world 
politics It is the largest state, in population, having G01,930,U35 souls 
spread over an extensive area of 9,736,000 kilometers, lying north of 

the Himalayan ranges and south and cast of the Soviet Union. The 
People’s Republic of China consists of China proper (with its 25 pro¬ 
vinces), Inner Mongolian Autonomous Region, Tibet and the three 

municipalities of Peking, Tientsin and Shanghai. The capital ol the 

Republic is at Peking. 

History of the Constitution 

The history or the development or the Chinese people falls into diffe¬ 
rent periods, the ancient being older than the age of Greek and 
Roman civilizations. None of the European nations can boas, of a 
history of more than a millenium and a halfifwc date back the birth 
of France to the days or Clovis. A thousand years before Clovis Rome 
was only the chief city of central Italian confederation; of Macedonian 
Empire there was no trace left after three hundred years of its estab¬ 
lishment. And none of the Greek states was till then known to exist. 
But today in the Far East China lives as the inheritor of the most 
ancient civilisation known to man; it is acountry “vast in extent, pain¬ 
fully populous, a civilisation complex, elaborate, artificial to a degree, 
and tracing back its unbroken history beyond the date at which the 

Hebrew historian fixed the Deluge.” To the Western eyes the Chinese 

may have appeared to be a stagnant people. As the China man lived 

in the days of Confucius, so he has lived for two thousand five hundred 
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years. China remained in voluntary seclusion or isolation, as the 
European adventurers thought in the beginning of the modem period 
for a few centuries, but she had had direct cultural and spiritual 
relations with Ancient India from which she received the ethical 
doctrines of the Buddha. Dr. Legge thinks that the name China came 
to the Chinese from India where during the reign of the Indian 
monarch Kanishka in the second century A. D. (according to the 
narration of the Chinese pilgrim Yuanchuang who came to the Punjab 
in the sevenh century and saw the district) where the Chinese hostage 
was assigned a district which came to be known as Chek-ka or Tek-ka. 
The name China appears in the Brihat Samhita, a book composed 
in the sixth century A. D. Undoubtedly the name China was applied 
to the country after the Indian Buddhists went thereto propagate 
their doctrines. 

Ancient China. Three dynasties of antiquity ruled over 
China, namely, Hsi (with its Eighteen rulers from 2205 B. C. to 
1766), Shang (with its Twenty-eight rulers during 1766-1122 B. C.) 
and Chou (with its thirty-five rulers during 1122-249 B. C.). 
The last dynasty, Chou, was the dynasty of philosophers. There 
is advanced a theory that the Chous were perhaps foreigners 
of Tartar origin. Several feudal estates were formed over which 
the Chous held hegemony. Thereafter several dynasties ruled 
over the different parts of the extensive country till the emergence 
of the Tang Dynasty (610-907 A. D.). This period is regarded 
as the most glorious in Chinese history due to progress in art. science 
and literature. It was during this period that the old system of public 
examinations for literary degrees was reinstituted. The Tang dynasty 
was followed by several other's till the rise of the Manchu dynasty 
towards the close of the sixteenth century A. D. 

The Manchu dynasty in China. The Manchu dynasty attempted 
to bring the far flung parts of the country within its own domination 
and by the middle of the seventeenth century the Manchu Empire 
was completed, with their homeland (Manchuria) and the Eighteen 
provinces into which the conquered territory (China proper) was 
divided. Tibet was brought under their control about 1700; Mongolia 
by 1760; and Eastern Turkestan (Sinkiang) by 1789. 

The Manchu Emperor was at the head of this vast empire, who 
possessed immense powers, theocratic, patriarchal and autocratic. 
Twelve emperors of the Manchu dynasty ruled during the period, 
1616-1908. Among them the reign ofKang-hsi (1662-1722) is dis- 
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anguished for his patronage of literature and the high standard 
attained in arts for which China became particularly famous. It was 
during this period that the ceramics industry reached its high water¬ 
mark; and even today the Chinese pottery of that period is prized 
highly and fetches high prices in the market of antiquities. Kang-hsi 
was himself a great scholar; the dictionary bearing his name and 
known as the “Sacred Edict” was compiled under his patronage. It 
contains sixteen maxims concerning the duties of men in their own 
families, towards their neighbours, the importance of agriculture, 
respect for the law of the land, etc. It was promulgated by him when 

he was only seventeen years of age. 

The reign of Chien-lung (1736-1795) who succeeded Yuan-chung, 
stands on a par with that of Kang-hsi for the general prosperity ol the 

country and the enlightened form of government enjoyed during his 

peaceful reign. But with the advent of his son’s reign (Chia-ching. 
1796 - 1821 ) the peace which the country had enjoyed was seriously 
disturbed. It was during his reign that Lord Amherst’s mission which 
arrived in Peking in 1816 failed because Amherst declined to appear 
before the Emperor in his travelling dress after his arrival, and make 
prostrations according to the Chinese customs. The East India Com¬ 
pany which had been carrying on its fruitful trade with I-oachow and 
Amoy since 1664 succeeded in 1864 in acquiring a footing in Canton 
and entering into trade competition with the Portugese who had jea¬ 
lously guarded their trade monopoly with China Thus was eslal.lis4.ed 
British connection with China, which proved to be the beginning of a 
new movement for the unification and nation budding of Ch.n.u The 
British merchants found trade in opium with China ol great profit, 
but it led to evil effects on the health of the Chinese. 

Causes and results of the First and Second Opium 
Wars (1841 and 1858) in China 

These wars are called Opium Wars because one of the 
causes leading to them was the Chinese opposition to the B 1 
carrying on trade with Chinese people in Opium which was decla. ed 
by "he Chinese Government as a contraband. In reality. ^ 

real conflict between Britain and China was that the « , 

to get special rights of various kinds, including equality of status 

dealing with the Chinese Government, m China. 

The East India Company held the British monopoly io. li.uk 
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China. The Chinese Government had in 1720 authorised a Chinese 
Guild, called the Hong merchants of Canton to handle all trade 
transactions with foreigners. The Chinese Government was anxious to 
prohibit the eating and smoking of opium by its subjects and therefore 
it took all possible steps to prevent trade in opium between her 
subjects and the British traders who used to carry opium from India 
to be sold to Chinese. In 1800 all trade in opium was prohibited by 
the Chinese Emperor. But, secretly the British merchants sold opium 
to the Chinese in return for silver. The Chinese officials looked upon 
this transaction as draining of China. The Chinese Emperor was very 
anxious to prevent the illegal trade in opium. 

The British merchants used to trade with the Hong merchants from 
the port of Macao. In 1833 when the monopoly of trade enjoyed by 
the East India Company was ended, the British Government sent Lord 
Napier to supervise the British traders in China. He tried directly 
to deal at Canton with the Chinese merchants. This was objected to 
bv the Chinese Government who insisted on his return to Macao and 

4 

to deal through the Hong merchants. He was later replaced by Captain 
Elliot who assumed full responsibility for all the British-owned opium to 
be delivered to the Chinese Government. The British merchants were 
not pleased with the steps taken by Elliot to control the opium trade. 
The British merchants later on retired to Hong Kong from where they 
traded with Chinese merchants whom they allowed to fly the British 
llag over their boats carrying British goods. By this concession, the 
Chinese merchants favoured by the British traders used to carry on 
trade in contraband gootls prohibited by the Chinese Government. 
The officials of the Chinese Government demanded bond from the 
British merchants for not trading in contraband. The British mer¬ 
chants refused to comply. Later, there was an altercation in which a 
Chinese was killed by British sailors. War between China and Britain 
followed other events and in 1341 the British bombarded Canton. 

This first Opium War was ended by the Treaty of Nanking by 
which: 

(1) Friendship between China and Britain was established ; 

(2) The Chinese ports of Canton, Amoy, Foochow, Ningpo and 
Shanghai were opened to British trade and residence; 

(3j The island of Hong Kong was ceded to Britain; 

(4) Fifteen million dollars were paid by the Chinese Government 
as compensation for the losses suffered by the British merchants and 
the cost of the British expedition ; 
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(5) Regular import and export dues and tariffs were to be pro¬ 
mulgated; 

(6) The future communications between the British and Chinese 
Officers were to be made in a manner which gave equality of status 
to both. 

These Treaty rights which the Chinese Government was forced to 
give to the British were very much resented by the Chinese population, 
particularly at Canton where it had suffered serious losses. On the other 
hand, the British merchants assumed high air for having got much 
more than they had formerly expected or ever demanded. Conse¬ 
quently, the relations between the two were by no means happy and 
amicable. The Chinese Government later on granted similar conces¬ 
sions to the Americans also. 

The British merchants at Hong Kong then used several devices to 
carry on smuggling, into Chinese territory, of contia )an( ^ ,(,( 
They allowed the Chinese boats carrying British goods to lly the 
British Bag while carrying these goods into the .Chinese \cvviun\. 
Once the Chinese officials got aboard the Lorcha Arrow and pullet 
down the British Bag. As feelings between the two, the British ami 
the Chinese at Canton, had already been bad, the Arrow incident 

made their relations worse. 

In 1858 war again started between the British and the Chinese as 
the former took over the side of the Americans and French m their 

conflict with the Chinese over abuses ofextra-lemlor.ahty. Hus war 

was terminated by the Treaty of Peking which very much bro ,1 .. 

the terms or the first treaty settlement made by the IVeuue, 
Tientsin. The British and the french were granted rights of free 
travel in China under passports issued by their Consuls; they main¬ 
tained their resident ministers at Peking; the river Yangtze was 
opened to foreign mcrcl.antships with the right to trade a. rerun, 
specified ports; additional ten ports were opened to foreign trade s . a 

better definition of extra-territoriality was made ; the Chr.st.ans w.t, 
to be protected bv the Chinese Government; most avoured nation 
clause was inserted; higher indemnities were paid by t u. 
Government to the British and the l rench. 

Thu, the Treaties of Tientsin in 1858 and of Peking ...IHM gave 
considerable rights to foreigners in China, particu nr > to 1 
France. Later similar rights were ar.p.ircd by the Amcr.eam but 

without use of force in China. 

China struggles against foreign domination I he Clt.i s 
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were not satisfied with the two treaties of 1842-44 and 1858-60 which 
had ended the two Opium wars as they called them “unequal”. Their 
resentment was especially against two provisions (*) Conventional 
tariffs and (it) Extraterritoriality. By the first China surrendered 
her right to fix the customs duties on imports into China. On the 
other hand, the Western merchants objected to China levying arbitrary 
duties on imported goods and thus affording her chance to discrimi¬ 
nate between foreigners. They thought that a published set of tariffs 
agreed upon by reciprocal negotiations would be eminently fair and 
desirable. The Chinese thought that this amounted to an encroach¬ 
ment on their sovereignty. Extraterritoriality freed the foreigners 
from subjection to Chinese courts and laws. The Chinese objected to 
it because they saw that “In criminal matters it placed foreigners, 
when defendants, under the laws and officials of their respective 
governments and when plaintiffs, gave representatives of their govern¬ 
ments opportunity to see that justice was done in Chinese courts in 
which the cases were heard.” Similar concessions were not enjoyed 
by the Chinese in the Western countries. Clearly, therefore, such a 
position of inferiority was galling to the Chinese. Extraterritoriality 
led to serious abuses on the part of the foreigners who, under its garb, 
gave protection to even the Chinese merchants and citizens who were 
allowed to use the foreign flags over their boats to escape Chinese 
laws and duties. The result was that the treaty ports became centres 
of corruption, virtually independent of Chinese control, and foreign 
dominated enclaves in the heart of China. The introduction of 
Christianity in China had already resulted in the slow disappearance 
of ancient Chinese culture. 

The enlightened part of the Chinese people ascribed all this humi¬ 
liation of their country to the weakness of the Manchu regime. This 
dynasty had already ruled over China for over two centuries and 
reached its zenith, and internal disorders and discontent against its 
continuance had started. Of the many uprisings against the Manchu 
regime, the Taiping Uprising was the most important. Resulting 
directly from the impact of the West, it was led by Hung Hsi-ch’uan, 
a village teacher who had been unsuccessful in the competitive exa¬ 
minations to enter civil service in the Manchu administration. He 
started a socio-religious movement which at a very early stage in the 
1840’s and 1850’s assumed political aspect and aimed at the supplant¬ 
ing of the Manchu dynasty with a new one called T’ai P'ing (Great 
Peace) with Hung as the Emperor. The uprising sulfered organisa- 
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tional and administrative weakness although tt had the backmg of 
the crude peasantry. With the help of the foreigners the upr.smg was 

crushed and the resulting peace gave opportun.ty to the Manclms to 

As a result of the treaties China signed with the foreign powers she 

entered into diplomatic relations with the West but for qu.te along 

time it was a one-way traffic; while the forego embassies were 
established in China, she on her part had not taken steps to « 
diplomatic agents in foreign countries. In 18b7 however, China 
engaged an American, Anson Burlingame, who had by his conduct 
towards the Chinese won their confidence. He was asked by the 
Chinese authorities to go to the United States as their ambassador 

with a Manchu and a Chinese as his colleagues. , 

As a result of this diplomatic mission a treaty between China and 
the United States was signed a. Washington in 1868 , which provided 
for the integrity of China, encouragement of Chinese laboure 
immigration to the United Slates, reciprocity in the liberty to propa¬ 
gate religion, in residence and travel, and freedom from mterfeience 
by the Americans in the development of China. Later on Chinese 

legations were established in several European states. , 

Meanwhile a war of short duration was fought between China and 
Japan over Korean question, Japan insisting on Chinese recognition 
of Korean independence and China claiming it as her tributary. In 
this China suffered defeat, and Korea was recognised as an indepen¬ 
dent state. China had to pay indemnity to Japan. 

The most important sccpiel of the Ch,no-Japanese war was a threat to 
the integrity of China and the danger of her partition Uc Western 
powers entered into competition with each other for lending money 
,o China to enable her to pay the promised indemnity to Japan. 
These Dowers saw in such lending the golden opportunity to gam a 
r r ,,r in China to monopolise trade and control Chinese economy. 
Russia, France and Germany made different demands to obtain 
spheres of influence and each one succeeded m getting a slice. Brita n 
«" in these ^mands a threat ;o her ~,o = =; ^ 

Americans act,,died rights to construct 

..... • , r .I,.- c-xlciision ol the railroads. Oilier concessions 

different sections oi tnt <-xu ... , 

...... . „ r> . nronired consisted of eslablishincnl ol banks 

which the foreign powers a< q'"* 

and the ac.uisition of ‘•concessions the port towns. 

Tl.e United States, asa result ol her victory ... the Spa...sh-A..,cr.can 
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war of 1890 and the consequent annexation of Philippines, had by 
then become naturally interested in the western Pacific and was, 
therefore, not disposed to sit idly while the partitioning of China was 
taking place. The American Secretary of State, John Hay, enunciated 
the policy of “Open Door” in relation to China. He instructed the 
American ambassadors to Britain, Germany, Russia, France, Italy 
and Japan to attempt to obtain from the governments of these coun¬ 
tries an assurance (1) that they would not interfere with any treaty 
port or any vested interest within any so-called “sphere of interest” 
or leased tciritory that they held in China; (2) that the Chinese treaty 
tariff'would apply to all merchandise shipped into such ports within 
these “spheres of interest”, irrespective of nationality, and that the 
duties thereon would he collected by the Chinese government officials; 
(3) that no higher harbour dues should be exacted from vessels of 
another nation entering the ports in the “spheres of interest”, nor 
higher railroad charges demanded from other nations. This American 
policy meant equal opportunity for all in the trade with China. 

All these happenings created great general discontent among the 
politically conscious Chinese and a new revolutionary nationalist 
movement against foreign domination of China and for the establish- 
ment of a truly republican government in China after overthrowing 
the Manchu regime, came into being. 

Sun Yat-sen and new Chinese Nationalism. The soul of this 
new Chinese nationalist movement was Sun Yat-sen. Born in 1868 
near Canton, Sun Yat-sen was first educated in missionary schools 
and became a professed Christian. In 1895 he took part in the revo¬ 
lutionary movement and had to flee China with a price on his head. 

Of the many phases of the revolutionary movement that which 
merits special mention is the Boxer Uprising staged by a sccrect society 
of the Boxers, s*-* called because of their outward object to train 
youngmen in g\ mnastics and boxing but with the secret object of pre¬ 
paring them for the overthrow of the Manchu dynasty which, they 
thought, was responsible for the surrender of China to foreign powers. 
Necessarily it was an anti-foreigners movement and started its earlier 
adventures by violent attacks on foreign legations in Peking, and 
Chinese Christians whom the Boxers blamed for destroying Chinese 
culture and allying themselves with foreigners in the latter’s attempts 
to dominate China. The Boxer movement resulted in the murder of 
a lew foreign diplomats and a number of Chinese Christians. The 
foreign powers combined together and raised forces to combat the 
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rebellious Boxers and safeguard their own interests. They could not 
do more than protecting the legations as their forces were not enough 

to suppress the insurgents in the interior. .... 

The United States again came forward and while asserting its policy 
to rescue the foreign legations and protect the lives and property an 
other interests of the Americans in China made it clear that “the 
policy of the Government of the United States is to seek a solution 
which may bring about permanent safety and peace to China, pre 
serve Chinese territorial and administrative entity, protect all rights 
guaranteed to friendly powers by treaty or international law, and 
safeguard for the world the principle of equal and impartial trade with 
all parts of the Chinese Empire”. Russia did not accept this and 
occupied Manchuria. The Allied armies reached Peking lor the relief 
of the foreign legations. China was now at the mercy of the Allies 
And it took another year before the Boxer uprising was suppressed 

and the Boxer Protocol signed on September 7, 1901. 

The Boxer Protocol. The Protocol was termed the third treaty 
settlement, although it was not a treaty which required rat,heat,on 
The terms of the document were in lact almost all of them fulfilled 
by the Chinese Government before it was signed. Its twelve articles 
may be divided into three categories, viz., punitive, preventive and 
measures for establishing better relations between the panics. 1 he 
first provided for reparation for the assassination of the Gorman 
minister, Baron von Kctteler (Art. 1); punishment for the authors nl 


the crimes (Art. 2); reparation 


for the murder of the Japanese 


diplomat Sugiyama (Art. 3 ); erection of expiatory monuments m the 
desecrated cemeteries (Art. 4); payment of a total tdem.n.y l.xed at 
four hundred and fifty taclswi.lt interest at four per cent, to be pa.d 
oir in thirty-nine years or by December 31, 1940 (Art. 5) The second 
Of measures demanded the prolnb.t.on ol the 


category of preventive mcas 

importation of arms and ammunition, for two > tars an< 1 

if considered necessary (Art. 5 ); creation of a lega.ton m 1 ektng wtth 
adequate guards (Art. 7): the raring of Taku forts (Art. 11); occupa- 

.• . ii- i . twelve spec ified places between Peking and 

tion by allied troops ol twelve i 

' 1 _wm.mirnlinnti lirlweril tllC C.IIJIIal 

Shanaikwan 
and the sea 

infliction of stated p. , . ....... , 

the suppression of examinations and maktng provm, tal offir.als res¬ 
ponsible for future disturbances (Art. 10). he las. category melud .1 
articles 11 and 12 to improve co.nmcrc.al and political relat.ons h> 


cd troops or twelve spc. .bed places Dc.ween ,-eK.ng an, 

, for keeping open communications between the cap,tal 
'a (Art 9)- the posting of certain edicts specifying ,!,<• 

stated punishments for membership of ant.-forogn so,,e.y: 
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providing for the amendment of commercial treaties, and placing the 
Waiwu Pu first in rank before the other Six Boards. 

The Reformist Movement. The signing of the Protocol did not 
suppress the spirit of the Chinese revolutionaries who started the 
Reformist movement which was anti-foreign in spirit and aimed at 
the overthrow of the weak Manchu regime which was held responsible 
for all the ills of China and the humiliation suffered by the Boxer 
Protocol, and the final establishment of a republic. China had to pass 
through great difficulties; she was a virtual dependency of the foreign 
powers which were vying with each other for getting the uppermost 
hand. The Chinese youth by now trained in western methods of 
education and political institutions felt the urge to reform the various 
aspects of Chinese life, social, educational, economic and political. 
The reform movement had by now reached the different parts of the 
Chinese Empire. There was considerable unrest in the provinces, at 
which Peking took alarm. Province after province revolted; the six- 
year old Emperor had to make way for the establishment of a republic 
in 1911. 

It was at this stage that Sun-yat Sen who had directed the revolu¬ 
tionary movement from abroad, Japan, the United States and Europe, 
arrived in China on December 25, while the peace conference convened 
bv the various participants in the reform movement was still in session 
at Shanghai. The conference consisted of the representatives sent by 
different provincial assemblies. It assumed a representative capacity, 
declared China a republic and elected on December 21, Dr. Sun-yat 
Sen, who had been the acknowledged leader and soul of the Chinese 
revolutionary movement, as the first President of the Chinese republic. 
But the revolutionaries were themselves divided in different parts of 
the country. 

The final settlement of the conflict came with the abdication, on 
February 12, 1912, by the child-emperor, in consideration of(l)a 
good financial settlement; (2) the promise of security for members of 
the Manchu race and of the Imperial Household ; (3) promise for the 
upkeep of the Imperial tombs. In the south, Yuan Shih-kai had been 
declared president of another republic. Dr. Sun-yat Sen, anxious 
to maintain the unity of the country, resigned his provisional presi¬ 
dentship in favour of Yuan. Sun-yat Sen continued to guide the 
nationalist movement outside the government. 

China under Republican Rule (1912-26). Although differences 
between the various groups among the revolutionaries were temporized 
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and the provisional republic under Yuan Shih-kai continued, the 
most powerful group under Sun-yut Sen organised itself as Kuomintang, 
the National People’s Party, in 1912. Yuan obtained debts from 
Great Britain, France, Russia, Germany and Japan and thus supplied 
himself with the sinews of war against the radicals and in 1915, con¬ 
sidering himself sufficiently powerful, re-established monarchy and 
declared himself Emperor. This enraged the radicals who rose into 
revolt in Yunnan; later the rebellion spread to other provinces. Yuan 
postponed his coronation and then reinstated the republic, humiliated 
and chagrined, he lost his health and died on June 6, 191G. Thcformer 
Vice-President, Li Yuanhung, automatically became President and the 
country was again united under the leadership of Kuomintang. fhe 
outbreak of World War 1. however, brought in its train serious 
difficulties for the infant Chinese Republic. China sought help from 
the United States to preserve her neutrality. 

Not long after Japan entered the War on the side of the Allies 
and formed Anglo-Japancse alliance ; she presetted China with her 
twenty-one demands (January 1915;, in order to strengthen her posi¬ 
tion in South Manchuria and Eastern Mongolia; to secure possession 

of the German economic rights in Shantung; to obtain mining and 
railway concessions in central China. These demands caused great 
resentment, but situated as she was, China entered into negotiations 
and ultimately had to agree to fifteen of these demands in May 191 a. 
Japan's position in the Far East was now so strengthened that at the 
close of the War the Washington Conference of 1921 discussed the 
situation in the Far East. The treaty relating to China was signed by 
the nine powers' in November whereby the signatory powers and in the 
first article (China not a party) agreed (1) to respect the sovereignly 
the independence, a.id the territorial and administrative integrity of 
China; (2) to provide the fullest and most unembarrassed opportunity 
to China to develop and maintain for herself an effective and stable 
government; (3) to use their influence for the purpose of effectually 
establishing and maintaining the principle of equal opportunity for 
the commerce and industry of all nations throughout the territory 
or China; (4) to refrain from taking advantage of conditions mChina 
in order to seek special rights or privileges winch would abridge tin- 
rights of subjects or citizens of friendly States, and from counteracting 


I ti r* . » Knurr Italy. Ih lurnm, the Nclliri lands, Portugal, 

1 I hear were Cireal Imlam. i r* in< 1 * 1 • 

Japan, the United Staten and China. 
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action inimical to the security of States. Later by another treaty 
China’s right to enjoy tariff autonomy was also recognised. 

The Russian Revolution of 1917 had its repercussions on China and 
a number of Chinese nationalists were attracted to the Marxian doc¬ 
trines as a remedy for the economic and political ills of China. The 
Chinese Communists became the left wing of the revolutionaries. 
The other group organised by Sun-yat Sen into the Kuomintang 
worked in opposition to the Communists but in 1923, Sun-yat Sen 
entered into an alliance with the Chinese Communists then under 
the guidance of the Russian representative, Joffe, whereby the 
Communists, while retaining their own party organisation, were 
allowed to enter the Kuomintang. The Russians agreeing to help 
the establishment of Chinese national independence, sent Borodin 
to Canton to organise a new revolutionary republic; General Bluchcr 
was also sent to train the new Chinese army and Chiang Kai-shek 
(who had been in Russia as Sun’s emissary) was placed at the 
head of the new Whampa Military Academy which produced the 
new leaders of the Chinese army. The Communists continued to 
indoctrinate the youth and largely succeeded in creating anti- 
foreign feeling and sympathy for Marxian doctrines. China was 
fast on the way to becoming Red. With the death of Sun-yat Sen on 
March 12, 1925, the Kuomintang acknowledged Chiang as their chief 
leader. Sun-yat Sen had enunciated his Three Principles: People’s 
Government, People’s Livelihood, and People’s Nationalism (freedom 
from foreign control). 

Sun's death removed the unifying factor; the Communists and the 
Kuomintang came into open conflict. Chiang’s ability as a general 
stood him in good stead. His military successes resulted in the new 
unification of China. The Old republic came to an end and the 
Nanking Constitution under which it had worked lost its vitality. 
After completing his victorious March to the North and re-establishing 
the power and influence of the Kuomintang,Chiang resigned his military 
post, reassumed the leadership of the party and under the law of 
October 25, 1928, a new national government was established at 
Canton with himself as the head. On May 12, 1931, a provisional 
constitution by a National People’s Convention was adopted. It 
purported to follow the three principles of Sun-yat Sen, under the 
leadership of Chiang Kai-shek. 

In the North, Japan rcadvanced her designs on China and taking 
advantage of the Mukden incident of 1931, she occupied Manchuria 


THE GOVERNMENT OF CHINA 


609 


and set up there a puppet government with a new name ‘Manchukuo 
in place of Manchuria. The League of Nations failed to prevent Japan 
from violating the integrity of China guaranteed by the Nine Power 

Treaty of Washington in 1921. 

The outbreak of World War II and the declaration of war between 
Japan and the United States gave Chiang an opportunity with the 
aid of England, France and the United States to strengthen his posi¬ 
tion and get the recognition of China as one of the five Great Powers 
which were given permanent seats on the Security Council of the 
United Nations. Japan’s designs in China came to an end; she was 
driven out of China which she had occupied during the war. American 
forces and money helped the Chiang administration to fight the 
Communists who had started intensive campaign against the Chiang 
Kai-shek government. The Chinese Communists with the help of 
Russia succeeded in driving the Chiang government which fled to 

the island of Formosa in 1947, and the constitution it had forged in 

1946 came to an end, after three years of its promulgation. The 
Communists then came into power and appointed a Committee to 
draft a constitution for the establishment of the People’s Republic of 

China. 


The People's Rf.pum.ic of China 

The Communist regime that came into power on the flight of Chiang 
Kai-shek to Formosa (Taiwan) formed a Drafting Committee, headed 
by Mao Tsc-tung, on January 13, 1953. The Drafting Committee 
produced a Draft Constitution which was then accepted in March 
1954, by the Council of the Central People’s Government. The Draft 
was then seriously discussed in Peking and other provincial c.ties by 
about 0,000 persons, representing different democratic parties and 
groups, and people’s organizations of all sections of society. The dis¬ 
cussions lasted two months and certain amendments resulted from 
them. The amended Draft Constitution was then published all over 
China on June 14, 1954, for public discussions. It is estimated that 
about 150,000 million persons participated in the public discus¬ 
sions for over two months. In the light of the suggestions made 
in these discussions, the Drafting Committee of the People’s Republic 
of China made further revisions in the original Draft, and these were 
adopted at the thirty-fourh meeting of the Central People’s Govern¬ 
ment Council on September 9, 1954. This Draft was then reported to 
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the First National People’s Congress of the People’s Republic of 
China, at its first session, on September 20, 1954. 

Chinese Government under the Constitution of 1954 

On November 4, 1954, new governmental organisations set up 
according to the new Constitution came into existence. The People s 
Republic of China that had been proclaimed in Peking on September 
21, 1949, by the Chinese People’s Political Consultative Conference, 
with Mao Tse-tung as the Chairman, and inaugurated on October 1, 
with a common programme and 31 articles of Organic Law as the 
basis for the drafting of the Constitution, now began its constructive 
work, under the Constitution which derived its authority from the 
People themselves. 

Analysis of the Constitution and the Organs of Government. 

The Constitution of the People’s Republic of China epitomizes the 
struggle of the Chinese people to overthrow colonialism, feudalism 
and capitalism which, according to the Communists of China, were 
the three ills of that great people. 

Liu Shao-chi, while introducing the Report on the Constitution be¬ 
fore the first session of the People’s Congress, summarised the changes 
China had made, under the following five heads:— 


First, China is no longer in the position of a colony or 
dependency under the domination of foreign imperialism. 

It has become a really independent state.For more 

than a hundred years, the Chinese people made untold 
sacrifices to free themselves from domination by foreign 
imperialism. Their aspirations have come true.To¬ 

gether with the Soviet Union and the People’s democracies 
China has become a strong bulwark of world peace. 

Secondly, the age-old grip of feudalism on our country 
is now ended. 

Thirdly, our country has put an end to the long period of 
chaos. It has achieved internal peace and an unprecedented 
unification of the entire mainland. 

Fourthly, our country has, to a great extent, put an end 
to the situation in which the people had no political power. 
It has attained a high degree of democracy...... An 

enormous number of people who used to care nothing 
about affairs of state are now taking an active part in the 
political life of the country. 

And lastly, he stated that China’s great ally, the Soviet 
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Union, with which China had entered into a 
treaty of friendship was signed on February 14, 1 ha 

aided China in rehabilitating the national economy which, 
he said, had been ruined by the imperialists and the 

Kuomintang. 

The Constitution of China consists of 106 articles grouped into four 
chapters, preceded by a long Preamble. The Preamble guarantees 

“that China can in a peaceful way banish exploitation and povery 

and build up a prosperous and happy socialist societ> . _ 

states: “All nationalities of our country are united. in one am ? 
free and equal nations. This unity of China s nationa lticswi co 
to gain in strength, founded as it is on ever-growing rie_ |. sm 

mutual aid among themselves, and on the strugg c agains 1 J 

against public enemies of the people within the nationahtje^and 

against both dominant-nation chauvinism and local nationa• 

the cause of economic and cultural development, the state w concer p 
itself with the needs of the different nationalities, and, i cf _ 

of socialist transformation, pay full attention to t le specia ‘ 
istics in the development of each”. The preamble declare* China . 
“indestructible friendship with «be Soviet Union and Pcopk : s Dem 
cracics”, and her policy “to strive for the noble cause of world peace 

and the progress of humanity”. . ,„ n rjencral 

Chapter One, consisting of twenty articles, > Uy. dawn J 3 ” 

Principles. The First Article declares the copes <- based on 

as “a people’s democratic state led by the workmg class 
the alliance of workers and peasants”. China contams a very -arg 
number of urban and rural individual workers engaged ml'^" vn 

or non-agricultural labour. They earn t ° d , Chinaman 

labour. Mark Twain had once remarked. labourcl . s 

is rare, and a lazy one does not exis . B t bc en well 

who produce exquisite articles of mt and^cm^ be , wcen 
organized and Article I aims at cH * t percentage of the 

these and the peasants who fori , woul( j consolidate 

country’s population. This alliance, i All oower in the Republic 

and strengthen the working-class lea ers up. P National People’s 

belongs to the people and ^ and other organs 

Congress and the local people s cook > ^ »p| ic People’s 

or state practise “democratic centra ism a ll nationalities 

Republic of China is a multi-national - a natioIia li,y 

are equal and dUcrimina.ion against, or oppressor 
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is prohibited; all nationalities have freedom to use and foster the 
growth of their spoken and written languages; regional autonomy 
is allowed in areas with compact national minorities; the national 
autonomous areas are inalienable parts of the People’s Republic 
(Art. 3). 

Article 5 enumerates the various forms of ownership of means of 
production, namely, state ownership by the whole people; cooperative 
or collective ownership by the working masses; ownership by indivi¬ 
dual working people; and capitalist ownership. The state protects the 
right of peasants to own land and other means of production (Art. 8); 
it protects the right of handicraftsmen and other non-agricultural 
individual working people to own means of production (Art. 9). All 
these arc, however, to be laid down by law. By Article 10, the state 
protects the right of capitalists to own means of production; the policy 
of the state in this regard is to use, restrict and ultimately transform 
them into the socialist pattern. Citizens enjoy the right to own law¬ 
fully-earned incomes, savings, houses and other means of life, as also 
the right to inherit property according to law (Arts. 11 and 12). 

National People’s Congress as the Legislature. —Chapter Two 
consisting of Articles 21 to 84 describes the structure of the state. The 
highest organ of state authority is the National People’s Congress 
which is the sole legislative authority for the country; it is composed 
of deputies elected by provinces, autonomous regions, municipalities 
under the direct central authority, and the armed forces and the 
Chinese residents abroad; it iselected fora four-year term; it is convened 
once a year by its Standing Committee, but may be convened also 
whenever that Committee or one-fifth of the deputies so propose. 
It elects a presidium to conduct its proceedings. 

The functions and powers of the National People’s Congress are: 

(1) to amend the Constitution; 

(2) to enact laws; 

(3) to supervise the enforcement of the Constitution; 

(4) to elect the Chairman and the Vice-Chairman of the People’s 
Republic of China; 

(5) to decide on the choice of Premier of the State Council upon 
recommendation by the Chairman of the People’s Republic of China, 
and the component members of the State Council upon recommen¬ 
dation by the Premier; 

(6) to decide on the choice of the Vice-Chairman and other mem¬ 
bers of the Council of National Defence upon recommendation by tile 
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Chairman of the People’s Republic of China; 

' (7) to elect the President of the Supreme People’s Court; 

( 8 ) to elect the Chief Procurator of the Supreme People’s Procu- 

ratorate; 

( 9 ) to decide on the national economic plans; 

( 10 ) to examine and approve the state budget and the financial 
report; 

( 11 ) to ratify the status and boundaries of provinces, autonomous 
regions, and municipalities directly under the central authoiity; 

( 12 ) to decide on general amnesties; 

(13) to decide on questions of war and peace; and 

(14) to exercise such other functions as the National People’s 

Congress considers necessary. 

The National People’s Congress can remove from office: 

(1) the Chairman and Vice-Chairman of the People’s Republic 
of China; 

(2) the Premier and Vice-Premiers, Ministers, Heads of Com¬ 
missions and the Secretary-General ol the State Council; 

(3) the Vice-Chairmen and other members of the Council of 

National Defence; 

(4) the President of the Supreme People’s Court; and 

(5) the Chief Procurator of the Supreme People’s Procuratorate. 

All laws and other bills require a simple majority ol all the deputies 

to the National People’s Congress for enactment. But amendments 
to the Constitution require a two-thirds majority vole of all deputies. 
The Constitution lays down the rights and powers ol the deput.es to 

the National People’s Congress ihus: 

(a) they have the right to address questions to the State Council, 
or to the Ministries and Commissions of the State Council; 

(b) they may not be arrested or placed on trial without the consent 

of the National People’s Congress or, during its recess, of its Standing 

Committee; . . , , 

(c) they are subject to the supervision of the units which elect 

™ r,.rnllpfl bv them according to the procedure pres- 


them and can be recalled by 

cribcd by law. „ , 

The Standing Committee.-Thc Standmg Comm.ttce of the 

National People’s Congress is a permanently acting body of the 

National 

Ch 

elected by the Cong 


ational People’s Congress is a permanently acting .may o. me 
ational People’s Congress. It consists of the Chairman Vice- 
hairman, the Secretary-General and other members, all of them 
Icc.ed bv the Congress. It is responsible to the Congress wlnel. has 
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power to recall the members; it reports to the Congress. 

The Standing Committee exercises the following functions and 
powers: 

(1) to conduct the election of deputies to the National People’s 
Congress; 

(2) to convene the National People’s Congress; 

(3) to interpret laws; 

(4) to adopt decrees; 

(5) to supervise the work of the State Council, the Supreme People’s 
Court and the Supreme Peoples’ Procuratorate; 

(6) to annul decisions and orders of the State Council which contra¬ 
vene the Constitution, laws or decrees; 

(7) to revise or annul appropriate decisions issued by the govern¬ 
ment authorities of provinces, autonomous regions, and municipalities 
directly under the central authority; 

(8) to decide on the appointment or removal of any Vice-Premier, 
Head of Commission or the Secretary-General of the State Council 
when the National People’s Congress is not in session; 

(9) to appoint or remove the Vice-Presidents, judges, and other 
members of the judicial Committee of the Supreme People’s Court; 

(10) to appoint or remove the Deputy Chief Procurators, procura¬ 
tors, and other members of the Procuratoral Committee of the Pro¬ 
curatorate; 

(11) to decide on the appointment or recall of plenipotentiary repre¬ 
sentatives to foreign states; 

(12) to decide on the ratification or abrogation of treaties concluded 
with foreign states; 

(13) to institute military, diplomatic and other special titles and 
ranks; 

(14) to institute and decide on the award of state orders, medals and 
titles of honour; 

(15) to decide on the granting of pardons; 

(16) to decide, when the National People’s Congress is not in session, 
on the proclamation of a state of war in the event of armed attack on 
the country or in fulfilment of international treaty obligations con¬ 
cerning common de fence against aggression; 

(17) to decide on general or partial mobilization; 

(18) to decide on the enforcement of martial law throughout the 
country or in certain areas; and 

(19) to exercise such other functions and powers as are vested in it by 
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the National People’s Congress. . . r . 

The Standing Committee continues to exercise its functions and 

powers till its successor is appointed by the succeeding National 

PC An le other n c r ommittees, like the Nationalities Committee, the Bills 
Committee, the Budget Committee, and the Credentials Committee, 
established by the National People's Congress work under the direc¬ 
tion of the Standing Committee when the National Peoples Congress 

iS TheExecutive In the People’s Republic.-The executive organ 

it. • tr r Chairman of the People s Republic of 

China, whtTis tlmhead of State, and the State Council which is akin 
t 0 T h hc C Chairman ofThe'peopletRcpublic of China is elected by the 

i j i iHJ, tv-five years is eligible lor election lor uic 

a „d has reached the a f a - r J„. thc Constitution requires .he 

office. There is' also orcscr ibcs the same method of election and 
same qualifications and pres chairman . The Vice-Chairman 

term of office for him a ' , of thc lalt er's duties and also 

assists the Chairman m the £ ^ b incapacitalc d for a prolonged 

period um Vice-CiiairmL succeeds to the office of 

Chairman whenever it falls V ‘‘ C ,‘ 1 '^' , lic 0 r china promulgates laws 

The Chairman of the Peoph- of the Congress and its 

and decrees in pursuance ‘ ^ ^ rcmovcs , hc Premier, the 

Standing Committee. He ‘ ^ of Commissions and thc Sccretary- 
Vice-Premiers, Ministers, « q _ ^ vicc _ cliairmen 

General of the State Counc^JP of National Defence; confer state 

and other members of he ^ reclaims general amnesties and 

orders, medals and titles ol — P a stalc of wal , 

grants pardons; proclaims CKairmaI1 the Council of National 

and orders mobilization H forces of tllc co „ntry. He repre- 

Defence and commands tl in its relations will, foreign stales, 

sents the People’s Repul^bt- rcprescntalives and, in pursuance of thc 

receives foreign diplom ' s hc . appoints and recalls plenipo- 

Standing Committee o . astalcsarK l ratifies treaties concluded 

tentiary representatives ^ lie convenes a Supreme Stale 

with foreign stales. When .Jrman of thc People's Republic 

Conference (consisting ol the vice 
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of China, the Chairman of the Standing Committee of the National 
People’s Congress, the Premier of the State Council and other persons 
concerned) and acts as its Chairman. He submits the views of this 
Supreme Conference on important matters of state to the National 
People’s Congress, its Standing Committee, the State Council or other 
bodies concerned for their consideration and decision. He may 
entrust the Vice-Chairman of the People’s Republic to exercise such 
part of his own functions and powers as he may like. 

The State Council. —The State Council is the body which may be 
likened to the cabinet or the real executive branch of the government 
of any democratic country: it is the Central People’s Government and 
as such is the highest executive and administrative organ in the state* 
It is composed of the Premier, the Vice-Premiers, the Ministers, the 
Heads of Commissions, and the Secretary-General. Its organization is 
determined by law. The Premier directs the work of the State Council 
and presides over its meetings. The Vice-Premiers assist the Premier 
in his work. The Ministers and Heads of Commissions direct the work 
of their respective departments and issue orders and directives in 
accordance with laws and decrees and decisions and orders of the 
State Council, respecting their particular departments. The State 
Council is responsible to the National People’s Congress and reports to 
it; in case of recess of the Congress it is responsible to the Standing 
Committee. 

Article 49 of the Constitution lays down the following functions and 
powers of the State Council: 

(1) to formulate administrative measures, issue decisions and orders 
and verify their execution, in accordance with the Constitution, laws 
and decrees; 

(2) to submit bills to the National People’s Congress or its Standing 
Committee; 

(3) to coordinate and lead the work of Ministries and Commissions; 

(4) to coordinate and lead the work of local administrative organs 
of state throughout the country; 

(5) to revise or annul appropriate orders and directives issued by 
Ministers or Heads of Commissions; 

(6) to revise or annul appropriate decisions and orders issued by 
local administrative organs of state; 

(7) to put into effect the national economic plans and provisions of 
state budget; 

(8) to control foreign and domestic trade; 
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( 9 ) to direct cultural, educational and public health work; 

(10) to administer affairs concerning the nationalities; 

(11) to administer affairs concerning Chinese resident abroad; 

(12) to protect the interests of the state, to maintain public order 

and to safeguard the rights ol citizens; 

(13) to direct the conduct of foreign affairs, 

(14) to guide the building up of defence forces, 

(15) to ratify the status and boundaries.of autonomous chou, coun¬ 
ties, autonomous counties, and municipalities, 

(16) to appoint or remove administrative personnel according to 

provisions of law; and . 

(17) to exercise such other functions and powers as are vested m it 

by the National People’s Congress or its Standing Committee. 

These functions and powers or the State Council are, taken together 
and their import assessed in the totality of the governmental set up, 
are so great that “centralism” is undoubtedly the key-note of the 
Chinese People’s Republic; whether this centralism as qualified by the 
word “democratic” in theory can be really democratic in practice must 
depend largely upon the degree of political consciousness awakened 
in the masses and the realism of the freedom and rights of the 
individual citizens theoretically granted to them. 

Administrative Areas and their Administration 

r , • • * „ numnses the People’s Republic of China is divided 

For administrative purposes im * . . . !•_,]., mu i. fcr 

into provinces, autonomous regions and municipalities dtrectly u. de. 
central control The Provinces and autonomous regions are sub¬ 
divided into autonomous chou , counties, autonomous counties, and 

• • \ r T t o Counties and autonomous counties arc fuithcr 

municipalities. The Counties Municipalities 

divided into hsiane, nationality tisiang, auc f 

directly under cenfral authority and other large municipalities are 
divided to districts. Autonomous chou are divided into counties 

icipalitics. Autonomous regions, 
autonomous “untie . counl ies are all national autonomous 

autonomous chou and autonom 

arCaS A r administration of the areas mentioned above, 

For purposes of d - ^presenting the legislative 

people s congresses and people • _ n ovinres , municipalities 

and executive organs) are es . municipalities, municipal 

directly under central auth , ' j lo wns. Organs of self-goveru- 
districts, hsiang , nationality ttu 
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ment are established in autonomous regions, autonomous chou and 
autonomous counties. 

The people of each administrative area elect their people’s 
congresses (each at its own level) according to manner prescribed by 
law. The term of each provincial people’s congress is four years, and 
of each at the lower levels is two years. 

“The local people’s congresses at every level ensure the observance 
and execution of laws and decrees in their respective administrative 
areas; draw up plans for local economic and cultural development and 
for public works; examine and approve local budgets and financial 
reports; protect public property; maintain public order; safeguard the 
rights of citizens and the equal rights of national minorities”. They 
elect and recall members of the people’s councils at corresponding 
levels. The people’s congresses at county level and above elect and 
have power to recall the presidents of people’s courts at corresponding 
levels. 

The various local people’s congresses adopt and issue decisions 
within the limits of authority prescribed by law; they have power to 
revise and annul appropriate decisions and orders issued by the 
people’s councils at corresponding levels; those at nationality hsiang 
level also take specific measures appropriate to the characteristics of 
the nationalities concerned. The people’s congresses at the lower levels, 
that is, municipality, district, hsiang and towns, are subject to super¬ 
vision by the respective electorates: 

There are people’s councils, that is, the people’s governments, exer¬ 
cising executive organs authority at corresponding levels in the vari¬ 
ous provinces and other administrative areas mentioned above. The 
term of each of them is the same as that of the congress at the corres¬ 
ponding level. The organization of these councils is determined by 
law. They carry out the decisions of the people’s congresses at corres¬ 
ponding levels to which they are responsible. But all these people’s 
councils arc subordinate to and under the co-ordinating direction of 
the State Council. All this indicates that the Constitution takes 
special care to unify the different parts of the multi-national and 
multi-linguistic vast country China is; there is care taken not to give 
any of the provinces or administrative areas any semblance of power 
or authority given to the part-states in federal or quasi-federal states. 
The People’s Republic of China is a unified state and attempts at 
maintaining of full control over the various parts of the country 
through what the constitution of China calls “democratic centralism”. 
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The languages and local c “ stom tendencies ar e allowed to raise 
interfered with but no fissipa • Nationalism as 

their head so as to encourage locahsm at the eost o 
conceived in one of the three pr.nc.ples of Sun-yat Sen. 

The Judicial Svstem in the People’s Republic 

. ' r ^uvstem of the People’s Republic of China 

The set up of the judicial system ^ P ^ Constitution . Thc 

is described in section M of CI P R<; bt . fore the First People’s 
aim of the system was stated * ^ spcedy justice to the citizens. 

Congress to be to provide fm P (h ' Supreme People’s Court, 

There are three categories of ^ collrts Each of them has a 

local people s courts and spe « \ years. The organi- 

president at its head, whose ' by law; \hey are indepen- 

zation of the people s courts on | y to law; their work is super¬ 
dent in administering justice, J wl > jch a , so supervises the work 

vised by the Supreme 1 copie s _. . of highcr people’s courts 

of special people’s courts. ' m . t . r is followed, 

supervising thc work ol tho * in thc public unless otherwise 

Cases in the people’s ‘ arc assoc iatcd with the people’s 

provided for by law; people S '. lilic s arc allowed the use ol then- 

courts. Citizens of different ". ^ . occcc lings; wherever neces- 

spoken and written languages ovic ] c d. Besides thc conduct 

sary, interpreters for any P al > ‘ compact linguistic minorities, 
of hearings in the in thc languages of the localities 

the judgments arc also den 

concerned. . . • of people’s courts at different 

The elective judges the ins ^ cour(s al , owcr levels by those 
levels, the provision ofsup« ,v * lhc sysU . m of assessors, and the 

at the higher lcvcl *» ^""riiies in judicial proceedings, arc the 

use of languages of diih rc. and cheaper justice, 

many steps taken to ensure . 1 (ora(c exorcises procuratonal autho- 
Thc Supreme People s I r<> ‘ dcparlim .,Us of the State Council, 

rity throughout the country ' c | ll/ens tocn sure due observance 

all local organs of state, persons at clilfercnt levels ot 

of laws. There are local peop e bl^^ ^ supcrv ision, ultimately , <»! 

administrative units working w hich is ultimately responsible 

thc Supreme People’s P« 0< l,r * ,,n ‘ , . n<r j, s rc oess, to its Starnl- 

to the National People’s Congress, and dur.n_ 

ing Committee. 



620 


MODERN GOVERNMENTS 


Fundamental Rights and Duties of Citizens 

Contrary to the practice followed in other constitutions, the Consti¬ 
tution of the People’s Republic of China states the Fundamental 
Rights and Duties of the Citizens not in the beginning, but after the 
description of the administrative structure. Chapter Three contains 
clauses 85-103 which state these rights and duties. Citizens of China 
are equal before the law; those citizens who have reached the age of . 
eighteen have the right to vote and stand for election irrespective of 
their nationality, race, sex, occupation, social origin, religious belief, 
education, property status, or length of residence. Insane persons and 
those deprived by law of the right to vote and stand for election are 
disqualified from the enjoyment of this general right. 

The other rights guaranteed by the Constitution are : 

(1) freedom of speech, freedom of press, of assembly, of association, 
of procession and demonstrations; 

(2) freedom of religious belief; 

(3) freedom of person, no one to be arrested except by decision of 
a people’s court or with the sanction of a people’s procuratorate; 

(4) inviolability of home, privacy of correspondence, freedom of 
residence and of change of residence; 

(5) right to work for the enjoyment of which the state creates, 
through planned economy, more employment and better conditions 
of work and wages; 

(6) right to rest and leisure, by the prescription of working hours and 
holidays for workers and employees, and better facilities for building 
up of health; 

(7) right to material assistance in old age and in cases of illness or 
disability, bv providing for social insurance, social assistance and 
public health services; 

(3) right to education, the state establishing various types of schools 
and other cultural and educational institutions; 

(9) freedom to engage in scientific research, literary and artistic 
creation and other cultural pursuits, the state providing facilities for 
the purpose and necessary encouragement; 

(10) right to bring complaints against any person working in 
organs of state for transgression of law or neglect of duty, provision 
foi payment of compensation in case of loss suffered by citizens by 
reason of infringement by state officials. 

ilie stale protects the rights of the Chinese nationals resident 
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abroad; it grants asylums to any foreign national persecuted for sup¬ 
porting a just cause, for taking part in the peace movement or for 
engaging in scientific activity. 

The Constitution imposes certain duties on the citizens. They have 
to abide by the Constitution and law, uphold discipline at work, to 
keep public order and respect social ethics, to treat public property as 
sacred and inviolable, to pay taxes, to defend the homeland and per¬ 
form military service according to law. 

The rigorous enforcement of the prescribed duties of the citizens 
has been insisted upon by the state. The rights and duties thus stated 
and the nature of the central control have led to country-wide regi¬ 


mentation. 

In order to establish a socialist society and achieve the objectives 
set forth, the government has embarked upon Five-Year Plans to 
increase the prosperity of the people. Co-operative farming, the 
establishment of co-operatives, encouragement to cottage industries 
of various descriptions, the production of electric energy, improve¬ 
ment of agricultural methods, production of steel through state plants 
and blast furnaces of individual citizens in different areas, are some ol 
the many undertakings through which the living standard of the 
people is expected to be raised. I his will be in fulfilment ol the other 

principle of Sun-yat Sen. By the expulsion of foreigners who had 
obtained rights of extra-territoriality, and the consequent abolition of 
“concessions”, China has ended colonialism; by abolition of feudalism 


and the recognition or the rights of the peasants over land fulfilment 

of the third principle of the father of Chinese nationalism has been 
achieved. The Chinese Communists claim that they arc the true 
followers of Sun-yat Sen who, in the circumstances then prevailing, 
had started the real and honest movement for the liberation of China 
and her rise as a great independent nation in Asia. 


9 
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THE CONSTITUTION OF THE FRENCH REPUBLIC 1 


Preamble. On the morrow of the victory of the free peoples over 
the regimes that attempted to enslave and degrade the human person 
the French people proclaims again that every human ->ein 0 , W1 1 u 
distinction of race, religion or belief, possesses inalienable and sacred 
rights. It solemnly reaffirms the freedoms of man and of the citizen 
consecrated by the declaration of rights of 1789 and the fundamental 

principles recognized by the laws of the Repu ic. 

It proclaims, moreover, as particulars- necessary m o.tr tune, the 

following political, economic and social princip cs. 

The law guarantees to women in all doma.ns equal r.ghts wtth those 

° f Anyone persecuted because of his acts in favour of liberty has the 

right of asylum on the territories of the Repu ic. 

Everv one has the duty to work and the r.ght to obtain employ me . 
No one may suffer in his work or his employment by teas,,,, ol Ins 

origins, his opinions, or his beliefs. 

£ his riehts and interests by trade-union 

Every man may defend ms ri^u 

action and may join the union of his choice. . 

The right to strike is exercised w.th.n the framework of the laws 

‘’’EveTworker through his delegates, participates in collective 
bargaining on working" conditions as well as ,n the management 

of business. , . . , • , . 

All property and all business whose exploitation has “oq.. , red 

characteristics of a national public serv.ee ora monopoly ... fact should 

become the Drooerty of the comiriunity. # 

The nation assures to the individual and to the family the cond,turns 

necessary to their devvlopo.^' child> to th e mother and 

It guarantees to all, and noiauiy 

~ L ,, Scnirmbcr 21, 194G. Adopted by a popular 

‘ *' r< 7 ,h ' fr r "' k a vote of approximately 9,200,000 to 7.790.000. 

.be c^.muooa, basis of Frencb govermuent, . may be 

. • i ii,- ursc of the next few years, 

subject to amendment during the c 
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to aged workers, protection for health, material security, rest and 
leisure. 

Every human being who, by reason of his age, physical or mental 
condition or economic situation, finds himself incapable of work 
has the right to obtain from the community the means of decent 
living. 

The nation proclaims the solidarity and equality of all French 
citizens with regard to the burden resulting from national calamities. 

The nation guarantees equal access of the child and the adult 
to instruction, to vocational training and to culture. The organiza¬ 
tion of free and secular public education at all stages is a duty of the 
state. 

The French Republic, faithful to its traditions, conforms to the 
rules of international law. It will undertake no war with a view to 
conquest and will never employ its forces against'the liberty of any 
people. 

On condition of reciprocity, France consents to the limitation of 
sovereignty necessary to the organization and defence of peace. 

France forms with the peoples overseas a union founded on the 
equality of rights and duties without distinction of race or religion. 

The French Union is composed of nations and peoples placing in 
common, or coordinating, their resources and their efforts to develop 
their civilization, to increase their well-being and to assure their 
security. 

Faithful to her traditional mission, France proposes to guide the 
people for whom she has assumed responsibility toward freedom to 
govern themselves and democratically to manage their own affairs; 
putting aside all systems of colonization founded on arbitrary power; 
she guarantees to all access to public office and the exercise of the 
individual or collective rights and liberties proclaimed or confirmed 
above. 


Institutions Of The Republic 
Title I. Sovereignty. 

Article I. France is a republic—indivisible, secular, democratic and 
social. 

Article II. The national emblem is the tri-colour flag—blue, white 
and red—in three vertical bands of equal dimensions. 

The national hymn is the “Marseillaise.” 
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The motto of the republic is: “Liberty, Equality, Fraternity.” 

Its principle is: government of the people, for the people and by 

the people. , „ , 

Article III. The national sovereignty belongs to the Frenc 

people. 

No section of the people nor any individual may assume its 

exercise. ^ - 

The people in constitutional matters act by the vote of their represen- 

tatives and by the referendum. . . 

In all other matters they exercise sovereignty through their deputies 
in the National Assembly, elected by universal, equal, direct and 

secret suffrage. . , ^ ,, 

Article IV. Under conditions determined by the law, all Frenc 

nationals who are majors of both sexes enjoying their civil and political 
rights are voters. 

Title 2. The Parliament i 

Article V. The Parliament is composed of the National Asscm y 

and the Council of the Republic. , 

Article VI. The duration of the powers of each Assembly Us mode 
of election, the conditions of eligibility, the basis of ineligibilities and 

incompatibilities arc fixed by the law. 

However, the two chambers arc elected on a territorial basis- he 

National Assembly by universal direct suffrage, the Council of the 

Republic by the communal, departmental units, universal indirect 

suffrage. t 

The Council or the Republic is renewable, one-half at a time. 

Nevertheless, the National Assembly may itself elect by pro¬ 
portional representation councillors whose number shall no exceed 
one-sixth of the total number or members of the Council of 

R Thenumber of members of the Council of the Republic may not be 
less than one- third or more than half the number of members 

N Ardde Vi'," War may no, be declared without a vote of the 
National Assembly and concurrence in advance by the Council of the 

Article VIII. Each of the two Chambers is the judge of the ^‘S'bildy 
of its members and of the regularity of their election, it alone may 

receive their resignations. . . - n 

Article IX. The National Assembly convenes by right in annual 
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session on the second Tuesday of January. 

The total duration 'of interruptions of the session may not exceed 
four months. Any adjournments of sittings of more than ten days are 
considered as interruptions. 

The Council of the Republic sits at the same time as the National 
Assembly. 

Article X. The sittings of the two Chambers are public. Reports of 
debates in extenso, as well as the parliamentary documents, are 
published in the Official Journal. Each of the two Chambers may 
convene as a secret committee. 

Article XI. Each of the two Chambers elects its secretariat each year 
at the beginning of the session in accordance with the proportionate 
representation of the party groups. 

When the two Chambers meet together to elect the President of the 
Republic, their secretariat is that of the National Assembly. 

Article XII. When the National Assembly is not sitting, its secre¬ 
tariat, checking on the actions of the Cabinet, may convoke the Parlia¬ 
ment; it must do this on the request of one-third of the deputies or on 
that of the Premier. 

Article XIII. The National Assembly alone may vote the laws. It 
may not delegate this right. 

Article XIV. The Premier and members of Parliament have the 
initiative in legislation. 

Bills and Proposed laws formulated by the members of the National 
Assembly are tabled with its secretariat. 

The proposals framed by the members of the Council of the Republic 
are tabled with its secretariat and transmitted without rebate to the 
secretariat of the National Assembly. These may not be received when 
they would have as a consequence the reduction of receipts or the 

creation of new outlays. 

Article XV. The National Assembly studies the projects and pro¬ 
posals submitted to it in its committees, of which it fixes the number, 
composition and competence. 

Article XVI. The budget proposal is submitted to the National 
Assembly. 

4 

This law must include only strictly financial dispositions. 

An organic law will regulate the method of presentation of the 
budget. 

Article XVII. The Deputies of the National Assembly possess the 
initiative in expenditures. 
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However, no proposal for increasing expenditures or creating new 
expenditures may be presented during the discussion of the budget or 
of prospective or supplementary credits. 

Article XVIII. The National Assembly supervises the accounts of 
the nation. 

In this it is assisted by an accounting court. The National 
Assembly may entrust to the accounting court any enquiries or studies 
connected with public revenues and expenses or the management of 
the treasury. 

Article XIX. Amnesty may be accorded only by law. 

Article XX. The Council of the Republic examines proposed laws 

voted on first reading by the National Assembly. 

It gives its opinion at the latest within two months after a measure is 
sent to it by the National Assembly. 

When a budget law is involved, this delay is reduced, if desirable, 
to such an extent as not to exceed the time expended by the National 
Assembly in its examination and vote. When the National Assembly 
has decided on an urgent procedure, the Council of the Republic 
gives its advice in the same time as that provided for discussion in 
the National Assembly in settlement of the matter. The delays 
provided in the present article are suspended during interruptions 
of the session. They may be prolonged by a decision of the National 

Assembly. 

If the advice of the Council of the Republic conforms, or if it has not 
been given within the period provided in the preceding part, the law 
is promulgated as voted bv the National Assembly. 

If its advice docs not conform, the National Assembly examines the 
project or proposal for a law in a second reading. It determinesdefin.l- 
ively and in sovereign right the amendments submitted by the 
Council of the Republic, accepting or rejecting them in whole or in 
part. In case of total or partial rejection of these amendments, the 
vote in the second reading takes place by public ballot by an absolute 
majority of the members composing the National Assembly, when the 
vote on the whole has been expressed by the Council of the Republic 


under the same conditions. 

Article XXI. No member of Parliament may be prosecuted, 
arrested, detained or judged on the basis of opinions or votes expressed 

by him in the exercise of his functions. 

Article XXII. No member of Parliament may, during his term 

of office, be prosecuted or arrested for a criminal ofTencc except with 
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the authorization of the Chamber to which he belongs, except in 
case of a major crime. The detention or prosecution of a member 
of Parliament is suspended if the Chamber to which he belongs 

requests it. . , 

Article XXIII. Members of Parliament receive compensation faxed 

in relation to A grade of civil servants. 

Article XXIV. No one may belong at the same time to the National 
Assembly and the Council of the Republic. Ministers of Parliament 
may not be members of the Economic Council or of the Assembly of 
the French Union. 

Title 3. The Economic Council 

Article XXV. An Economic Council whose status is fixed by law 
examines and advises on proposed laws in its domain. These proposed 
laws are submitted to it by the National Assembly before the Assembly 
discusses them. 

The Economic Council may also be consulted by the Cabinet. It 
must be so consulted on the adoption of a national economic plan 
for the full employment of men and the rational use of material 

resources. 

Title 4. Diplomatic Treaties 

Article XXVI. Diplomatic treaties duly ratified and published 
have the force of law, even when contrary to domestic Ircnch laws, 
requiring for their application no legislative acts beyond those necessary 
to insure their ratification. 

Article XXVII. Treaties relative to international organisation, 
peace treaties, commercial treaties, treaties that involve slate finances, 
those relating to the status of persons and to thejpropcrty rights of French 
citizens abroad and those that modify French internal laws as well 
as those that involve the cession, exchange or addition of territory 
do not become definitive until after having been ratified by a law. 

No cession, no exchange and no addition of territory is valid with¬ 
out the consent of the interested populations. 

Article XXVIII. Diplomatic treaties duly ratified and published 
having an authority superior to that of internal laws, their provisions 
may not be abrogated, modified or suspended without a previous 
regular denunciation notified through diplomatic channel. When any 
one of the treaties mentioned in Article XXVII is involved, except 
commercial treaties, the denunciation must be authorised by the 
National Assembly. 

Title 5. The President of the Republic 
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Article XXIX. The President of the republic is selected by the 
Parliament. He is elected for seven years. He is eligible for re-election 

only once. 

Article XXX. The President of the Republic appoints in the Cabi¬ 
net the Councillors of State, the Grand Chancellor of the ‘Legion of 
Honor,’ Ambassadors and envoys extraordinary, members of the 
Superior Council and of the Committee of National Defence, rectors 
of universities, prefects, chiefs of central administration, general officers 
and representatives of the government in overseas territories. 

Article XXXI. The President of the Republic is kept informed ol 
international negotiations. 

The President of the Republic accredits Ambassadors and envoys 
extraordinary to foreign powers ; foreign Ambassadors and envoys 
extraordinary accredited to him. 

Article XXXII. The President of the Republic presides over the 
Cabinet. He causes to be established and has custody of the reports of 


the sittings. 

Article XXXIII. The President of the Republic presides with the 
same attributes over the Superior Council and the Committee of 
National Defence and assumes the title of chief of the armies. 

Article XXXIV. The President of the Republic presides over the 


Superior Council of the magistracy. 

Article XXXV. The President of the Republic exercises the right 
of pardon in the Superior Council of the Magistracy. 

Article XXXVI. The President of the Republic promulgates the 
laws within ten days after the transmission of a law definitively adopted 
to the Government. This delay is reduced to five days if urgency is 

declared by the National Assembly. 

Within the period fixed for promulgation the President of the Re¬ 
public may, in a message, ask the two Chambers for a new delibera¬ 
tion, which may not be refused. 

In default of promulgation by the President of the Republic within 
the limits fixed by the present Constitution, it shall be accomplished 

by the President of the National Assembly. 

Article XXXVII. The President of the Republic communicates 
with Parliament by messages addressed to the National Assembly. 

Article XXXVIII. Each official action of the President of the 
Republic must be countersigned by the Premier and by a Minister. 
Article XXXIX. Fifteen days alleasl, and thirty days almost before 

the expiration of the powers of the President of the Republic, Parlia- 
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ment elects a new President. 

Article XL. If in the application of the preceding article the election 
takes place when the National Assembly is dissolved in conformity 
with Article LI, the powers of the President in office are extended 
until the election of a new President. Parliament will elect this new 
President within ten days after the election of a new National 
Assembly. 

Article XLI. In case of disability noted by a vote of Parliament or 

0 

in case of vacancy through death, resignation or any other cause, the 
President of the National Assembly provisionally assumes interim 
functions of the President of the Republic. He will be replaced by a 
Vice-President. 

A new President of the Republic is elected within ten days, except 
under the conditions mentioned in the preceding article. 

Article XLI I. The President of the Republic may be tried only in 
case of high treason. 

He may be placed under accusation by the National Assembly and 
arraigned before the High Court of Justice under the conditions pro¬ 
vided in the Article LVII below. 

Article XLI 11. The function of the President of the Republic is 
incompatible with any other function. 

Article XLI V. Members of families having reigned in France are 
ineligible for the Presidency of the Republic. 

Title 6. The Cabinet 

Article XLV. At the opening of each Legislature, the President 
of the Republic, after the customary consultations, designates the 
Premier. 

'1 he latter may not constitute his Cabinet until invested with 
the confidence of the Assembly expressed by a public vote of an abso¬ 
lute majority of the Deputies, except if force majeure prevents the meet¬ 
ing of the National Assembly. 

The same procedure is followed during the sitting of the Legislature 
in case of vacancy through death, resignation or any other cause, with 
the exception cited in article LI I below. 


No ministerial crisis occurring within fifteen days of the nomination 
of the Ministers will count for the application of Article LI. 

Article XLVI. The Premier and the Ministers chosen by him are 
named by a decree of the President of the Republic. 

Article XIA II. 1 lie Premier assures the execution of the laws. He 
appoints all civil and military officials except those referred to in 
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Articles XXX, XLVI and LXXXIV. 

The Premier assures the high direction of the armed forces and co¬ 
ordinates the putting into operation of the national defence. 

The acts of the Premier mentioned in the present article are coun¬ 
tersigned by the interested Ministers. 

Article XLVIII. The Ministers are collectively responsible to the 
National Assembly for the general policy of the Cabinet and indivi¬ 
dually for their personal actions. 

They are not responsible to the Council of the Republic. 

Article XLIX. A question of confidence may not be placed except 
after deliberation by the Cabinet; it may not be placed except by the 
Premier. 

The vote on a question of confidence may not take place until a 
whole day after it has been placed before the Assembly. It takes place 
by public vote. 

Confidence may not be refused to the Cabinet except by an absolute 

majority of the Deputies of the Assembly. 

This refusal entails the collective resignation ol the Cabinet. 

Article L. The voting of a motion of censure by the National As¬ 
sembly entails the collective resignation of the Cabinet. 

This vote cannot occur until a full day after the deposit of the mo¬ 


tion. It takes place by public ballot. 

The motion of censure may not be adopted except by an absolute 

majority of the Deputies of the Assembly. 

Article LI. If in the same period of eighteen months two Minis¬ 
terial crises occur under the conditions mentioned in Articles XLIX 
and L, the dissolution of the National Assembly may be decided by 
the Cabinet after advice of the president of the Assembly. 1 he dissolu¬ 
tion shall be pronounced in conformity with this decision by a decree 


of the President of the Republic. 

The dispositions of the preceding paragraph are applicable only 
after the expiration of the first eighteen months of the legislature. 

Article LII. In case of dissolution, the Cabinet, except the Premier 
and the Minister of the Interior, remains in office for the dispatch of 


current affairs. 

The President of the Republic designates the president of the 
National Assembly as Premier. The latter designates a new Muns¬ 
ter of the Interior in agreement with the secretariat of the National 

He designates as Ministers of State members of the groups 

not represented in the Government. 


Assembly. 
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General elections take place atleast twenty days and not more than 
thirty days after the dissolution. 

The National Assembly convenes by right on the third Thursday 
after its election. 

Article LIII. The Ministers have access to the two Chambers and 
their committees. They must be heard when they request it. 

They may have themselves been invited to participate in discussions 
before the Chambers by committee members designated by decree. 

Article LI V. The Premier may delegate his powers to a Minister. 

Article LV. In case of vacancy through death or for any other reason, 
the Cabinet designates one of its members to exercise provisionally the 
functions of Premier. 

Title 7. The Penal Responsibility of Alinisters 

Article LVI. Ministers are responsible penally for crimes and 
offences committed in the exercise of their functions. 

Article LVII. Ministers may be placed under accusation by the 
National Assembly and ordered before the High Court ofjustice. 

The National Assembly decides by secret ballot and in accordance 
with an absolute majority of the members of which it is composed, 
except those who are participating in the prosecution in the inquiry or 
in judgment. 

Article LVIII. The High Court ofjustice is elected by the National 
Assembly at the opening of each legislature. 

Article LIX. The organization of the High Court of Justice and its 
procedure are determined by a special law. 

Title 8. The French Union 

Section 1. Principles. Article LX. The French Union is formed 
on the one hand by the French Republic, which includes metro¬ 
politan France and the departments and territories overseas; and on 
the other hand by the territories or associated states. 

Article LXI. The situation of the associated states in the French 
Union depends for each of them oh the act that defines its relations 
with France. 

Article LXII. The members of the French Union place in com¬ 
mon their entire means for guaranteeing the whole of the Union. The 
Government of the Republic assumes the coordination of these means 
and the direction of policy suitable for preparing and assuming this 
defence. 

Section 2. Organisation. Article LXIII. The central organs of 
the French Union are: The Presidency, the High Council and the 
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Article LXIV. The President of the Republic is the President of the 
French Union, whose permanent interests he lepresents. , 

Article LXV. The High Council of the French Union .s co ™P°^ ; 

under the presidency of the President of the Cn.on, o a g 
of the French Government and the representat.on that each of 
associated States has the power to accredit to the Pres.dent of the 

U ft°h n as the function of assisting the Government in the general conduct 

of the Union. . . 1 i. ,ir 

Article LXVI. The Assembly of the French Un.on is ' 

of members representing metropolitan France and half of manUr. 

representing the overseas departments and terntor.es and the assn 

An organic law shall determine the cond.uons under which 
different parts of the population will be represente • T • n irc 

Article LXVII. The members of the Assembly oflhc U n 
elected by territorial assemblies with respect to overseas d epar mem 
and territories; they are elected in n.etropohtan France u dm umln. 

of two-thirds by m = r " bc " ^^^r Tone-ddrd by members of the 
home country and to the numoei 

Council of the Republic representing t c tome court > , . to 

Article LXVI1I The associated States may destgnate delegates to 
the Union Assembly within the limits and cond.t.ons f.xed b> a, 

ternal law and act in each State. . ,i ie 

Article LXIX. The President of the French Umoi, co. oUs d e 
Assembly of the French Union and closes its sess.ons. He 

vokc it on demand of half its membe rs. . n s 

The Assembly of.he French Union may no, s.t dur.ng ,.Her. upturns 
of sessions of Parliament. ..... v vVT XXII and 

or proposals that arc sul.m Republic or the governments ol 

hiv or the* Onvprnmcnt ol the i i 

>1 uiions submitted to 


bly or the Government 
associated Stales. 

The Assembly is qualified to pro 


nounre on rcs< 


1 ne rtssemmy is ( 1 ,UUI ‘ J . c Ulkt . n into conside, atn.n, to 

it by one of Us members and, .1 > ^ NalioIia l Assembly. It 

instruct its secretariat to transmit the 
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may make proposals to the French Government and to the High 
Council of the French Union. 

To be admissible, the resolutions referred to in the preceding para¬ 
graph must relate to legislation concerning overseas territories. 

Article LXXII. In the overseas territories the legislative power 
belongs to Parliament as concerns criminal legislation, the regime of 
public liberties and political and administrative organization. 

In all other matters French law is applicable in the overseas 
territories only by special order or if it has been extended by decree to 
the overseas territories after consultation with the Assembly of the 
Union. 

Moreover, as an exception to Article XIII, special dispositions 
may be applied by edict to each territory by the President of the 
Republic in the Cabinet with the advice of the Assembly of the 
Union. 


Section 3. Departments and Overseas Territories. 

Article LXXIII. The Legislative regime of the overseas departments 
is the same as that of metropolitan departments save for exceptions 
fixed by law. 

Article LXXIV. The overseas territories are endowed with 
special status taking into account their special interests in the general 
interests of the Republic. 

This status and the interior organization of each overseas territory 
or each group of territories are fixed bylaw after the advice of the 
Assembly of the French Union and consultation with the territorial 

assemblies. 

Article LXXV. The respective status of members of the Republic 
and of the French Union are susceptible to evolution. 

Modifications of the status and passage from one category to an¬ 
other within the framework set by Article LX may result only from a 
law voted by Parliament after consultation with the territorial assem¬ 
blies and the Assembly of the Union. 

Article LXXVI. The representative of the Government in each 
territory or group of territories is the depository of the powers of the 
Republic. He is the chief of the administration of the territory. 

He is responsible for his acts to the Government. 

Article LXXVII. In each territory an elected assembly is instituted. 
The electoral regime and the composition and competence of the 
Assembly are fixed by law. 


Article LXXVIII. In groups 


of territories the management of 
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common interests is confided to an Assembly composed of members 
elected by the territorial Assemblies. Its composition and powers are 

fixed by law. 

Article LXXIX. The overseas territories elect representatives to 
the National Assembly and the Council of the Republic under condi¬ 


tions determined by law. 

Article LXXX. All natives of overseas territories have the status 
of citizens with the same standing as French citizens of metropolitan 
France or of overseas territories. Special laws will establish the c°nt * 

tions under which they will exercise their rights of citizenship. 

Article LXXXI. All French natives and natives ol the French 
Union arc citizens of the French Union, which assures them the enjoy¬ 
ment of the rights and liberties guaranteed by the preamble of the 

present Constitution. . 

Article LXXXI I. Those citizens who have not French civil status 

will preserve their personal status as long as they have not renounced 

it. This status cannot in any case constitute a motive for refusing or 

limiting the rights and liberties pertaining to the status ol l iench 

citizen. 

Title 9. The Superior Council of the Magistracy. 

Article LXXXIII. The Superior Council of the Magistracy is 



thirds majority and chose- . 

elected under the same conditions; six persons designated as follow., 
four magistrates elected for six years caci, representing .1 ‘ .1 ”■ 

magistrates under conditions prescribed by law, and tou. alternates 
elected under the same conditions; two members designatedI fo x 
years by the President of the Republic outside Par a»l: and hr 
magistracy but from the judiciary professions, and two alternates 

designated under the same conditions. 

The decisions 



a majority 
Article 

trates from_ 

except those of the public prosecutor’s office. 

The Superior Council of the- Magis.racy assures m conlmmits w 

the law, the discipline of its magistrates, their melrpe.ern e, a 

administration of judiciary tribunals. The presiding mag,.sna.es a., 
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not removable. 

Title 10. Local Government Units 

Article LXXXV. The French Republic, one and indivisible, recog¬ 
nizes the existence of local government units. These units arc com¬ 
munes, departments and overseas territories. 

Article LXXXVI. The framework, the scope and the eventual 
regrouping of communes, departments and overseas territories are 
fixed by law. 

Article LXXXVII. Local government units freely administer them¬ 
selves through Councils elected by universal suffrage. The execution 
of the decisions of these Councils is assured by their Mayors or their 
Presidents. 

Article LXXXVIII. The coordination of the activities of state 
officials, the representation of the national interests and the adminis¬ 
trative supervision of local government units are assured within the 
departments by the delegates of the Government designated by the 
Cabinet. 

Article LXXXIX. Organic laws will extend departmental and 
municipal liberties; they may provide for certain large town struc¬ 
tures and manners of functioning that differ from those of small 
communes and that entail special dispensations for certain depart¬ 
ments; they will determine the conditions of application of Articles 
LXXXV-LXXXVIII above. 

Laws will likewise determine the conditions under which local ser¬ 
vices of central administration will function in order to bring the 
administration closer to the people. 

Title 11. The Revision of the Constitution. 

Article XG. Revision takes place in the following manner: Revision 
is to be decided by a resolution adopted by an absolute majority of 
the members composing the National Assembly. 

The resolution stipulates the object of the revision. 

After at least three months it undergoes a second reading under 
the same conditions, unless the Council of the Republic, to which the 
resolution has been referred by the National Assembly, has adopted 
by an absolute majority the same resolution. 

After the second reading, the National Assembly drafts a bill for the 
revision of the Constitution. This bill is submitted to Parliament and 
voted by a majority in the manner of an ordinary law. 

It is submitted to a referendum unless it has been adopted on a 
second reading by the National Assembly by a majority of two-thirds 
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or been voted by a majority of three-fifths by each ‘he two house^ 

No constitutional revision touching the ex.stence of the Councof 
the Republic can be made without the concurrence of that Conned or 

resort to a referendum. . , , . n 

The bill is promulgated as constitutional law by the President 

cS is presided over by the 

,h. c^.,,1 or ,h„ S . 

Assembly at the beginning 01 catu • • ^ three 

\ A . r or,rl rhosen outside its membership, and tnrcc 

zrrr,:xr c ““ ii 

.« <*- ••>“ d b >- " ,c 

National Assembly entail a revision constitut o_ , . o j- t j lc 

Article XCII. In ‘he period allow^ f- <= p rcsidcnt of ,hc 

-rssr. ------- 

cil having decided by an “^olute^ major, V cm bctw . cn ,he 

committee examines the law, - if it does not 

National and *.«£££«-£ SX *.-. 

succeed, takes .ts decision > days incase of urgency. 

request. This period ^, ^^.Ky of revis.... Titles 

It is competent to decide on i 

1 to 10 of the present Con f Uu """‘ ; llio „ „f the committee, entails 

Article XCIII. A law that, ‘ ^ ^ N ., li(mal Assembly fur 

a revision of the Constitution is sc 

further consideration. . . « | ;IW may not be 

If Parliament adheres to in ,1m manner 

promulgated until the Consult 

provided in Article LXXXII. , , prov i s i„„* of Titles 1 

If the law is considered m “ n «*™ t ^ ulgat Sl within the period 
to 10 of the present Com.hu . pcrio a ls proUmgcd by the .ukh- 

provided in Article XXXV l, w 1 -diove. 

tion of the periods provided in Artie c die mriio- 

ArticleXCIV. In ease of the occupation ofaJlorp Ik . 

poll,an territory by foreign forces, no procedure of 

started or continued. r m.mnunrnt may not be the 

Article XCV. The republican form of government > 
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subject of a proposal of revision. 

Title 12. Temporary Provisions. 

Article XCVI. A secretariat of the National Constituent Assembly 
is charged with assuring the permanence of national representation 
until the meeting of the deputies of the new National Assembly. 

Article XCVI I. Incase of exceptional circumstances, the deputies 
belonging to the National Constituent Assembly may, until the date 
provided in the preceding article, be called into session by the secre¬ 
tariat either on their own initiative or at the Government. 

Article XCVIII. The National Assembly will meet with full autho¬ 
rity on the third Thursday after the general elections. The Council of 
the Republic will meet on the third Tuesday after its election. The 
present constitution will take effect from that date. 

Until the meeting of the Council of the Republic, the organization 
of public powers will be determined bv the law of Nov. 2, 1945, the 
National Assembly having the attributes conferred by that law on the 
National Constituent Assemblv. 

4 

Article XCIX. The Provisional Government formed under Article 
XCVIII will hand its resignation to the President of the Republic on 

his election by Parliament under the conditions fixed by Article XXIX 
above. 

Article C. The secretariat of the National Constituent Assembly is 
charged with preparing the meeting of the Chambers created by the 
present constitution and providing for them, before the meeting of 
their respective secretariats, the meeting places and administrative 
facilities necessary to their functioning. 

Article Cl. During a period of not more than one year dating from 
the meeting of the National Assembly, the Council of the Republic 
may officially' deliberate when two-thirds of its members have been 
proclaimed elected. 


Article CII. The first Council of the Republic will be renewed 
entirely in the year after the renewal of the municipal councils, which 
shall take place within one year dating from the promulgation of the 
constitution. 


Article CIII. Until the organization of the Economic Council and 

during a maximum period of three months dating from the meeting 

of the National Assembly, the application of Article XXV of the 
present constitution shall he suspended. 

Article CIV. Until the meeting of the Assembly of the French Union 
and during a maximum period of one year dating from the meeting of 
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the National Assembly, the application of Article LXXI and LXXII 
of the present constitution shall be suspended. 

Article CV. Until the promulgation of the laws provided for in 
Article LXXXIX of the present constitution and without prejudice to 
measures fixing the status of various departments and overseas territories, 
the departments and communes of the French Republic will be adminis¬ 
tered in conformity with existing laws except for Paragraphs 2 and 3 of 
Article XCVI1 of the law of April 5, 1884, for the application of 
which the police of the state shall be placed at the disposal of mayors. 

Nevertheless, the acts of the prefect in his capacity as representative 
of the departments will be carried out by him under the permanent 
supervision of the president of the departmental assembly. 

The provisions of the preceding paragraph are not applicable to the 

Department of the Seine. 

Article CVI. The present constitution will take cfiect on the day of 
the meeting of the National Assembly. The National Assembly will 
meet with full authority on the third Thursday after the general elec¬ 


tions. 


Until the first meeting of the Council of the Republic, the organisa¬ 
tion of public powers will continue to be determined by the consti¬ 
tutional law of October 21, 1945, the National Assembly taking the 

place of the Constituent Assembly. 

Article CVII. The present constitution will be promulgated by the 
President of the Provisional Government of the Republic within two 
days after the date of the proclamation of the results of the referendum 
and in the following form: ‘The National Constituent Assembly had 
adopted, the French people have approved and the president ol the 
Provisional Government of the Republic promulgates the Constitution 
that follows: (the text of the Constitution). 
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THE CONSTITUTION OF JAPAN 1 


We The Japanese people, acting through our duly elected represen¬ 
tatives in the National Diet, determined that we shall secure for our¬ 
selves and our posterity the fruits of peaceful cooperation with all nations 
and the blessings of liberty throughout this land, and resolved that 
never again shall we be visited with the horrors of war through the 
action of government, do proclaim that sovereign power resides with 
the people and do firmly establish this Constitution. Government is a 
sacred trust of the people, the authority for which is derived from the 
people, the powers of which arc exercised by the representatives of the 
people, and the benefits of which are enjoyed by the people. This is a 
universal principle of mankind upon which this Constitution is found¬ 
ed. We reject and revoke all Constitutions, laws, ordinances, and 


rescripts in conflict herewith. 

We, the Japanese people, desire peace for all time and are deep y 
conscious of the high ideals controlling human relationship, and we 
have determined to preserve our security and existence, trusting in the 
justice and faith of the peace-loving peoples of the world. We desire 
to occupy an honoured place in an international society striving for 
the preservation of peace, and the banishment of tyranny and slavery, 
oppression and intolerance for all time from the earth. We recognize 
that all peoples of the world have the right to live in peace, free from 


fear and want. 

We believe that no nation is responsible to itself alone, but that laws 
of political morality are universal; and that obedience to such laws is 
incumbent upon all nations who would sustain their own sovereignty 
and justify their sovereign relationship with other nations. 

We, the Japanese people, pledge our national honour to accomplish 

these high ideals and purposes with all our resources. 

Chapter 1. The Emperor. Article I. The Emperor shall be the 
symbol of the state, and of the unity of the people, deriving his position 
from the will of the people with whom resides sovereign power. 


i Official Gazette, English Edition, Extra, November 3,1916, Government Printing 
Bureau, Tokyo. Promulgated November 3, 1916. 
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Article II. The Imperial Throne shall be dynastic and succeeded 
to in accordance with the Imperial House Law passed by t h ict# 
Article III. The advice and approval of the Cabinet shall k: re¬ 
quired for all acts of the Emperor in matters of state, an tic a Jinc 

shall be responsible therefor. . r 

Article IV. The Emperor shall perform only such acts in matters o 

state as are provided for in this Constitution and he s la not 

powers related to government. _ 

The Emperor may delegate the performance of his acts in mattcis 

ofstateasmay be provided by law. 

Article V. When, in accordance with the Imperial House Law, a 

Regency is established, the Regent shall perform his acts m matt us 

state in the Emperor’s name. In this case, paragrap 1 oik 

preceding article will be applicable. 

Article VI. The Emperor shall appoint the Prime Minister as c co¬ 
llated by the Diet. „ , , 

The Emperor shall appoint the Chief Judge o tic uptime 

as designated by the Cabinet. r ,, 

Article VII. The Emperor, with ihe advice and approval <» c 
Cabinet, shall perform the following acts in matters of state on Ik In 

of the people: ... , • 

Promulgation of amendments of the Constitution aus, c.i mu 

orders and treaties. 

Convocation of the Diet. 

Dissolution of the House of Representatives. 

Proclamation of general election of rnembci soft ic let. 

Attestation of the appointment and dismissal of Ministers nl State 

and other officials as provided for by law, and of u P oWtls 

credentials of Ambassadors and Ministers. 

Attestation of general and special amnesty, commulal.on ol pun.sh- 

ment, reprieve, and restoration of rights. 

Awarding of honours. , ... . . 

Attestation of instruments of ratification and other d.plomat.c docu- 

ments as provided for by law. 

Receiving foreign ambassadors and ministers. 

Performance of ceremonial functions. 

Article VIII. No property can be given to or rcccivct »y, - 

Imperial House, nor any gifts can be made therefonn, without Uu 

authorization of the Diet. *. , i v 

Chapter 2. Renunciation of War. Art.cle IX. Asp.rmg smcc.rly 
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to an international peace based on justice and order, the Japanese 
people forever renounce war as a sovereign right of the nation and the 
threat or use of force as means of settling international disputes. 

In order to accomplish the aim of the preceding paragraph, land, 
sea, and air forces, as well as other war potential, will never be jnain- 
tained. The right of belligerency of the State will not be recognized. 

Chapter 3. Rights and Duties of the People. Article X. The 
conditions necessary for being a Japanese national shall be determined 

by law. 

Article XT. The people shall not be prevented from enjoying any 
of the fundamental human rights. These fundamental human rights 
guaranteed to the people by this Constitution shall be conferred upon 
the people of this and future generation as eternal and inviolate 
rights. 

Article XII. The freedoms and rights guaranteed to the people by 
this Constitution shall be maintained by the constant endeavour of the 
people who shall refrain from any abuse of these freedoms and rights 
and shall always be responsible for utilizing them for the public 

welfare. 

Article XIII. All of the people shall be respected as individuals. 
Their right to life, liberty, and the pursuit of happiness shall, to the 
extent that it does not interfere with the public welfare, be the supreme 
consideration in legislation and in other governmental affairs. 

Article XIV. All of the people arc equal under the law and there 
shall be no discrimination in political, economic, or social relations 
because of race, creed, sex, social status or family origin. 

Peers and peerage shall not be recognized. 

No privilege shall accompany any award of honour, decoration or 
any distinction, nor shall.any such award be valid beyond the lifetime 
of the individual who now holds or hereafter may receive it. 

Article XV. The people have the inalienable right to choose their 
public officials and to dismiss them. 

All public officials are servants of the whole community and not of 
any group thereof. 

Universal adult suffrage is guaranteed with regard to the election 
of public officials. 

In all elections, secrecy of the ballot shall not be violated. A voter 
shall not be answerable, publicly or privately, for the choice he has 
made. 

Article XVI. Every person shall have the right of peaceful petition 
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for the redress of damage, for the removal of public offic ia or 1 1C 
enactment, repeal or amendment of laws, ordinances ot icgu tic» n ^ 
and for other matters; nor shall any person be in any wa\ discriminat 

ed against for sponsoring such a petition. 

Article XVII. Every person may sue for redress as provided by law 
from the State ora public entity, in case he has suffered carnage 

through illegal act of any public official. 

Article XVIII. No person shall be held in bondage of any kind. 
Involuntary servitude, except as punishment for a crime, is prnhi nt« 
Article XIX. Freedom of thought and conscience shall not be violat¬ 
ed. . . 

Article XX. Freedom of religion is guaranteed to all. No religious 
organization shall receive any privileges from the State, nor exercise 

any political authority. 

No person shall be compelled lo lake part in any religious act, 
celebration, rite or practice. 

The state and its organs shall refrain from religious education or 
any other religious activity. 

Article XXI. Freedom of assembly and association as well as speech, 
press and all other forms of expression arc guaranteed. 

No censorship shall be maintained, nor shall the secrecy of any 

means of communication be violated. 

Article XXII. Every person shall have freedom to choose and 

change his residence and to choose bis occupation to the extent that it 

does not interfere with the public welfare. 

Freedom ©fall persons to move to a foreign country and to divest 

themselves of their nationality shall bo inviolate. 

Article XXIII. Academic freedom is guaranteed. 

Article XXIV. Marriage shall be based only on the mutual consent 
of both sexes and it shall be maintained through mutual cooperation 

with the equal rights of husband and wife as a basis. 

With regard to choice of spouse, property right, inheritance, 
choice of domicile, divorce and other matters pertaining to marriage 
and the family, laws shall be enacted from the standpoint of indivi¬ 
dual dignity and the essential equality of the sexes. 

Article XXV. All people shall have the right to maintain the 

minimum standards of wholesome and cultured living. 

In all spheres of life, the Slate shall use its endeavours for the 
promotion and extension of social welfare and security, and of public 

health. 
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Article XXVI. All people shall have the right to receive an equal 
education correspondent to their ability, as provided by law. 

All people shall be obligated to have all boys and girls under their 
protection receive ordinary education as provided for by law. Such 

compulsory education shall be free. 

Article XXVII. All people shall have the right and the obligation 

to work. . * 

Standards for wages, hours, rest and other working conditions shall 

be fixed by law. 

Children shall not be exploited. 

Article XXVIII. The right of workers to organize and to bargain 

and act collectively is guaranteed. 

Article XXIX. The right to own or to hold property is inviolable. 
Property 'rights shall be defined by law, in conformity with the 
public welfare. 

Private property may be taken for public use upon just com¬ 
pensation therefor. 

Article XXX. The people shall be liable to taxation as provided 
by law. 

Article XXXI. No person shall be deprived of life or liberty nor shall 
any other criminal penalty be imposed, except according to procedure 
established by law. 

Article XXXII. No person shall be denied the right of access to the 
courts. 

Article XXXIII. No person shall be apprehended except upon 
warrant issued by a competent judicial officer which specifies the 
oHence wi ih which the person is charged, unless he is apprehended, 
the oll'cnce being committed. 

Article XXXIV. No person shall be arrested or detained with¬ 
out being at once informed of the charges against him or without the 
immediate privilege of counsel; nor shall he be detaind without ade¬ 
quate cause; and upon demand of any person such cause must be 
immediately shown in open court in his presence and the presence of 
his counsel. 

ArticleXXXV. The right of all persons to be secure in their homes, 
papers and effects against entries, searches and seizures shall not be 
impaired except upon warrant issued for adequate cause and parti¬ 
cularly describing the place to be searched and things to be seized, or 
except as provided by Article XXXIII. 

Each search or seizure shall be made upon separate warrant issued 
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by a competent judicial officer. 

Article XXXVI. The infliction of torture by any public officer and 

cruel punishments are absolutely forbidden. 

Article XXXVII. In all criminal cases the accused shall enjoy the 

right to a speedy and public trial by an impartial tribunal. 

He shall be permitted full opportunity to examine all witnesses and 
he shall have the right of compulsory process for obtaining witnesses 
on his behalf at public expense. 

At all times the accused shall have the assistance of competent 
counsel who shall, if the accused is unable to secure the same b\ his. 

own efforts, be assigned to his use by the State. 

Article XXXVIII. No person shall be compelled to testify against 
himself. 

Confessions made under compulsion, torture or lineal, <>i after 
prolonged arrest or detention shall not be admitted in evidi net. 

No person shall be convicted or punished in cases where the only 

proof against him is his own confession. 

Article XXXIX. No person shall be held criminally liable for an 
acl which was lawful at the time it was committed, oi of which u wis 
been acquitted, nor shall he be placed in double jeopardy. 

Article XL. Any person, in case he is acquitted alter he has been 
arrested or detained, may sue the State for redress as provided by¬ 
Chapter 4. The Diet. Article XLI. The Diet shall be the highest 
organ of State power, and shall be the sole law-making organ of the 

state. „ . . 

Article XLII. The Diet shall consist of two Houses, namely the 

House of Representatives and the 1 louse ol Councillors. 

Article XLIII. Both houses shall consist of elected members, 

representative of all thc;pcople. .. . 

The number of the members of each House shall be fixed by law. 
Article XLIV. The qualifications of members ol boll. House, and 
their electors shall be fixed by law. However .her- shall be no dis¬ 
crimination because of race, creed, sex, social status, family origin, 

education, property or income. 

Article XLV. The term of office oCmcmbcrs of the louse of Re¬ 
presentatives shall be four years. However, .be term shall be termi¬ 
nated before the full term is up in case the House of Representatives is 

d ‘ArtRltxLVI. The term of office of members of the House ofCm.n- 
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cillors shall be six years, and election for half the members shall take 
place every three years. 

Article XLVII. Electoral districts, methods of voting and other 
matters pertaining to the method of election of members of both 
Houses shall be fixed by law. 

Article XLVIII. No person shall be permitted to be member of 
both Houses simultaneously. 

Article XLIX. Members or both Houses shall receive appropriate 
annual payment from the national treasury in accordance with law. 

Article L. Except in cases provided by law, members of both 
Houses shall be exempt from apprehension while the Diet is in 
session, and any members apprehended before the opening of the 
session shall be freed during the term of the session upon demand of the 
House. 

Article LI. Members of both Houses shall not be held liable out¬ 
side the House for speeches, debates, or votes cast inside the House. 

Article LII. An ordinary session of the Diet shall be convoked once 
per year. 

Article LIII. The Cabinet may determine to convoke extraordinary 
sessions of the Diet. When a quarter or more of the total members of 
either House makes the demand, the Cabinet must determine on such 
convocation. 

Article LIV. When the House of Representatives is dissolved, 
there must be a general election of members of the House of Repre¬ 
sentatives within forty (40) days from the date of dissolution and the 
Diet must be convoked within thirty (30) days from the date of the 
election. 

When the House of Representatives is dissolved, the House of Coun¬ 
cillors is closed at the same time. However, the Cabinet may in time 
of national emergency convoke the House of Councillors in emergency 
session. 

Measures taken at such session as mentioned in the proviso of 
the preceding paragraph shall be provisional and shall become null 
and void unless agreed to by the House of Representatives within 
a period of ten (10) days after the opening of the next session of the 
Diet. 

Article LV. Each House shall judge disputes related to qualifica¬ 
tions of its members. However, in order to deny a scat to any member 
it is necessary to pass a resolution by a majority of two-thirds or more 
of the members present. 
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Article LVI. Business cannot be transacted in either House unless 
one-third or more of the total membership is present. 

All matters shall be decided, in each House, by a majority of those 
present, except as elsewhere provided in the Constitution, and in case 

of a tie, the presiding officer shall decide the issue. 

Article LVI I. Deliberation in each House shall be public. However, 
a secret meeting may be held where a majority of two-thirds or more 

of those members present passes a resolution thei efor. 

Each House shall keep a record of proceedings. This record sha.I 
be published and given general circulation, excepting such putts ol 

proceedings of secret session as may be deemed to requite seciet\. 

Upon demand of one-fifth or more of the members present, votes of 
the members on any matter shall be recorded in the minutes. 

Article LVIII. Each House shall select its own president and other 

officials. 

Each house shall establish its rules pertaining to meetings proceed¬ 
ings and internal discipline, and may punish members lor d.sordrrlx 
conduct. However, in order to expel a member, a majority ol two- 

thirds or more of those members present must pass a resolution there- 

on. 

Article LIX. A bill becomes law on passage by botn Houses, except 

as otherwise provided by the Constitution. 

A bill which is passed by the House of Representatives ami upon 
which the House of Councillors makes a decision different from that o 
the House of Representatives, becomes a law when passed a se cond 
time by the House or Representatives by a majority ol Iwo-ilnrds or 

more of the members present. 

The provision of the preceding paragraph does not preclude the 
House of Representatives from calling for the meeting ol a joint com¬ 
mittee of both Houses, provided for by law. 

Failure bv the House of Councillors to take final action within sixty 
(60) days after receipt of a bill passed by the House of Representa¬ 
tives, time in recess excepted, may be determined by the I louse ol Re¬ 
presentatives to constitute a rejection of the said bill by the House of 

Councillors. t __ .... 

Article LX. The budget must first be submitted to the House ol Re- 

presenlativcs. . „ ,, ... 

tt . , r,|,„ l.ndf'cl when the House ol v.ouncillors 

Upon consideration oi the nu«ig< 

makes a decision different from that of the House of Represenl., lives, 
and when no agreement can he reached even through a joint committee 
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of both Houses, provided for by law, or in the case of failure by the 
House of Councillors to take final action within thirty (30) days, the 
period of recess excluded, after the receipt of the budget passed by the 
House of Representatives, the decision of the House of Representatives 
shall be the decision of the Diet. 

Article LXI. The second paragraph of the preceding article 
applies also to the Diet approval required for the conclusion of 
treaties. 

Article LXII. Each House may conduct investigations in relation to 
government, and may demand the presence and testimony of wit¬ 
nesses, and the production of records. 

Article LXI 11. The Prime Minister and other Ministers of State 


may, at any time, appear in either House for the purpose of speaking 
on bills, regardless of whether they are members of the House or not. 
They must appear when their presence is required in order to give 
answers or explanations. 

Article LXIV. The Diet shall set up an impeachment court from 
among the members of both Houses for the purpose of trying those 
judges against whom removal proceedings have been instituted. 

Matters relating to impeachment shall be provided by law. 

Chapter 5. The Cabinet. Article LXV. Executive power shall be 
vested in the Cabinet. 

Article LXVI. The Cabinet shall consist of the Prime Minister, who 
shall be its head, and other Ministers of state as provided for by law. 

The Prime Minister and other Ministers of State must be civi¬ 
lians. 

The Cabinet, i:i t lie exercise of executive power, shall be collectively 
responsible to the Diet. 

Article LXVI1. The Prime Minister shall be designated from 
among the members of the Diet by a resolution of the Diet. This 
designation shall precede all other business. 

If the Plouse of Representatives and the House of Councillors dis¬ 
agree and if no agreement can be reached even through a joint com¬ 
mittee of both houses, provided for by law, or the House of Councillors 
fails to make designation within ten (10) days, exclusive of the period 
of recess, after the House of Representatives has made designation, the 
decision of the House of Representatives shall be the decision of the 
Diet. 


Article LXVIII. The Prime Minister shall appoint the Ministers of 
State. However, a majority of their numbers must be chosen from 
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among the members of the Diet 
The Prime Minister may remove 


Ministers of State as he chooses. 


1 nc rrime mimsici uwy • - . 

Article LXIX. If the House of Representatives Pa^es a non c on 
dence resolution, or rejects a confidence resolution, lie C -abn e - ; 

, unless the House of Representatives is dissolved w.thin 


resign en masse 


Article LXX. When there is a vacancy in the post of Prime M 1 " 15 ' 
tcr, or upon the first convocation of the Diet after a general elecuo 
of members of the House of Representatives, the Cabinet shall resign 


masse. 


Article LXXI. In the cases mentioned in the two preceding a. u< 
the Cabinet shall continue its functions until the time w icn 

Prime Minister is appointed. . ...n. 

Article LXXII. The Prime Minister representing the Cabinet 

mits bills, reports on general national affairs and foreign rch to 

the Diet, and exercises control and supervision over various adn 

trative branches. , , 

Article LXXIII. The Cabinet, in addition to other genei a 

nistrative functions, shall perform the following unc non 
Administer the law faithfully ; conduct afTairs of State. 

Manage foreign affairs. .. 

Conclude treaties. However, it shall obtain prior or depend.ng "n 

circumstances, subsequent approval of the j< t. 

Ai • • 4 H • I ill accordance with standards cstami:>in.u 

Administer the civil service m aauiut 

by law. 

Prepare the budget, and present it to t ic ict. 

Enact cabinet orders in order to execute the provisions of s 

Constitution and of the law. However it cannot indu e penal p.o- 

i , • < unless authorized by such law. 

visions on such cabinet oi in rs umc> , • r 

t~v • i , nmnpsiv special amnesty, commutation <>t 

Decide on general amnesix, I 

punishment, reprieve, and restoration of ri rt its. . . I )V the 

Article LXXI V. All laws and cabinet orders .ha be u 

competent Minister of State and countersigned by the 1 nmc Mm. • 
bompaun lvunisiei Snte dur ng their tenure ot 

Article LXXV. The ministers of State, mu. * f , 

office shall not be subject to legal action without the consent t 
oincc, snail noi in. J , f tlial action is not irnpaii - 

Prime Minister. However, the right to take that act. 


Article LXXVI. The whole judicial 


cd hereby. 

Chapter 6. Judiciary.- , illfcri or cou. is as are 

dower is vested in a Supreme Cou. t ami m sue. 

established by law. 
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No extraordinary tribunal shall be established, nor shall any organ 
or agency of the executive be given final judicial power. 

All judges shall be independent in the exercise of their conscience 
and shall be bound only by this Constitution and the laws. 

Article LXXVII. The Supreme Court is vested with the rule¬ 
making power under which it determines the rules of procedure and 
of practice, and of matters relating to attorneys, tlie internal discipline 
of the courts and the administration of judicial affairs. 

Public procurators shall be subject to the rule-making power of the 
Supreme Court. 

The Supreme Court may delegate the power to make rules for 
inferior courts to such courts. 

Article LXXVIII. Judges shall not be removed except by public 
impeachment unless judicially declared mentally or physically in¬ 
competent to perform official duties. No disciplinary action against 
judges shall be administered by any executive organ or agency. 

Article LXX1X. The Supreme Court shall consist of a Chief Judge 
and such number of judges as may be determined by law; such judges 
excepting the Chief Judge shall be appointed by the Cabinet. 

The appointment of the judges of the Supreme Court shall be 
reviewed by the people at the first general election of the House ot 
Representatives following their appointment, and shall be reviewed 
again at the first general election of the House of Representatives after 
a lapse often (10) years, and in the same manner thereafter. 

In cases mentioned in the foregoing paragraph when the majority 
of the voters favours the dismissal of a judge, he shall lie dismissed. 

Matters pertaining to review shall be prescribed by law. 

The judges of the Supreme Court shall be retired upon the attain¬ 
ment of the age as fixed by law. 


All such judges shall receive, at regular stated intervals, adequate 
compensation which shall not be decreased during their terms of 
office. 

Article LXXX. The judges of the inferior courts shall be appointed 
by the Cabinet from a list of persons nominated by the Supreme Court. 
All such judges shall hokl office for a term of ten (10) years with pri¬ 
vilege of reappointment, provided that they shall be retired upon 
attainment of the age as fixed by law. 

The judges of [the inferior courts shall receive, at regular stated 
inteivals, adequate compensation which shall not be decreased during 
their terms of office. 
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« . • • TVWT The Supreme Court is the court of last resort with 

.ional'ly ofany 

“ a“S= SxXll. Trials La t 

nubliclv Where a court unanimously determine* p - . 

dangerous to public order or morals, a trial may be conducted p ^ 
vately, but trials of political ofTences, involving the pre Const i. 
wherein the rights of people as guarantee in blic , 

tution arc in question, shall always ccon u p - adminis- 

Article LXXXV. No money shall be expended, nor shall 
obligate itself, except as author.«d by the Dm ^ submit U) t |,. 
Article LXXXVI. The Cabinet shall prepare 
Diet for its consideration and decision a budge, fo. each fo a > 

Article LXXXVII. Inordertoprov.de for unfore ec deheunc . 
in the budget, a reserve fund may be au.hor.xed by the Du 

expended upon the responsibility ol t i<- J ‘ f , Diet for all 

The Cabinet must get subsequent approval of the Diet 

payments from the reserve bind. Imperial Household shall 

Article LXXXVIII Ml Household shall be 

belong to the State. All expenses oi me 1 

appropriated by the DicO.wl-bu^gchy ^ ^ propc ,. ly he 

Article LXXXI . P usc , benefit or maintenance ol any 

expended or appropriated fo ^ charitable, educational or 

religious institution or as « _ comro , ofpul)lic authority. 

benevolent enterprises not un expenditures and revenues ol 

Article XC. Final accounts of c c p Audit and sub- 

the State shall be audited annually ^ „, c statement of 

milted by the Cabinet to ^ dia ’ tc , y rollow mg the period covered. 

audit, during the fiscal V ea [ „f the Board of Audi, shall he 

The organization and comp > 

determined by law. , annu illy the Cabinet 

*—*«. ''."T'rS';; .. 

shall report to the Diet an F 

finances. . i,. \CII. Rcguli- 

Chapter 8. Local ? e, ';*"””^ l j 0 n S of local public enli.ies 
tion concerning organization a 1 
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shall be fixed by law in accordance with the principle of local 
autonomy. 

Article XCIII. The local public entities shall establish assemblies 
as their deliberative organs, in accordance with law. 

The chief executive officers of all local public entities, the mem¬ 
bers of their assemblies, and such other local officials as may be deter¬ 
mined by law shall be elected by direct popular vote within their 
several communities. 

Article XCIV. Local public entities shall have the right to manage 
their property, affairs and administration and to enact their own 
regulations within law. 

Article XCV. A special law, applicable only to one local public 
entity, cannot be enacted by the Diet without the consent of the 
majority of the voters of the local public entity concerned, obtained 
in accordance with law. 

Chapter 9. Amendments. Article XCVI. Amendments to this 
Constitution shall be initiated by the Diet, through a concurring vote 
of two-thirds or more of all the members of each House and shall 
thereupon be submitted to the people for ratification, which shall 
require the affirmative vote of a majority of all votes cast thereon, 
at a special referendum or at such election as the Diet shall specify. 

Amendments when so ratified shall immediately be promulgated 
by the Emperor in the name of the people, as an integral part of this 
Constitution. 


Chapter 10. Supreme Law.—Article XCVII. The fundamental 
human rights by this Constitution guaranteed to the people of Japan 
are fruits of the age-old struggle of men to be free; they have survived 
the many exacting tests for durability and are conferred upon this 
and future generations in trust, to be held for all time inviolate. 

Article XC\ III. This Constitution shall be the supreme law of the 
nation and no law, ordinance, imperial rescript or other act of govern¬ 
ment, or part thereof, contrary to the provisions thereof, shall have 
legal force or validity. 

The treaties concluded by Japan and established laws of nations 


shall be faithfully observed. 

Article XCIX. The Emperor or the Regent as well as Minister of 
state, the members of the Diet, Judges, and other public officials have 
the obligation to respect and uphold this Constitution. 

Chapter 11. Supplementary Provisions. —Article C. This 
Constitution shall be enforced as from the day when the period of six 
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months will have elapsed counting from the day of its promulgation 

The enactment oriaw necessary for the enforcement of tins Con u- 

tution, the election of members of the House of Councilors and the 
procedure for the convocation of the Diet and other preparat >i\ P 
cedures necessary for the enforcement of this Constitution may 
cuted before the day prescribed in the preceding paragraph. 

Articled. Ifthe House of Councillors is not constituted before the 

effective date of this Constitution, the House of Representatives sha 

function as the Diet and until such time as the House of Councilors 

shall be constituted. . . r , Tr , 1C/ , 

Article CII. The term of office for half the members o ic <■ 
of Councillors serving in the first term under this Constitution shall be 

three years. Members falling under this category shall be determined 

in accordance with law. _ . T T r 

Article CIII. The Ministers of state, members o u- 

Representatives and judges in office on the effective date of mt 

Constitution, a *td all other pifflicoffcia^who^occup^posi^^^^^ sIm|1 

- ■«*«—s» ""'r, 

ever, successors are elected • » ‘11 . . CO m■•<«*. 

unii the r positionsasa m.ittci 

Constitution they shall loin u 1 
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Constitution of the People’s Republic of China 

Adopted on September 20, 1954 
by the First National People's Congress 
of the People's Republic of China , 
at its first session 

Preamble. In the year 1949, after more than a century of heroic 
struggle, the Chinese people, led by the Communist Party of China, 
finally achieved their great victory in the people’s revolution against 
imperialism, feudalism and bureaucrat-capitalism; and so brought to 
an end a long history of oppression and enslavement and founded the 
People’s Republic of China, a people’s democratic dictatorship. The 
system of people’s democracy—new democracy—of the People’s 
Republic of China guarantees that China can in a peaceful way banish 
exploitation and poverty and build a prosperous and happy socialist 
society. 

From the founding of the People’s Republic of China to the attain¬ 
ment of a socialist society is a period of transition. During the transi¬ 
tion the fundamental task of the state is, step by step, to bring about 
the socialist industrialization of the country and, step by step, to 
accomplish the socialist transformation of agriculture, handicrafts 
and capitalist industry and commerce. In the last few years our people 
have successfully carried out a series of large-scale struggles: the 
reform of the agrarian system, resistance to American aggression and 
aid to Korea, the suppression of counter-revolutionaries and the 
rehabilitation of the national economy. As a result, the necessary 
conditions have been created for planned economic construction and 
gradual transition to socialism. 

The First National People’s Congress of the People’s Republic of 
China, at its first session held in Peking, the capital, solemnly adopted 
the Constitution of the People’s Republic of China on September 20, 
1954. This Constitution is based on the Common Programme of the 
Chinese People’s Political Consultative Conference of 1949, and is an 
advance on it. It consolidates the gains of the Chinese people’s revo- 
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lulion and the political and economic victories won since the found.n 
of the People’s Republic of China : and moreover it reflects the basic 
needs of the state in the period of transition, as well as the general dear 

of the people as a whole to build a socialist society. 

In the course of the great struggle to establish the People s Republic 
of China, the people of our country forged a broad people s 
tic united front, composed of all democratic classes democratic parties 
and groups, and popular organisations, and led by ‘'wCommun.st 

Party ofChina. This people’s democratic united fron wi 

play its part in mobilizing and rallying the whole people in common 
struggle to fulfil the fundamental task of the state during the transition 

and to oppose enemies within and without. -i.. of 

All nationalities of our country are turned ,n one r eat la m 
free and equal nations. This unity of China’s national.,us » III con 

nuc to gain in strength, founded a • • . 

and mutual aid among themselves, a ' -%• f i' nion dities 

• . 4* .i,,. hcodIc within the nationalities, 

ism, against public enemies ol 111 1 *. . . , . ,i; sm 

i • iii • iion chauvinism and local nationalism, 

and against both dominant-nation , . . w :n 

T , 6 r , • ..,| cultural development, the state win 

In the course of economic anil .. • . a 

. i r tUn different nationalities, .uui m 

concern itself with the needs ol ,. c j [ 

r mv lull attention to tne spt.» iai 

matter of socialist transforrnaii > ? T*> 

characteristics in the development ol cac -.i .i. . „, ra i 

China ha- already lmilt an indestructible frie.Klr.lnp with tin .>-‘t 

China ha, alrcad> I an( , (hc People’s Democracies; 

Union of Soviet Socialist K I nC acc-loviiv> people in all 

and the friendship between mu’ s>1( . h ' IV i c , u l.sl,ip will be runs- 

other countries is ground d. > China’s policy of establishing and 

ramly strengthened and broadened. .he principle of 

extending diplomatic relate. ^ ' rc ,pect for each other’s sovereign- 

equality, mutual benefit and • , . yic |,led success, will 

ty and territorial integrity, w i.r ( . (ma| y a(rai ,. s <u ,r firm and 

continue to he erne,ou . ^ cal ,sc of world peace and the 

consistent policy is to sti»\ 1 

progress of humanity. 

Chapter One 

G EN KR AI • pR INCIPLKS 

., , . s Republic ofChina is a people’s dcmocra- 

Article I T he 1 »P^ ^ and |>ased on lhc alliance of workers 

tic state led by the working 
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and peasants. 

Article 2. All power in the People’s Republic of China belongs to 
the people. The organs through which the people exercise power 
are the National People’s Congress and the local people’s congresses. 

The National People’s Cengress, the local people’s congresses and 
other organs of state practise democratic centralism. 

Article 3. The People’s Republic of China is a single multi¬ 
national state. 

All the nationalities are equal. Discrimination against, or oppres¬ 
sion of, any nationality, and acts which undermine the unity of the 
nationalities are prohibited. 

All the nationalities have freedom to use and foster the growth of 
their spoken and written languages, and to preserve or reform their 
own customs or ways. 

Regional autonomy applies in areas where people of national 
minorities live in compact communities. National autonomous areas 
are inalienable parts of the People’s Republic of China. 

Article 4. The People’s Republic of China, by relying on the 
organs of state and the social forces, and by means of socialist industri¬ 
alization and socialist transformation, ensures the gradual abolition of 
systems of exploitation and the building of a socialist society. 

Article 5. At present, the following basic forms of ownership of 
means of production exist in the People’s Republic of China: state 
ownership, that is ownership by the whole people; co-operative 
ownership, that is, collective ownership by the working masses; owner¬ 
ship by individual working people ; and capitalist ownership. 

Article 6. The state sector of the economy is a socialist sector, 
owned by the whole people. It is the leading force in the national 
economy and the material basis on which the state carries out socialist 
transformation. The state ensures priority for the development of the 
state sector of the economy. 

All mineral resources and waters, as well as forests, undeveloped 
land and other resources which the state owns by law, are the property 
of the whole people. 

Article 7. The co-operative sector of the economy is either social¬ 
ist, when collectively owned by the working masses, or semi-socialist, 
when a part collectively owned by the working masses. Partial collec¬ 
tive ownership by the working masses is a transitional form by means 

of which individual peasants, individual handicraftsmen and other 
individual working people organize themselves in their advance 
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towards collective ownership by the working masses. 

The state protects the property of the co-operatives, encourages, 
guides and helps the development of the co-operative sector of the 
economy. It regards the promotion of producers’ co-operatives as the 
chief means for the transformation of individual farming and indivi¬ 
dual handicrafts. 

Article 8. The state protects the right of peasants to own land 
and other means of production according to law. 

The state guides and helps individual peasants to increase produc¬ 
tion and encourages them to organize producers’ supply and market¬ 
ing, and credit co-operatives voluntarily. 

The policy of the state towards rich-peasant economy is to restrict 

and gradually eliminate it. 

Article 9. The state protects the right of handicraftsmen and other 
non-agricultural individual working people to own means of produc¬ 


tion according to law. 

The state guides and helps individual handicraftsmen and other 
non-agricultural individual working people to improve their enter¬ 
prise and encourages them to organize producers’, and supply and 

marketing co-operatives voluntarily. 

Article 10. The state protects the right of capitalists to own means 

of production and other capital according to law. 

The policy of the state towards capitalist industry and commerce is 

to use, restrict and transform them. The state makes use of the positive 
sides of capitalist industry and commerce which are beneficial to 
national welfare and the people’s livelihood, restricts liter negative 
sides which arc not beneficial to national welfare and the people’s 
livelihood, encourages and guides their transformation into various 
forms of state-capitalist economy, gradually replacing capitalist owner¬ 
ship with ownership by the whole people; and this it does by means of 
control exercised by administrative organs of state, the leadership given 
by the state sector of the economy, and supervision by the workers. 

The state forbids capitalists to engage in unlawful activities which 
injure the public interest, disrupt the social-economic order, or under¬ 
mine the economic plan of the slate. . , . 

Article 11 The state protects the right of citizens to own lawfully- 
earned incomes, savings, houses and other means of life. 

Article 12. The stale protects the right of citizens to inherit 

private property according to law. .... , ... 

Article 13. The state may, in the public interest, buy, requisition 
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or nationalize land and other means of production both in cities and 

countryside according to provisions of law. 

Article 14. The state forbids any person to use his private property 

to the detriment of the public interest. 

Article 15. By economic planning, the state directs the growth and 

transformation of the national economy to bring about the constant 
increase of productive forces, in this way enriching the material and 
cultural life of the people and consolidating the independence and 
security of the country. 

Article 16. Work is a matter of honour for every citizen of the 
People’s Republic of China who is able to work. The state encourages 
citizens to take an active and creative part in their work. 

Article 17. All organs of slate must rely on the masses of the 
people, constantly maintain close contact with them, heed their 
opinions and accept their supervision. 

Article 18. All servants of the state must be loyal to the people’s 
democratic system, observe the Constitution and the law and strive to 
serve the people. 

Article 19. The People’s Republic of China safeguards the people’s 
democratic system, suppresses all treasonable and counter-revolution¬ 
ary activities and punishes all traitors and counter-revolutionaries. 

'I'lic state deprives feudal landlords and bureaucrat-capitalists of 
political rights for a specific period of time according to law; at the 
same lime it provides them with a way to earn a living, in order to 
enable them to reform through work and become citizens who earn 
their livelihood by their own labour. 

Article 20. The armed forces of the People’s Republic of China 
belong to the people; their duty is to safeguard the gains of the 
people’s revolution and the achievements of national construction, 
and to defend the sovereignty, territorial integrity and security of 

the country. 

# 


Chapter Two 

THE STATE STRUCTURE 

Section 1. The National People's Congress 


Article 21. The National People’s Congress is the highest organ of 
state authority in the People's Republic of China, 
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Article 22. The National People’s Congress is the only legislative 
authority in the country. 

Article 23. The National People’s Congress is composed of depu¬ 
ties elected by provinces, autonomous regions, municipalities directly 
under the central authority, the armed forces and Chinese resident 

The number of deputies to the National Peoples Congress, mclud- 
ing those representing national minorities; and the manner o t eir 

election, are prescribed by electoral law. 

Article 24. The National People’s Congress is elected for a term ol 

four years. . 

Two months before the term of office of the national People s 
Congress expires, its Standing Committee must complete the election 
of deputies to the succeeding National People s ongress. . iou ex 
ceptional circumstances arise preventing such an election, the terms 
of office of the sitting National People's Congress may be prolonged 
until the first session of the succeeding National 1 cople s Congress. 

Article 25. The National People’s Congress meets once a year, 
convened by its Standing Committee. It may also be convened when¬ 
ever its Standing Committee deems this necessary or one-fifth of the 

deputies so propose. _ . 

Article 26. When the National People’s Congress meets, it elects a 

presidium to conduct its sittings. , r ,, ■ 

Article 27. The National People’s Congress exercises the follow,,.., 

functions and powers: 

(1) to amend the Constitution ; 

(2) to enact laws; _ . . 

(3) to supervise the enforcement <>f the .onstitution , 

(4) to elect the Chairman and the Vice-Chairman of the Pcoph > 

Republic of China; of thc State Council 

(5) to dec.de on the “ , )f the People's Republic of 

upon recommendation by thc ^ tlI -i Iin 

China, and of thc component members of the State Council up 

recommendation by *•"the Vice-Chairmen and other mem- 

(6) to decide on the choice oi u»t v ^ ^ 

bers of the Council of National Defence upon recommendation by the 

Chairman of the People’s Republic of China ; 

(7) to elect the President of the Supreme cop c s -our , 

(0) to elect the Chief Procurato. of. he Supreme Pmplo * 1 rmi.M- 
torate; 


upon 
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(9) to decide on the national economic plans ; 

(10) to examine and approve the state budget and the financial 
report; 

(11) to ratify the status and boundaries of provinces, autonomous 
regions, and municipalities directly under the central authority; 

(12) to decide on general amnesties; 

(13) to decide on questions of war and peace; and 

(14) to exercise such other functions and powers as the National 
People’s Congress considers necessary. 

Article 28. The National People’s Congress has power to remove 
from olfice: 

(1) the Chairman anil the Vice-Chairman of the People’s Republic 
of China; 

(2) the Premier and Vice-Premiers, Ministers, Heads of Commis¬ 
sions an*d the Secretary-General of the State Council; 

(3) the Vice-Chairmen and other members of the Council of 
National Defence; 

(4) the President of the Supreme People’s Court; and 

(5) the Chief Procurator of the Supreme People’s Procuratorate. 
Article 29. Amendments to the Constitution require a two-thirds 

majority vote of all the deputies to the National People’s Congress. 

Laws and other bills require a simple majority vote of all the 
deputies to the National People’s Congress. 

Article 30. The Standing Committee of the National People’s 
Congress is a permanently acting body of the National Peoples 
Congress. 

The Standing Committee is composed of the following members, 
elected by the National People’s Congress : 
the Chairman; 
the Vice-Chairman; 
tire Secretary-General; and 
other members. 

Article 31. The Standing Committee of the National People’s 
Congress exercises the following functions and powers : 

(1) to conduct the election of deputies to the National People’s 

Congress; 

, 2) to convene the National People’s Congress ; 

(3) to interpret the laws; 

(4) to adopt decrees; 

(5) to supervise tlie work of the State Council, the Supreme 
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People’s Court and the Supreme People’s Procuratorate , 

(6) to annul decisions and orders of the State Council which contra¬ 
vene the Constitution, laws or decrees ; 

(7) to revise or annul inappropriate decisions issued by the 
government authorities of provinces, autonomous regions, an 
municipalities directly under the central authority ; 

(8) to decide on the appointment or removal of any Vice-Premier, 
Minister, Head of Commission or the Secretary General of the State 
Council when the National People’s Congress is not in session ; 

(9) to appoint or remove the Vice-Presidents, judges, and other 
members of the Judical Committee of the Supreme People’s Court; 

(10) to appoint or remove the Deputy Chief Procurators, procura¬ 
tors, and other members of the Procuratorial Committee of the 
Supreme People’s Procuratorate; 

(11) to decide on the appointment or recall of plenipotentiary 
representatives to foreign states ; 

(12) to decide on the ratification or abrogation of treat.es conclud¬ 
ed with foreign states; , . , . . , 

(13) to institute military, diplomatic and other special titles and 

ran ] C g • 

(14) to institute and decide on the award of state orders, medals 
and titles of honour ; 

(15) to decide on the granting of pardons, 

(16) to decide, when the National People’s Congress .s not ... 
session, on the proclamation of a stale of war in t .e ew.il n .iiim 
attack on the country or in fulfilment of international treaty obhga- 
tions concerning common defence against aggicssion , 

(17) to decide on general or partial mobilization ; 

(10) to decide on the enforcement of martial law throughout the 

country or in certain areas ; and . 

(19) to exercise such other functions and powers as are vested ... .t 

by the National People’s Congress. , , 

Article 32. The Standing Committee of the Nat.onal 1 cople s 

. r 1|1S lU d powers until a new Manning 

Congress exercises its functions auu i 

r* •. • * ii flw . <„rrredini' National People s Congress. 

Committee is elected by the succc cum rt 1 . 

Article 33 The Standing Committee of the National 1 eople > 

. .. i . t i. c National People’s Congress and report 

Congress is responsible to tlic i>an i 

10 Tire National People’s Congress has power to recall members ofits 
Standing Committee. 
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Article 34. The National People’s Congress establishes a National¬ 
ities Committee, a Bills Committee, a Budget Committee, a Creden¬ 
tials Committee and other necessary committees. 

The Nationalities Committee and the Bills Committee are under the 
direction of the Standing Committee of the National People’s 
Congress when the National People’s Congress is not in session. 

Article 35. The National People’s Congress, or its Standing 
Committee if the National People’s Congress is not in session, may, if 
necessary, appoint commissions of inquiry for the investigation of 

specific questions. 

All organs of state, people’s organizations and citizens concerned 
are obliged to supply necessary information to these commissions 
when they conduct investigations. 

Article 36. Deputies to the National People’s Congress have the 
right to address questions to the State Council, or to the Ministries 
and Commissions of the State Council, which are under obligation to 
answer. 

Article 37. No deputy to the National People’s Congress may be 
arrested or placed on trial without the consent of the National People’s 
Congress or, when the National People’s Congress is not in session, of 
its Standing Committee. 

Article 38. Deputies to the National People’s Congress are subject 
to the supervision of the units which elect them. These electoral units 
have power to replace at any time the deputies they elect, according to 

the procedure prescribed by law. 

Section IJ. The Chairman of the People’s 

Republic of China 

Article 39. The Chairman of the People’s Republic of China is 
elected by the National People’s Congress. Any citizen of the People’s 
Republic of China who has the right to vote and stand for election 
and has reached the age of thirty-five is eligible for election as Chair¬ 
man of the People’s Republic of China. 

The term of office of the Chairman of the People’s Republic of 
China is four years. 

Article 40. The Chairman of the People’s Republic of China, in 
pursuance of decisions of the National People’s Congress or the Stand¬ 
ing Committee of the National People’s Congress, promulgates laws 
and decrees; appoints or removes the Premier, Vice-Premiers, Minis- 
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ters, Heads of Commissions and die Secretary-General of the State 
Council; appoints or removes the Vice-Chairmen and other members 
of the Council of National Defence; confers state orders, medals and 


titles of honour; proclaims gene 


ra! amnesties and grants pardons; 


proclaims martial law; proclaims a state of war, and or ers ino 31 

Article 41. The Chairman of the People’s Republic of China 
represents the People’s Republic of China in its relations with foreign 
States, receives foreign diplomatic representatives anc , m P u ’ 

of decisions of the standing Committee of the Nations C , P _ 

Congress, appoints or recalls plenipotentiary 1 cprc>< ntati\ cs 
states and ratifies treaties concluded with foreign states . . 

Article 42. The Chairman of the People’s Repuhhc of China 
commands the armed forces of the country, and is Chairman 

Council of National Defence. , , ... rM • 

Article 43. The Chairman of .he People's Republic of China 

whenever necessary, convenes a Supreme Slate Conlcrence and acts 
as its chairman. , r \. 

The Vice-Chairman of the People’s Republic of C - ]v ul ^ ' 

mar. of the Standing Committee of the National >•"!' < s ' 7* 
the Premier of the State Council and other persons concerned take 

part in the Supreme State Conference. • 

The Chairman of the People's Republic of Churn suhnu.s , » 

of the Supreme S.ate Conference on important allu.rs of _U “ 
the National People's Congress, its Standing tomtit., he Smte 
Council, or other bodies concerned lor their rons.de,a.,on and 

dCC ArUcie 44. The Vice-Chairman of .he People's Republic of Clm.a 

• . .1 • • i.;« vv,.ik The Vice-Chairman ma> cxcicisc 

assists the Chairman in his woik. * —• • 

such part of the functions and pow 

man may entrust to him. 


, crs of the Chairman as the Chair- 


" 7 . . f Ar.irle 39 of the Constitution governing m - 

sr,”n-« £ «*..<■. *g% 

Chin, apply .1... ,l,c . .. . 


the elec- 
of 

Vicc- 


Chairman of the People’s Repub ic o L ' cl innall o( lhu People’s 
' Article 45. The Chairman „ until .he new 

RepublicofChinaexcrc.se thru .he succeeding National 

Chairman and Vice-Chairman / 

People’s Congress take office. People’s Republic of 

c,“t t . 
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the functions of Chairman shall be exercised by the Vice-Chairman. 

Should the office of Chairman of the People’s Republic of China 
fall vacant, the Vice-Chairman succeeds to the office of Chairman. 

Section III. The State Council 

Article 47. The State Council of the People’s Republic of China, 
that is, the Central People's Government, is the executive organ of the 
highest state authority; it is the highest administrative organ ofstate. 

Article 48. The State Council is composed of the following mem¬ 
bers : 

the Premier; 
the Vice-Premiers; 
the Minister; 

the Heads of Commissions ; and 
the Secretary-General. 

The organization of the State Council is determined by law. 

Article 49. The State Council exercises the following functions and 
powers: 

( 1 ) to formulate administrative measures, issue decisions and orders 
and verify their execution, in accordance with the Constitution, laws 
and decrees; 

(2) to submit bills to the National People’s Congress or its Standing 
Committee; 

(3) to co-ordinate and lead the work of Ministries and Commis¬ 
sions ; 

(4) to co-ordinate and lead the work of local administrative organs 
ofstate throughout the country ; 

(5) to revise or annul inappropriate orders and directives issued 
by Ministers or by Heads of Commissions ; 

( 6 ) to revise or annul inappropriate decisions and orders issued by 
local administrative organs of state; 

(7) to put into effect the national economic plans and provisions of 
the state budget; 

(8) to control foreign and domestic trade; 

(9) to direct cultural, educational and public health work; 

f 10 ) to administer affairs concerning the nationalities; 

(11) to administer affairs concerning Chinese resident abroad ; 

( 12 ) to protect the interests of the state, to maintain public order 
and to safeguard the rights of citizens ; 
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(13) to direct the conduct of external affairs; 

(14) to guide the building up of the defence forces , 

(15) to ratify the status and boundaries of autonomous chon, coun¬ 
ties, autonomous counties, and municipalities ; 

(16) to appoint or remove administrative personnel according to 

provisions of law; and 

(17) to exercise such other functions and powers as are vested in it 

by the National People’s Congress or its Standing Committee. 

Article 50. The Premier directs the work of the State Council and 

presides over its meetings. 

The Vice-Premiers assist the Premier in his work. 

Article 51. The Ministers and Heads of Commissions direct the 

work of their respective departments. They may issue orders and 
directives within the jurisdiction of their respective departments and 
in accordance with laws and decrees, and decisions and orders ol the 

State Council. T . , 

Article 52. The State Council is responsible to the National 

People’s Congress and reports to it; or, when the National Peoples 

Congress is not in session, to its Standing Committee. 

Section IV. The Local People’s Congresses and 

Local People’s Councils 

Article 53. The administrative division of the People's Republic of 

China is as follows : , 

(1) The country is divided into provinces, autonomous regions, and 

municipalities directly under the central authority ; 

(2) Provinces and autonomous regions are divided into autonomous 

chou, counties, autonomous counties, and municipalities : and 

(3) Counties and autonomous count.es are divided ...... 

nationality hsiang, and towns. . , . ....... 

Municipalities directly under the central au.hon.y and otl r 
municipalities are divided into districts. Autonomous r/cc, art d.wdrd 

into counties, autonomous counties, and mumc.pa nus. 

Autonomous regions, autonomous chou and autonomous counts a.r 

all national autonomous areas. . ,i._ 

Article 54. People’s congresses and prop - s count ds .. ■ ' 

Ushcd in provinces, municipalities directly under the cent. a . mh n, 

counties, municipalities, municipal dist , 

and towns. 
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Organs of self-government are established in autonomous regions, 
autonomous chou and autonomous counties. The organization and work 
of organs of self-government are specified in Section V of Chapter Two 
of the Constitution. 

Article 55. Local people’s congresses at all levels are the organs of 
government authority in their respective localities. 

Article 56. Deputies to the people’s congresses of provinces, 
municipalities directly under the central authority, counties, and 
municipalities divided into districts are elected by the people’s con¬ 
gresses of the next lower level; deputies to the people’s congresses of 
municipalities not divided into districts, municipal districts, hsiang, 
nationality hsiang, and towns are directly elected by the voters. 

The number of deputies to local people’s congresses and the manner 
of their election arc prescribed by electoral law. 

Article 57. The term of office of the provincial people’s congresses 
is four years. The term of office of the people’s congresses of munici¬ 
palities directly under the central authority, counties, municipalities, 
municipal districts, hsiang, nationality hsiang, and towns is two years. 

Article 56. The local people’s congresses at every level ensure the 
observance and execution of laws and decrees in their respective 
administrative areas; draw up plans for local economic and cultural 
development and for public work; examine and approve local budgets 
and financial reports; protect public property ; maintain public order ; 
safeguard the rights of citizens and the equal rights of national mino¬ 
rities. 

Article 59. The local people’s congresses elect, and have power to 
recall, members of the people’s councils at corresponding levels. 

The people’s congresses at county level and above elect, and have 
power to recall, the presidents of people’s courts at corresponding levels. 

Article 60. The local people’s congresses adopt and issue decisions 
within the limits of the authority prescribed by law. 

The people’s congresses of nationality hsiang may, within the limits 
of the authority prescribed by law, take specific measures appropriate 
to the characteristics of the nationalities concerned. 

The local people’s congresses have power to revise or annul 
inappropriate decisions and orders issued by people’s councils at 
corresponding levels. 

The people’s congresses at county level and above have power to 
revise or annul inappropriate decisions issued by people’s congresses 
at the next lower level as well as inappropriate decisions and orders 
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issued by people’s councils at the next lower level. 

Article 61. Deputies to the 'people’s congresses of provinces, 

municipalities directly under the central authority, counties and 
municipalities divided into districts are subject to supervision by t ic 
units which elect them ; deputies to the people’s congresses of munici¬ 
palities not divided into districts, municipal districts, hsiang, nationa - 
ity hsiang, and towns are subject to supervision by their electorates 
The electoral units and electorates which elect the deputies to the loc al 
people’s congresses have power at any time to recall their c « P ulu s 

according to the procedure prescribed by law. 

Article 62. Local people’s councils, that is, local people s govern¬ 
ments, are the executive organs of local people s congie^sc^ at coi ics 
ponding levels, and are the administrative organs of state in their 


respective localities. 

Article 63. A local people’s council is composed, according Co Us 

level, of the provincial governor and deputy provincial governors; o. 

the mayorand deputy mayors ; or the county head and deputy county 
heads; or the district head and deputy district heads; or the hsuwg 
head and depute hsiang heads; or the town head and deputy town 
heads, as the case may be; together with council members. 

The term of office of a local people’s council is the same as that o 

the people’s congress at corresponding level. 

The organization oflocal people’s councils is determined by law 
Article 64. The local people’s councils administer their respective 

areas within the limits of the authority prescribed by law 

The local people’s councils carry out the decisions issued by people s 

congresses at corresponding levels and decisions and orders issued by 

administrative organs of state at higher levels. 

The local people’s councils issue decisions and orders will.,,. 

limits of the authority prescribed by law. .... 

Article 65. The people’s councils at county level and above due t 
the work of all their subordinate departments and o people s count .Is 
at lower levels, as well as appoint or remove personnel of organs of state 

according to provisions of law. above have power to 

The peoples councils ui m 

suspend the carrying out of inapprop.ate decisions <>' l^T c s e , g 

resses at the next lower level; and to revise or annul muppt op, a 

, , ,. Sceiiffl |>v their subordinate depai tments, .m<l 

orders and directives issuca •>> 

. . . . /.rrliM's issued 1>V people s < omit ils 

inappropriate decisions and n ) I 

lower levels. 


MODERN GOVERNMENTS 


668 

Article 66. The local people’s councils are responsible to the 
people’s congresses at corresponding levels and to the administrative 

organs of state at the next higher level, and report to them. 

The local people’s councils throughout the country are administra¬ 
tive organs of state, and are subordinate to and under the co-ordina¬ 
ting direction of the State Council. 

Section V. The Organs of Self-government of 

National Autonomous Areas 

Article 67. The organs of self-government of all autonomous 
regions, autonomous chou and autonomous counties are formed in 
accordance with the basic principles governing the organization of 
local organs of state as specified in Section IV of Chapter Two of the 
Constitution. The form of each organ of self-government may be 
determined in accordance with the wishes of the majority of the 
people of the nationality or nationalities enjoying regional autonomy 

in a given area. 

Article 60. In all autonomous regions, autonomous chou and auto¬ 
nomous counties where a number of nationalities live together, each 
nationality is entitled to appropriate representation on the organs of 
self-government. 

Article 69. The organs of self-government of all autonomous 
regions, autonomous chou and autonomous counties exercise the func- 
lions and powers of local organs of state as specified in Section IV of 
Chapter Two of the Constitution. 

Article 70. The organs of self-government of all autonomous regions, 
autonomous chou and autonomous counties exercise autonomy within 
tlu* limits of the authority prescribed by the Constitution and the law. 

The organs of self-government of all autonomous regions, autono¬ 
mous chou and autonomous counties administer their own local finances 
within the limits of the authority prescribed by law. 

The organs of self-government of all autonomous regions, autono¬ 
mous chou and autonomous counties organize their local public secu¬ 
rity forces in accordance with the military system of the state. 

The organs of self-government of all autonomous regions, autono¬ 
mous chou and autonomous counties may draw up statutes governing 
the exercise of autonomy or separate regulations suited to the politi¬ 
cal, economic and cultural characteristics of the nationality or 
nationalities in a given area, which statutes and regulations are 
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subject to endorsement by the Standing Committee of the National 
People’s Congress. 

Article 71. In performing their duties, organs of self-government 
of all autonomous regions, autonomous chou and autonomous counties 
employ the spoken and written language or languages commonly 

used in the locality. „ „ _ . . 

Article 72. The higher organs of state should fully safeguar \e 
right of organs of self-government of all autonomous regions, autono¬ 
mous chou and autonomous counties to cxerc.se autonomy, and 
should assist the various national minorities in t icn po l,I<a 
mic and cultural development. 

Section VI. T.ik Pf.ople’s Courts and the 

People’s Procuratorate 

Article 73. In the People's Republic of China judicial authority is 
exercised by the Snpre.no People’s Court, local people s cm., ts and 

special people’s courts. _ . , r , c 

Article 74. Tl.e tern, ofoir.ee of the Present of .I.eSnpunu 

People’s Court and presidents of local people s courts ,s our > ears. 

The organization of people s courts ts dc.crm.ncd by law. 

Article 75. The system of people’s assessors appl.es, ... arc o. dance 
with law, to judicial proceedings in the people s courts. 

Article 76. Cases in the people’s courts arc heard m " 

otherwise provided for by law. The accused has the r.gh to .1, n r 
Article 77. Citizens of all nationaht.es have the right , ■ 

own spoken and writ..-., languages in court proceed.ngs 1 c pcopl 
courts are to provide interpretation lor any party unacqua ted 
the spoken or written language common y used ,n the oca I >. 

In an area where people of national mmor.ucs her n 

. . i niiniljcr of nationalities live together, ncau g 

communities or where a nurnnci i v used in 

in people’s courls arc conclude , « i rilim . nK «h c 

1 1 . lt wi nil oilier documents c>i me 

the locality and judgments, noli 

people’s courts arc made public in sue i anguage. inde- 

Article 78. In administering just.ee the people s courts are 

PC ^; S 7 f "rC'w"c„p.c’s Court is the highest judicial 

“tE Supreme People’s Court supervise, the 
people’s courls and special pcopl » I 
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levels supervise the judicial work of people’s courts at lower levels. 

Article 30. The Supreme People’s Court is responsible to the 
National People’s Congress and reports to it; or, when the National 
People’s Congress is not in session, to its Standing Committee. Local 
people’s courts are responsible to the local people s congresses at 

corresponding levels and report to them. 

Article 81. The Supreme People’s Procuratorate of the people’s 
Republic of China exercises procuratorial authority over all depart¬ 
ments of the State Council, all local organs of state, persons working 
in organs of state, and citizens, to ensure observance of Jthc law. Local 
organs of the people’s procuratorate and special people’s procurato- 
rates exercise procuratorial authority within the limits prescribed by 
law. 

Local organs of the people’s procuratorate and the special People’s 
procuratorates work under the leadership of the people’s procurato- 
rates at higher levels, and all work under the co-ordinating direction 
of the Supreme People’s Procuratorate. 

Article 82. The term of office of the Chief Procurator of the 
Supreme People’s Procuratorate is four years. 

The organization of people’s procuratorates is determined by law. 

Article 83. In the exercise of their authority local organs of the 
people’s procuratorate are independent and are not subject to interfe¬ 
rence by local organs of state. 

Article 84. The Supreme People’s Procuratorate is responsible to 
the National People’s Congress and reports to it; or, when the National 
People’s Congress is not in session, to its Standing Committee. 

Chapter Three 

FUNDAMENTAL RIGHTS AND DUTIES OF 

CITIZENS 

Article 85. Citizens of the People’s Republic of China arc equal 
before the law. 

Article 86. Citizens of the People’s Republic of China who have 
reached the age of eighteen have the right to vote and stand for elec¬ 
tion whatever their nationality, race, sex, occupation, social origin, 
religious belief, education, property status, or length of residence, 
except insane persons and persons deprived by law of the right to 
vote and stand for election. 
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Women have equal rights with men to vote and stand for election. 
Article 87. Citizens of the People's Republic of China enjoy free- 
dom of speech, freedom of the press, freedom of assembly , free om o 
association, freedom of procession and freedom of demonstrate 
The state guarantees to citizens enjoyment of these freedoms by 

providing the necessary material facilities. 

Article 88. Citizens of tlte People’s Republic of China enjoy free- 

dom of religious belief. „ „ , , 

Article 89. Freedom of the person of citizens of the People s 

Republic of China is inviolable. No citizen may be arrested exccp 

decision of a people’s court or with the sanction of a people s procura- 

torate. „ ... . 

Article 90. The homes of citizens of the People’s Republic of China 

are inviolable, and privacy of correspondence is protected by law 

Citizens of the People’s Republic of China enjoy freedom of ret- 

dence and freedom to change their residence. . , 

Article 91. Citizens or the People’s Republic of China l = 

right to work. Toguaran.ee enjoyment of this right,the sta . V 

al economy, gradually rrc.ut* 


planned development of the nation 



* time it gradually expands material l.ic-iluies 



other cultural and educational institutions. , (1 evelo.»- 

rp, . . . ..lUMition to the physical and mental uc\ciop 

I lie state pays special attention 1 7 

ment of young people. 
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Article 96. Women in the People’s Republic of China enjoy equal 
rights with men in all spheres of political, economic, cultural, social 
and domestic life. 

The state protects marriage, the family, and the mother and child. 

Article 97. Citizens of the People’s Republic of China have the 
right to bring complaints against any person working in organs of 
state for transgression of law or neglect of duty by making a written 
or verbal statement to any organ of state at any level. People suffer¬ 
ing loss by reason of infringement by persons working in organs of 
state of their rights as citizens have the right to compensation. 

Article 98. The People’s Republic of China protects the proper 
rights and interests of Chinese resident abroad. 

Article 99. The People’s Republic of China grants the right of 
asylum to any foreign national persecuted for supporting a just cause, 
for taking part in the peace movement or for engaging in scientific 
activity. 

Article 100. Citizens of the People’s Republic of China must abide 
by the Constitution and the law, uphold discipline at work, keep public 
order and respect social ethics. 

Article 101. The public property of the People’s Republic of China 
is sacred and inviolable. It is the duty of every citizen to respect and 
protect public property. 

Article 102. It is the duty of citizens of the People’s Republic of 
China to pay taxes according to law. 

Article 103. It is the sacred duty of every citizen of the People’s 
Republic of China to defend the homeland. 

1 1 is an honourable duty of citizens of the People’s Republic of China 
to perform military service according to law. 

Chapter Four 

NATIONAL FLAG, NATIONAL EMBLEM, CAPITAL 

Article 104. The National flag of the People’s Republic of China 
is a red flag with five stars. 

Article 105. The national emblem of the People’s Republic of 
China is: in the centre, Tien An Men under the light of five stars, 
framed with cars of grain, and with a cogwheel at the base. 

Article 106. The capital of the People’s Republic of China is 
Peking. 
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